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exhibits J-O inclusive. 
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cross-motion for summary judgment. 
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Consent order allowing J. W. Jeansonne, State 
Bank Commissioner of Louisiana, to intervene as 
a plaintiff and directing complaint filed; amend- 
ing caption of action. Jones, J. 

Order granting Whitney National Bank leave 
to serve and file amended answer. Jones, J. 
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PrRocEEDINGs 


Supplemental answer of intervening defendant 
Whitney National Bank in Jefferson Parish. 
Complaint of intervening plaintiff J. W. Jean- 
sonne. 

Affidavit of James Gilly, Jr.; intervening defend- 
ant’s exhibit 6. 

Answer of intervening defendant to complaint of 
intervening plaintiff, J. W. Jeansonne. 

Motion of National Association of Supervisors of 
State Banks for leave to appear as Amicus 
Curiae; memorandum; appendices A, B, C, D. 
Opposition of J. W. Jeansonne to motion for 
summary judgment; exhibits 1 and 3. 

Order granting motion of National Association 
of Supervisors of State Banks to appear as Ami- 
cus Curiae. Sirica, J. 

Plaintiffs’ exhibits H, Z-1, Z-2, AA-1, AA-2, BB, 
CC-1, CC-2. 

Supplemental statement of plaintiffs of genuine 
issues. 

Memorandum of Amicus Curiae National Asso- 
ciation of Supervisors of State Banks; appendices 
A, B, C, D. 

Opposition of defendant Saxon to cross-motion 
of intervening plaintiff Jeansonne for summary 
judgement; statement. 

Motion of defendant Comptroller for summary 
judgment, cross motion of plaintiffs for summary 
judgment, motion of intervening defendant for 
summary judgment, cross motion of intervening 
plaintiff for summary judgment, and motion of 
defendant Comptroller to dismiss heard and taken 
under advisement (Rep. G. R. Walker). Me- 
Laughlin, J. 

Memorandum granting cross-motions for sum- 
mary judgment of plaintiffs and intervening 
plaintiffs; denying motions for summary judg- 
ment of defendant and intervening defendant and 
denying cross-motion to dismiss of defendant. 
McLaughlin, J. 
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PRocEEDINGS 


Transcript of proceedings 10-11-12, Volume 1, 
sae 1-123 (Rep. G. Russell Walker) (court 
copy).” 

Objections of intervening defendant to proposed 
order for summary judgment; memorandum. 
Objections of defendant Saxon to form of pro- 
posed order for summary judgment and Judg- 
ment. 

Findings of fact and conclusions of law. Mce- 
Laughlin, J. 

Order denying defendant’s and intervening de- 
fendant’s motions for summary judgment and de- 
fendant’s motion to dismiss; granting plaintiffs’ 
and intervening plaintiffs’ cross-motions for sum- 
mary judgment; ordering that defendant Comp- 
troller of Currency may not issue a certificate of 
authority to intervening defendant and perma- 
nently enjoining such issuance; undertaking 
discharge; with costs. McLaughlin, J. 


Notice of appeal of intervening defendant, Whit- 
ney National Bank in Jefferson Parish. 

Notice of appeal of defendant. 

7 Cost bond on appeal of Whitney National Bank 
in amt. of $250.00 with The Fidelity & Casualty 
Co. of New York approved. (fiat) Jones, J. 


Filed June 9, 1962 


Unirep States Disrricr Court For THE District oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title Omitted] 


CoMPLAINT FoR DECLARATORY JUDGMENT AND INJUNCTION 


1. Plaintiff, Bank of New Orleans and Trust Company, is 
a banking corporation duly organized and existing under 
and pursuant to the laws of the State of Louisiana. Said 
plaintiff, a State bank, maintains its principal office and 
banking branches entirely within the City of New Orleans, 
Parish of Orleans, State of Louisiana, and at these bank- 
ing facilities, so located and limited, serves and depends 
upon the banking business of customers and depositors 
resident and located principally in the Parishes of Orleans 
and Jefferson, State of Louisiana. 

2. Plaintiff, Merchants Trust and Savings Bank, is a 
banking corporation duly organized and existing under and 
pursuant to the laws of the State of Louisiana. Said plain- 
tiff, a State bank, maintains its banking offices and facilities 
entirely on the East Bank of the Mississippi River in the 
Parish of Jefferson, State of Louisiana, and at these facil- 
ities, so located and limited, serves and depends almost en- 
tirely upon the banking business of customers and depos- 
itors resident or located in the Parish of Jefferson, State 
of Louisiana. 

3. Plaintiff, Guaranty Bank and Trust Company, of 
Lafayette. Louisiana, is a banking corporation organized 
and existing under and pursuant to the laws of the State 
of Louisiana and maintains banking offices and facilities in 
Lafayette Parish, State of Louisiana, which Parish is very 
close to the Parishes of Jefferson and Orleans, and said 
bank joins as a plaintiff herein because the orders and 
actions of the defendant herein complained of will have a 
serious adverse effect upon and will cause irreparable dam- 
age to its banking business, limited by law to its Parish as 
aforesaid. 

4. Defendant is the Comptroller of the Currency, an offi- 
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cer of the United States Government, appointed to serve 
and serving under and pursuant to the provisions of Title 
12 U.S.C. § 1, et seq., and defendant, who maintains his 
office in the District of Columbia, is an ‘‘agency’’ of the 
said United States Government within the meaning of 
Title 5 U.S.C. § 1001, et seq., and defendant is sued herein 
in his capacity as such Comptroller of the Currency. 

5. The jurisdiction of this Court over this action is predi- 
cated upon the provisions of Title 23 U.S.C. § 1331, this 
being an action arising under the laws of the United States 
wherein the matter in controversy exceeds the sum of value 
of $10,000., exciusive of interest and costs; and upon the 
provisions of law which grant to this Court the jurisdiction 
and power to render declaratory judgments, restraining 
orders and injunctions in proper cases; and upon the pro- 
visions of Sections 11-305 and 11-306 of the District of Co- 
Iumbia Code (1961 Edition) which grant to this Court 
general jurisdiction over all cases in Jaw and equity between 
parties, either of which shall be resident or found within 
the District of Columbia and which involve an amount in 
controversy, exclusive of interest and costs, in excess of 
$3,000. 

6. This action arises under Sections 27 and 36 of Title 
12 of the United States Code, commonly referred to as the 
National Banking Act, and under other provisions of fed- 
eral law found in Title 12 U.S.C. § 1841, et seq., commonly 
referred to as the Bank Holding Company Act. As here- 
inabove and hereinafter set forth, plaintiffs are all en- 
gaged in the banking business in the State of Louisiana, 
where each ha¢ a very substantial investment in capital, 
property, equipment and good will, irreparable damage to 
which is imminently threatened by action of the defendant 
proposed and announced to be taken by him arbitrarily in 
direct contravention of the aforementioned provisions of 
Federal law and of provisions of the laws of the State of 
Louisiana to be referred to more specifically hereinbelow. 

Plaintiffs pray herein (1) for a declaratory judgment that 
any issuance by the defendant Comptroller of the Currency 
of a Certificate of Authority to Commence Banking in the 
Parish of Jefferson, State of Louisiana to the Whitney 
National Bank of New Orleans, the Whitney Holding Cor- 
poration of New Orleans and/or the Whitney National 
Bank of Jefferson Parish would be unlawful and void under 
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Title 12 U.S.C. § 36 and Title 12 U.S.C. § 1841, et seq., and 
would constitute an unlawful, arbitrary abuse of discre- 
tion and authority in violation of Title 12 U.S.C. § 27, and 
(2) for preliminary and permanent injunctions to enjoin 
the defendant Comptroller of the Currency from issuing 
to the said Whitney National Bank of New Orleans, the 
Whitney Holding Corporation of New Orleans and/or 
the Whitney National Bank of Jefferson Parish any Certifi- 
cate or Certificates of Authority to commence banking busi- 
ness in the Parish of Jefferson, State of Louisiana. 

7. Heretofore, and for a long period of years extending 
back approximately 79 years, the aforesaid Whitney Na- 
tional Bank of New Orleans has operated banking offices 
and facilities wholly within the City of New Orleans, Parish 
of Orleans, State of Louisiana; and said bank presently 
conducts such operations in the Parish of Orleans under a 
certificate or certificates issued to it by the Comptroller 
of the Currency under the National Banking Act (Title 12 
U.S.C. § 21, et seq.). The said Whitney National Bank of 
New Orleans is by far the largest banking institution in the 
City of New Orleans and the State of Louisiana, and is one 
of the largest banks in the entire southern portion of the 
United States. On June 30, 1961, the said bank held ap- 
proximately 39% of the total deposits in all banks in the 
Parish of Orleans, State of Louisiana, and 44% of all de- 
posits of individuals, partnerships and corporations, albeit 
there are numerous other State and National banks with 
offices, banking facilities and branches throughout the said 
Parish. 

In addition, while the said Whitney Bank holds and has 
maintained over the years a dominant position over all of 
the other banks combined in the City of New Orleans (Par- 
ish of Orleans), it has also managed to accumulate and 
hold in its banking facilities, located in New Orleans (Par- 
ish of Orleans), deposits of individuals, partnerships and 
corporations emanating from the East Bank of the Missis- 
sippi River in Jefferson Parish, Louisiana, (a parish or 
county beyond the limits of Orleans), in an aggregate 
amount exceeding 30% of all such deposits held by all banks 
having head banking offices and facilities in the very same 
East Bank area of said Jefferson Parish, Louisiana. 

8. Under long standing provisions of the National Bank- 
ing Act, national banks, such as Whitney National Bank, 
historically and steadfastly have been prohibited by law 
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from opening branches or additional banking offices or 
facilities in any county, parish or city, other than that in 
which its main office or banking facilities are located, unless 
State banks, i.e, banks chartered under the law of the 
State in which both types of banks (State and National), 
operate, are likewise authorized by State law so to expand. 
In this connection, Title 12 U.S.C. § 63 provides in pertinent 
part: 


“Branch Banks 


“The conditions upon which a national banking 
association may retain or establish and operate a 
branch or branches are the following: 


“¢(¢) A national banking association may, with the 
approval of the Comptroller of the Currency, establish 
and operate new branches: (1) Within the limits of 
the city, town or village in which said association is 
situated, if such establishment and operation are at 
the time expressly authorized to State banks by the 
law of the State in question; and (2) at any point 
within the State in which said association is situated, 
if such establishment and operation are at the time 
authorized to State banks by the statute law of the 
State in question by language specifically granting such 
authority affirmatively and not merely by implication 
or recognition, and subject to the restrictions as to 
location imposed by the law of the State on State 
banks... 

‘““(e) No branch of any national banking association 
shall be established ... without first obtaining the 
consent and approval of the Comptroller of the Cur- 
rency. 

“«(f) The term ‘branch’ as used in this section sHaLL 
RE HELD to include any branch bank, branch office, 
branch agency, additional office, or any branch place 
of business located in any State . . . at which deposits 
are received, or checks paid, or money lent.’’—(Em- 
phasis supplied.) 


Moreover, Title 12 U.S.C. § 27, entitled ‘‘Certificate of 
Authority to commence banking’’, provides that before 
granting any certificate to any national bank authorizing 
the commencement of business at any location, the Comp- 
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troller shall determine whether such bank has complied 
with all the provisions required to be complied with before 
commencing the business of banking’’, and said section of 
the National Banking Act then provides: 


‘‘But the Comptroller may withhold from an asso- 
ciation his certificate authorizing the commencement of 
business, whenever he has reason to suppose that the 
shareholders have formed the same for any other than 
the legitimate objects contemplated by this chapter.’’ 
(Emphasis supplied.) 


9. The laws of the State of Louisiana do not authorize 
State Banks to establish, operate and expand new branch 
or additional banking facilities to any point within the 
State. On the contrary, the statutes of Louisiana (La. 
Rev. Stat. 6:54, 328), as written and as historically applied 
by the Louisiana Banking Commissioner, expressly prohibit 
any bank with more than $100,000. capital from opening a 
branch or an additional banking facility in any parish (i.e., 
county), beyond the parish in which its main office is located, 
if another bank is already located and operating in the 
parish into which the large bank would like to expand. 
Plaintiff, Merchants Trust and Savings Bank, and others 
are already located and operating in Jefferson Parish, 
Louisiana, and have invested large amounts of capital in 
their facilities so located in reliance upon said protections 
of the law. 

10. Upon information and belief, at all times hereinafter 
mentioned, the existence and contents of the above referred 
to provisions of the National Banking Act and the laws of 
Louisiana were and continue to be well known to defendant 
herein, the Comptroller of the Currency, by his predecessor 
in office, and to the management of the aforementioned 
Whitney National Bank of New Orleans. 

11. Upon information and belief, heretofore and in or 
about 1959 or earlier, and in the face of complete knowledge 
of the aforementioned federal and state statutory prohibi- 
tions, the management of the Whitney National Bank of 
New Orleans commenced to consider and study ways and 
means whereby the said Whitney National Bank might at- 
tempt to evade and circumvent the said federal and state 
statutes involved, and proceed to locate and operate addi- 
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tional new branch bank facilities beyond the limits of the 
Parish of Orleans and within that part of Jefferson Parish 
on the East Bank of the Mississippi River wherein plain- 
tff, Merchants Trust and Savings Bank, among others, had 
already invested very large sums of capital and had es- 
tablished and were operating, and had been developing over 
the years, under authority issued by the State of Louisiana, 
extensive and complete banking facilities. 

12, Finally, after giving full consideration to various 
legal maneuvers which might be attempted so as to gain the 
required Certifigate of Authority from the Comptroller of 
the Currency ir the District of Columbia for the opening 
of one or more such new branch bank facilities in Jefferson 
Parish, the management of the Whitney National Bank 
of New Orleans fashioned and adopted the following device 
as a basis for an attempt at evasion and circumvention of 
the said federa@{ and state statutes, and application was 
made to the Cofmptro.ler of the Currency, under the very 
same federal statute involved, for approval and issuance 
of a certificete whereby, after all of the proposed evasion 
maneuvers were completed, would authorize Whitney Na- 
tional Bank of New Orleans to open and operate new branch 
bank facilities in Jefferson Parish, Louisiana. The proposed 
method for evading the laws of the United States and the 
State of Louisiana prohibiting branch bank facilities beyond 
parish lines is as follows: 


Step 1. Whitney National Bank would cause to be organ- 
ized a Louisiana corporation called ‘‘Whitney Holding 
Corporation’’. . The sole initial capital investment in this 
corporation woyld he $350,000.—every cent of which (other 
than directors’ qualifying shares) was to come from the 
capital funds of the Whitney National Bank. In return 
for this investment, the Whitney Bank was to receive 
5,600 shares of stock of Whitney Holding. These 5,600 
shares would be distributed to the stockholders of the Bank 
as a stock dividend (1/20 share in the Holding Corporation 
for each share held by the stockholder in the Bank). 

Step 2. Whitney National Bank would cause to be organ- 
ized a ‘‘phantom’’ or non-operating bank in the City of New 
Orleans, Parish of New Orleans, under the name ‘‘Cres- 
cent City National Bank’’, to which the Comptroller of the 
Currency would issue a National banking charter with full 


knowledge that said Crescent City National Bank was 
created ‘solely for the purpose of merging the existing 
Whitney into said non-operating bank. The Holding Cor- 
poration would then invest the entire $350,000. it received 
from Whitney National Bank in this new ‘‘phantom organi- 
zation’’, in exchange for all of its authorized stock (112,- 
000 shares, with par value of $2.50). 

Step 3. The ‘“‘phantom bank’’, Crescent, would then con- 
solidate or merge by written agreement with W hitney Na- 
tional Bank. The stock in ‘‘Crescent’’ would continue to 
be held by the Whitney Holding Corporation, but then the 
Holding Corporation would exchange the balance of its 
stock with the stockholders in W hitney National Bank, 
so that the Holding Corporation would then own all of the 
stock in Whitney National Bank and, in turn, the stock- 
holders in Whitney National Bank would then own all of 
the stock in Whitney Holding Corporation. 

Step 4. Then, when this conduct process of evasion had 
been completed, Whitney National Bank would provide an 
additional $650,000. from its capital account to Whitney 
Holding Corporation, which funds would be used by the 
Holding Corporation to create the branch bank in Jefferson 
Parish to be called Whitney National Bank of Jefferson 
Parish. All stock in the branch bank, so organized, would 
be held by the Holding Corporation, and the branch would 
commence business, with $650,000 in capital supplied di- 
rectly by the present bank in Orleans Parish, having com- 
pletely contravened and evaded the prohibiting statutes. 


13. Plaintiffs assert that the aforementioned scheme for 
evasion of federal and state banking laws is not only in 
direct violation of the letter and intent of Title 12 U.S.C. 
§ 36, but it is also in violation of the intent of the following 
provisions of the Bank Holding Company Act, Title 12 
U.S.C. § 1841, et seq.: 


(i) Title 12 U.S.C. § 1845, which provides: 


‘*(a) From and after May 9, 1956, it shall be un- 
lawful for a bank— 


“*(1) to invest any of its funds in the capital stock, 
bonds, debentures, or other obligations of a bank hold- 
ing company of which it is a “subsidiary, or of ay 
other subsidiary of such bank holding company. . 
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‘¢(2) to make any loan, discount or extension of 
eredit to a bank holding company of which it is a 
subsidiary of such bank holding company. . . . 


” 


As alleged in Paragraph 13 of this complaint, the plan 
of the Whitney National Bank, a proposed subsidiary of the 
Whitney Holdirk Corporation, involves the investment (or 
extension of credit), of first $350,000 and then $650,000, or 
a total of $1,000,000 of the funds of the Whitney National 
Bank of New Orleans in the capital stock of a bank holding 
company of which it is a subsidiary. 


(ii) Title 12 U.S.C. § 1846, which provides: 


“‘Reservation of rights to States—The enactment by 
the Congress of this chapter shall not be construed 
as preventing any State from exercising such powers 
and jurisdiction which it now has or may hereafter 
have with respect to banks, bank holding companies, 
and subsidiaries thereof.’? (Emphasis supplied.) 


The entire purpose of the instant scheme or device in- 
volving the establishment of Whitney Holding Corpora- 
tion and the Holding Company’s establishment of a bank 
in Jefferson Parish, was to prevent, evade and circumvent 
the State of Louisiana’s historic power and statutory juris- 
diction to prevent large banks, such as Whitney National 
Bank of New Orleans, from expanding across parish or 
county lines to open branches in a new parish or county 
in competition with smaller state banks already conduct- 
ing a banking business in the latter parish or county, and 
thus, such device for evasion of the law was patently in 
contravention of the last mentioned provisions of the Bank 
Holding Company Act. 

14. In spite of the foregoing, and after creating the cor- 
porate shells and devices required to effectuate the afore- 
mentioned evasion of the laws prohibiting branch banking 
across parish lines, Whitney National Bank of New Or- 
leans, in company with the newly created Whitney Holding 
Corpo..tion, applied to defendant herein, the Comptroller 
of the Currency, for approval of the various steps of the 
device leading to establishment of the branch bank in Jef- 
ferson Parish, Louisiana. 

15. Upon information and belief, defendant, without hold- 
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ing hearings or seeking to obtain the views or testimony 
of any of the plaintiffs herein and after various of the 
employees and agents of his office conducted ex parte con- 
ferences and discussions with officers or representatives 
of the Whitney National Bank of New Orleans, and in 
spite of the aforementioned long standing prohibitions of 
federal and state law, approved the formation of the pro- 
posed ‘‘phantom bank’’, Crescent City National Bank in 
New Orleans, and the branch operation of the Whitney 
National Bank to be known as the Whitney National Bank 
in Jefferson Parish, but his approval was made subject to 
the approval of the Board of Governors of the Federal 
Reserve System to the acquisition of the shares in these 
two banks by the Whitney Holding Corporation. 

16. Upon information and belief, the newly created Whit- 
ney Holding Corporation thereupon made application to 
the Federal Reserve Board for approval of such acquisi- 
tion of shares; and upon receipt thereof, and in accordance 
with the provisions of Title 12 U.S.C. § 1842(b), said Board 
gave notice of such application to defendant, the Comp- 
troller of the Currency, and asked defendant to submit to 
the Board his views upon the lawfulness and desirability 
of the matters proposed. 

17. Upon information and belief, defendant, the Comp- 
troller of the Currency, charged with full knowledge of 
the aforementioned prohibitions and restrictions of the Na- 
tional Banking Act and of the laws of the State of Louisi- 
ana and of the Bank Holding Company Act and possessed 
of knowledge of the basic intent and purpose of the Whit- 
ney National Bank, by means of the device proposed in 
such application, to evade such laws, nevertheless made no 
effort and took no step to disapprove such application in 
accordance with the provisions of said Title 12 U.S.C. 
§ 1842(b). On the contrary, the said Comptroller of the 
Currency, upon information and belief, notified the Board 
that he favored the plans and proposals of the applicant 
and recommended epproval of same. 

Upon information and belief, this action on the part of 
defendant Comptroller of the Curreney caused the Fed- 
eral Reserve Board to forego the holding of a formal, statu- 
tory hearing on the application, as provided in Title 12 
U.S.C. § 1842(b), and enabled the President of the afore- 
mentioned Whitney National Bank of New Orleans and 
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Whitney Holding Corporation to make the following rep- 
resentations to the Board in support of the application: 


“Under present laws in our State, the Whitney is 
not permitted to establish branches outside the Parish 
of Orleans... . 

‘The management of the Whitney National Bank has 
been studying and weighing alternative methods of 
entering Jefferson Parish to serve our present cus- 
tomers who have moved their plants there, or who 
have gone there to live and to participate in the fur- 
ther growth of that area.... 

“The officers of the Whitney National Bank deter- 
mined in 1960 that the holding company was the proper 
solution, provided we could put the ownership of the 
present Whitney National Bank of New Orleans stock 
into such a company and, by the use of Whitney assets, 
establish a bank in Jefferson Parish, which would like- 
wise be fully owned by the holding company. 

“The Comptroller of the Currency has concurred 
ina program which has the effect of putting the owner- 
ship of the present Whitney National Bank stock into 
the Whitney Holding Corporation, through this Cres- 
cent City National Bank that was mentioned, and to 
the establishment of the Whitney National Bank in 
Jefferson Parish with funds from the present Whitney 
National Bank, the stock in which would be also owned 
by the holding company.’’ (Emphasis supplied.) 


18. On the bdsis of this record, the Federal Reserve 
Board, on May 3, 1962, issued an order approving the ap- 
plication of Whitney Holding Corporation to acquire the 
shares in the Whitney National Bank in New Orleans and 
its new branch in Jefferson Parish, Louisiana. 

Plaintiffs herein are petitioning the Federal Reserve 
Board for reconsideration of this order and are request- 
ing the Board to vacate its said order and to schedule this 
matter for formal hearing under the Bank Holding Com- 
pany Act. Plaintiffs represent to the Court that, if the 
Board fails to ferant the relief requested, plaintiffs in- 
tend to apply for review of said Board’s order in the 
United States Court of Appeals for the Fifth Cirenit, as 
provided by Title 12 U.S.C. § 1848, such application to be 
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filed within 60 days of May 3, 1962, the date upon which 
the said Order was entered. 

19. Thereafter, and under date of May 18, 1962, defend- 
ant herein, the Comptroller of the Currency, entered his 
formal approval of the consolidation of Whitney National 
Bank of New Orleans with the Crescent City National 
Bank, effective May 24, 1962, and is presently considering 
almost immediate issuance of his Certificate or Certifi- 
cates of Authority which will enable the new branch bank 
facility to open and commence to operate a banking busi- 
ness at one or more locations in Jefferson Parish under 
the name of Whitney National Bank of Jefferson Parish. 

20. Plaintiffs verily believe that defendant, unless en- 
joined, will, without any notice of intention to plaintiffs, 
issue in the name of Whitney National Bank of New Or- 
leans, or Whitney Holding Corporation, or Whitney Na- 
tional Bank of Jefferson Parish the aforesaid Certificate 
or Certificates of Authority, all in contravention of the 
letter, intent and purposes of Title 12 U.S.C. §§ 27, 36 and 
1841, et seq., and that after said Certificate or Certificates 
are issued as aforesaid, plaintiffs will have no adequate 
remedy at law, either to compel revocation of same or to 
prevent the Whitney Bank from so operating in Jefferson 
Parish. 

21. Plaintiffs further allege that the unlawful and arbi- 
trary issuance by defendant of his certificate or certificates, 
authorizing the Whitney National Bank to open and op- 
erate a new branch facility or facilities in Jefferson Parish 
as aforesaid will cause great and irreparable damage to 
the banking business of said plaintiffs for the following 
reasons: 


(a) Plaintiff. Bank of New Orleans and Trust Com- 
pany, a State bank chartered under the laws of Louisiana 
to conduct a banking business limited to a main office and 
branches wholly within the Parish of Orleans, has a total 
eapital of approximately $1,562,500.; total resourees of 
$62,719.121.; surplus of $1,437,500. and undivided profits 
of $383.892. Under the laws of Louisiana, this plaintiff, 
a relatively small competitor of the Whitney National Bank 
of New Orleans in the banking business in the Parish of 
Orleans (Whitney, for example, is believed to possess un- 
divided profits of approximately $13,835,000 and $27,200,- 
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000 in its surplus account), cannot by law, expand its facili- 
ties to open and operate a new branch facility beyond the 
boundaries of the Parish of Orleans in Jefferson Parish. 
And, yet, because the Parish of Jefferson is contiguous 
to the Parish of Orleans, many of said plaintiff’s deposi- 
tors and borrowers in New Orleans are persons and busi- 
nesses residing and located in Jefferson Parish, who main- 
tain deposits or loan accounts at, this plaintiff’s offices 
within the Parish of Orleans. This plaintiff alleges and 
verily believes that one of the primary purposes of the 
application of the Whitney National Bank before the de- 
fendant for the authority to open and operate new branch 
facilities in Jefferson Parish is to attempt to divert and 
appropriate to itself a substantial part of the banking 
business and services now enjoyed by this plaintiff and 
other New Orleans State banks similarly situated from 
sources in Jefferson Parish. Thus, the unlawful issuance 
of a certificate by defendant to said Whitney National 
Bank, would cause the plaintiff. to suffer severe, irrepar- 
able damage, including the loss of customers’ business, 
deposits and consequent loss of profit or net income. More- 
over, this plaintiff would be irreparably damaged by the 
inability to continue to compete with the said Whitney 
National Bank on an equal footing as far as location of 
facilities are concerned, and would be prevented by laws 
of the State of Louisiana, from any appropriate relief or 
remedy in the premises. 

(b) Plaintiff, Merchants Trust and Savings Bank, a 
State bank chartered under the laws of Louisiana to conduct 
a banking business limited by law to facilities wholly within 
the boundaries of the Parish of Jefferson, has capital and 
resources, surplus and undivided profits approximately as 
follows: 


Capitals ssge- coer eee eerie $ 187,500. 
Resources 7,717,660. 
Surplus 

Undivided Profits 


Said plaintiff is limited by law to conducting a banking 
business with facilities confined to Jefferson Parish. This 
plaintiff may not expand into the Parish of Orleans to com- 
pete, through branches there, with the Whitney National 
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Bank for business in that Parish. Thus, being a relatively 
small banking institution, this plaintiff and others like it 
in Jefferson Parish must look almost exclusively to banking 
business and deposits emanating from customers and busi- 
ness firms located in Jefferson Parish. Said plaintiff al- 
leges and verily believes that one of the primary purposes 
of the application of the application of the Whitney Na- 
tional Bank before the defendant is to attempt to divert 
and appropriate to itself a substantial part of the banking 
business and services now enjoyed and developed over a 
long period of years by this plaintiff from sources on the 
East Bank of the River in Jefferson Parish. Thus, the un- 
lawful issuance of a certificate by defendant to said Whitney 
National Bank would cause plaintiff to suffer severe, irrep- 
arable damage, loss of customers’ business, deposits, and 
consequent loss of profit or net income. Furthermore, the 
unlawful granting of such certificate would bring to bear 
on this small bank, and numerous others in Jefferson Parish 
like it, new, wholly uncontemplated competition from the 
combined resources, deposits and lending power of the very 
largest bank in the entire State of Louisiana, and such com- 
petition, in contravention of law, will irreparably damage 
the entire business of all such banks presently doing busi- 
ness in Jefferson Parish. 

(c) Plaintiff, Guaranty Bank and Trust Company of La- 
fayette, Louisiana, is likewise a State bank chartered under 
the laws of Louisiana to conduct a banking business limited 
by law to a main office and branches in Lafayette Parish, 
Louisiana, very near the Parish of Jefferson. This plain- 
tiff’s financial investment and resources are as follows: 


Capital .. Ph EA ree ered ta x fie rets $ 600,000. 
Resources UI PUS EL SADE Seri ed ex a, $23,153,556. 
Surplus wey cera ek ele ketamine eee $ 600,000. 
Undivided Profits .-.................... $ 1,079,999. 


This plaintiff alleges and verily believes that one of the 
primary purposes of the application of the Whitney Na- 
tional Bank before the defendant is to destroy the statutory 
prohibitions, both federal and state, which have prevented 
the said Whitney Bank, the largest in the State of Louisi- 
ana, from expanding throughout various parishes in the 
State of Louisiana and from opening branch facilities, 
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through the medium of a holding company, at different 
points, including places possibly in the parish in which this 
plaintiff has conducted and developed its business. Any 
such expansion would bring to bear upon plaintiff, a very 
small banking organization by comparison, destructive 
competition backed by the combined capital, resources and 
lending power and authority of the Whitney National Bank 
and its various branch facilities. Under the laws of the 
State of Louisiana, plaintiff could not compete and mect 
any resulting loss of business by opening branches of its 
own in some other parish in the State. Thus, plaintiff would 
likewise suffer irreparable damage from the unlawful is- 
suance of a certificate by the defendant herein. 

(d) All of the plaintiffs herein allege and verily believe 
that there already exist in Jefferson Parish, Louisiana 
ample, modern and complete banking facilities, sufficient 
to serve the public interest, convenience and necessity in 
that Parish, and that the investments in such facilities. 
made in reliance upon the protective provisions of federal 
and State law. would be irreparably damaged if defendant 
were unlawfully to permit the Whitney National Bank to 
establish new branch facilities therein. 


Wuenerorg, plaintiffs pray (a) that this Court enter 
judgment herein declaring that the defendant Comptroller 
of the Currency is prohibited by Title 12 United States 
Code, Sections 27, 36 and 1841, et seq. from issuing to the 
Whitney National Bank, and/or the Whitney Holding Cor- 
poration and/or the Whitney National Bank of Jefferson 
Parish, a Certificate or Certificates of Authority authoriz- 
ing them or any of them to establish new branch bank facili- 
ties in the name of the Whitney National Bank or otherwise 
in Jefferson Parish, State of Louisiana; and, (b) in order 
to prevent immediate and irreparable injury, loss and dam- 
age to plaintiffs herein, that this Court grant a preliminary 
injunction and permanent injunction herein, restraining 
and enjoining defendant, the Comptroller of the Currency, 
from issuing to the Whitney National Bank, also known by 
the name of Creseent City National Bank, the Whitnev 
Holding Corporation and/or the Whitney National Bank 
of Jefferson Parish, a Certificate or Certificates of Author- 
ity authorizing the establishment of new branch bank facil- 
ities by them or any of them in the name of Whitney Na- 
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tional Bank or otherwise in Jefferson Parish, State of 
Louisiana, and, (c) that this Court grant such other and 
further relief as may seem just and proper and as the ex- 
igencies of the case may demand. 


Epwarp L. Merrican, 
Attorney for Plaintiffs, 
425 13th Street, N. W., 
Washington 4, D. C 
Raureu FisumMay, Esq, 
Sessions, FisomMan, Rosenson & Snevutyes, Esq, 
1333 National Bank of Commerce Building, 
New Orleans, Louisiana. 


A. J. Warecuter, Esq., 
Jones, WaLKER, WaECHTER, PoITEVENT, 
Carrere & DenecrE, Esgs., 
National Bank of Commerce Building, 
New Orleans, Louisiana. 


Pau F. Rocyom, Esq, 
P. O. Box 184, 
Kenner, Louisiana. 


James W. Bean, Esq., 
Bean & Rush, Esqs., 
Lafayette, Louisiana. 


Of Counsel 


Filed June 9, 1962 
Usirep States District Court For THE DisrictT oF CoLUMBIA 
Civil Action No. 1857-62 
[Title omitted] 


Motion For Pretrinary Insuncrion 


Come now the plaintiffs herein by undersigned counsel 
and respectfully move this Court to grant a preliminary 
injunction restraining the defendant from issuing his Certi- 
ficate or Certificates authorizing the establishment and op- 
eration by the Whitney National Bank of New Orleans, 
the Whitney Holding Corporation of New Orleans, Louisi- 
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ana and/or the Whitney National Bank of Jefferson Parish, 
Louisiana, of a new branch bank or banks within Jefferson 
Parish, State of Louisiana; and, in support of such motion, 
direct the Court’s attention to the Complaint herein; the 
Affidavit of plaittiffs’ counsel, submitted in support of 
this Motion and the Motion for Temporary Restraining 
Order herein; and the points and authorities filed simul- 
taneously herewith. 


Wauenerore, plaintiffs pray the Court to hear this mo- 
tion promptly and to issue a preliminary injunction re- 
straining defendant from issuing his Certificate or Certifi- 
cates above described, pending the hearing and determina- 
tion of the complaint herein. 


Epwarp L. Mernican, 
Attorney for Plaintiffs, 
425 13th St., N.W., 
Washington, D.C. 
Rauru FisuMay, Esq., 
Sessions, Fisoman, Rosenson & SNELLINGs, Esgs., 
1333 National Bank of Commerce Building, 
New Orleans, Louisiana. 


A. J. Warcuter, Esq., 
Jones, WaLKEr, WAECHTER, PoITEVENT, 
Carrere & Denecre, Esas., 
National Bank of Commerce Building, 
New Orleans, Louisiana. 


Of Counsel. 
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Filed June 9, 1962 
Usirep States District Court, District oF CoLtumsra 
Civil Action No. — 


[Title omitted] 


Arripavir 1x Support or Motion ror PRELIMINARY Insunc- 
TION 
Crry or WasurnerTox, 
District of Columbia, ss: 


Edward L. Merrigan, being duly sworn, deposes and says: 


1. I am an attorney duly admitted to practice before the 
District Court of the United States for the District of 
Columbia, and I am the attorney for plaintiffs in this 
action. This affidavit is submitted in support of plain- 
tiffs’ motion for a preliminary injunction herein. 

2. At the request and direction of the plaintiff banks 
herein, I have filed a Complaint for Declaratory Judgment 
and Injunction, the purpose of which is to restrain and 
enjoin defendant, the Comptroller of the Currency, from 
issuing a Certificate or Certificates authorizing the estab- 
lishment and operation of one or more new branch banks 
of the Whitney National Bank of New Orleans in Jeffer- 
son Parish, Louisiana. At the same time, I filed a Motion 
for Preliminary Injunction to restrain the defendant from 
issuing any such certificate or certificates during the pend- 
ency of this action. 

3. The basis of the aforesaid Complaint and Motions is 
that defendant Comptroller of the Currency is prohibited 
by Title 12 United States Code, Sections 36 and 1841, et 
seq. from authorizing the direct or indirect establishment 
of new branch bank or banks by the aforesaid Whitney 
National Bank in Jefferson Parish, Louisiana, and that 
said defendant’s announced approval of such proposal and 
his announced purpose and plan to issue a Certificate or 
Certificates authorizing the establishment and operation 
of such new branch bank or banks in Jefferson Parish, 
Louisiana constitutes arbitrary and wilful abuses of his 
discretion in violation of the provisions of Title 12 United 
States Code, Section 27. 

4. On October 27, 1961, the President of the Whitney 
National Bank of New Orleans, Mr. Keehn W. Berry, wrote 
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a letter to the shareholders of the said bank, announcing 
that the bank ‘‘had heen working for some time to obtain 
the necessary approval of the Comptroller of the Cur- 
rency ... to the steps required to create a Holding Com- 
pany into which the stock of the Whitney National Bank 
would be converted and that we then contemplated moving 
funds from the Whitney National Bank of New Orleans 
into the Holding Company for the establishment of a 
Whitney National Bank in Jefferson Parish.’’? He then 
stated that ‘‘we now have the concurrence of the Comp- 
troller of the Currency’’ to the initial steps of the pro- 
posed plan, and he proceeded to outline in detail the sub- 
sequent steps required to complete the maneuvers and 
camouflages adopted by the Bank in order to gain the de- 
fendant’s final approval and certificate for establishment 
and operation of the new branch bank or banks. This let- 
ter concluded as follows: 


“Insofar as the operation in New Orleans is con- 
cerned, this program is simply a corporate reorgani- 
zation of the present Whitney National Bank of New 
Orleans. It contemplates no changes in personnel, man- 
agement, or directorship. It contemplates no changes 
in the facilities of the bank in New Orleans. It con- 
templates no changes in the ownership or proportional 
shareholdings. ’’ 

“The basic purpose of the program is to allow the 
Whitnev organization in New Orleans to commence 
a Holding Comnany operation controlling a bank in 
East Jefferson Parish. .. .’’ 


A copy of the said letter of October 27, 1961 is annexed 
hereto. made a part hereof and marked Exhibit ‘‘A’’. 

5. Thereafter, and on October 28, 1961, the very same 
President of the Whitney National Bank of New Orleans 
again wrote to, the Bank’s stockholders. In this letter, 
copy of which i& annexed hereto, made a part hereof and 
marked Exhibit ‘‘B’’, he stated: 


‘¢ As we have already said to you. for more than two 
years we have been studying and weighing alterna- 
tive methods of our serving our customers who live 
beyond the city limits or who have built plants or 
opened offices there. A year ago the Directors of 
your Bank authorized the officers to proceed to ob- 
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tain the necessary approval of the Comptroller of the 
Currency . . . to the action required to create a hold- 
ing company into which the stock of the Whitney Na- 
tional Bank would be converted and which holding com- 
pany would create and own in its entirety a new bank 
to serve that part of Jefferson Parish on the East 
bank of the Mississippi. 

“We are firmly convinced, after carefyl considera- 
tion of the alternatives, that your common ownership 
of all of the Whitney National Bank of New Orleans 
stock and all of the stock of a Whitney National Bank 
in Jefferson Parish by a holding company to be owned 
by you is the soundest method of pooling all of the 
deposits of our customers and of our capital funds 
for their use and for the development of this com- 
munity. From the depositors’ point of view, those 
in the smaller bank will be assured of the same man- 
agement which directs the large one without possi- 
bility of interruption. They will be assured of access 
to the large loan limits of the combined banks. They 
will have the security which arises out of the fact that 
the large and the small bank have identical ownership 


as well as management,’? 


6. As alleged in the Complaint herein, Title 12 United 
States Code. Section 36(c) (2 
ing association such 
tablishing 
the State 
of Orleans, 


“such establishment and operation are at the time 
authorized to State banks by the statute law of the 
State... by language specifically granting such au- 
thority affirmatively and not merely by implication or 
recognition, and subject to the restrictions as to loca- 
tion imposed by the law of the State or State banks. ’? 


Section 36( b) then defines ‘branch’? as follows: 


“‘The term ‘branch’ as used in this section shall be 
held to include any branch bank, branch Office, branch 
agency, additional Office, or any branch place of busi- 
ness located in any State... at which deposits are 
received, or checks paid, or money lent.’’ 
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Also, as alleged in the complaint, Louisiana law does 
not grant any authority, express or implied, to State banks 
to establish or éperate branches ‘‘at any point within the 
State’. On the contrary, the law of Louisiana prohibits 
banks with $100,000. or more in capital from opening so- 
called ‘‘outside branches’’ beyond the parish (county) lines 
within which the State bank’s main office is located. 

Finally, as stated in the Complaint, the Bank Holding 
Company Act, upon which the said Whitney Bank was ap- 
parently pinning its endeavor to evade the restrictions of 
the ‘‘Branch Bank’’ provisions of the National Banking 
Act, specifically provides, at Title 12 United States Code, 
Section 1846: 


“Reservation of rights to States— 


“‘The enactment by the Congress of this chapter shall 
not be construed as preventing any State from exercis- 
ing such powers and jurisdiction which it now has .. . 
with respect to banks, bank holding companies, and 
subsidiaries thereof.’’ 


Said Bank Holding Company <Act, at Title 12 U.S.C. 
§ 1845 (a), also makes it unlawful for a bank to invest any 
of its funds in the capital stock, or other obligations of a 
bank holding company of which it is a subsidiary, or of any 
other subsidiary of such bank holding company’’. The 
same section makes it ‘‘unlawful for a bank to make a 
loan, discount or extension of credit to a bank holding 
company of which it is a subsidiary or to any other sub- 
sidiary of such bank holding company”’. 

Exhibit ‘‘A’’ hereto states on its face that Whitney 
National Bank, as part of the plan before the defendant 
herein for approval is planning to invest $350,000. and 
later, an additional $650,000. in a bank holding company 
of which it is to be or is a subsidiary and/or in another 
subsidiary of such holding company, to wit, the Whitney 
National Bank’s proposed branch in Jefferson Parish, 
Louisiana. 

7. Not only do the foregoing provisions of federal and 
state law expressly prohibit the direct or indirect establish- 
ment and operation of such new branch bank facilities by 
the Whitney National Bank of New Orleans, but the Na- 
tional Banking Act itself, Title 12 U.S.C., Section 27 specific- 
ally and expressly empowers the defendant herein, the 
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Comptroller of the Currency, to ‘‘withhold from an associa- 
tion his Certificate authorizing the commencement of busi- 
ness, whenever he has reason to suppose that the share- 
holders have formed the same for any other than the legiti- 
mate objects contemplated by this chapter’’, which chapter, 
of course, includes Section 36, referred to hereinabove. 

Exhibit ‘‘A’’ hereto states in its very first and second and 
last paragraphs, that defendant herein has been fully and 
consistently advised by Whitney National Bank of New Or- 
leans that the entire basic purpose and intent of the pro- 
posal laid before defendant for approval was to defeat, 
cireumvent or evade the legitimate objects of the Branch 
Bank restrictions of Section 36, contained in the National 
Banking Act, which restrictions, together with the statutes 
of Louisiana, prevented said bank from opening one or 
more branches in a new parish, to wit, Jefferson Parish, 
Louisiana. 

8. In spite of the foregoing provisions of law, and in 
spite of his apparent knowledge of the underlying purposes 
and designs of the proposals submitted to his office by the 
Whitney National Bank of New Orleans, the Comptroller 
of the Currency has proceeded to grant a series of written 
approvals with reference to each step of such program, and 
he is now verily believed to be ready to issue momentarily 
his formal Certificate of Authority under Title 12 U.S.C. 
§ 27 to authorize final establishment and operation of the 
unlawful new Jefferson Parish branch facilities of the 
Whitney National Bank of New Orleans. Under date of 
May 18, 1962, defendant issued a written decision announc- 
ing his approval of further steps in the Whitney’s proposal. 
He refers therein to his approval of prior steps therein on 
October 2, 1961. A copy of defendant’s said decision is 
annexed hereto, made a part hereof and marked Exhibit 
c~(04 4, 

In the meantime, as Exhibit “‘D’’ hereto recites, defend- 
ant has apparently been stating to various banking organi- 
zations in other sections of the United States that the 
restrictions and prohibitions of Section 36 of Title 12 of the 
United States Code are personally objectionable to him and 
that he is aware of and apparently sympathetic to devices 
designed to avoid same. Defendant is also reported in said 
Exhibit ‘‘D”’ to have recognized, however, that only the 
Congress of the United States can lawfully repeal or amend 
such provisions of law. 
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9. During the past week, your deponent has been advised 
verbally by agents and employees of the defendant herein 
that the defendant ‘‘has completed his consideration of the 
Whitney Bank case and is now ready to issue, without any 
further proceedings, a certificate authorizing the Whitney 
National Bank to open in Jefferson Parish, Louisiana’’. 
These same agents and employees of defendant stated that 
the certificate will issue immediately upon the said Whit- 
ney’s request therefor, and that, without any question at all, 
the defendant herein intends to issue the certificate.* 

10. The Complaint and the Motion for Temporary Re- 
straining Order herein allege, and I verily believe, that after 
defendant issues his Certificate or Certificates to the Whit- 
ney National Bank, as threatened, plaintiffs will have no 
legal remedy effectively to prevent the establishment and 
operation of such new branch bank or banks in Jefferson 
Parish, Louisiana. 

11. If defendant is not restrained immediately from is- 
suing his Certificate or Certificates of authority to the said 
Whitney National Bank of New Orleans, Whitney Holding 
Corporation, or Whitney National Bank of Jefferson Par- 
ish, Louisiana, the said Bank will, as soon as it received 
defendant’s said Certificate or Certificates, open for busi- 
ness and commence operation of one or more branch banks 
in complete and utter violation, evasion and contravention 
of both the Federal and State laws referred to hereinabove, 
all to the irreparable loss, injury and damage to the bank- 
ing businesses of the plaintiffs, and each of them, as alleged 
in the Complaint herein, and such issuance by defendant 
will effectively ueprive plaintiffs of any remedy against 
such unlawful, arbitrary and wilful action of the defendant. 

s/ Epwarp L, Merrican. 
6 

Sworn to and subscribed before me this 8th day of June, 
1962. 

s/ Rose M. Dennis, 

Notary Public. 
3 


*On June 8, 1962, however, General Counsel to defend- 
ant, when advised this suit would be filed, agreed to with- 
hold the Certificate until this Court acts upon this motion. 
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Filed June 9, 1962 
Exursir ‘A’? 
Wauurtsey Nationa, Bank or NEw ORLEANS 


October 27, 1961 
Keehn W. Berry 
President 


To Wuirney Nationa, Bank SHaREHOLDERS: 


REORGANIZATION ProcRaM 


Under date of July 17, 1961, I explained to you that 
we had been working for some time to obtain the necessary 
approval of the Comptroller of the Currency and the Fed- 
eral Reserve Board to the steps required to create a 
Holding Company into which the stock of the Whitney 
National Bank would be converted and that we then con- 
templated moving funds from the Whitney National Bank 
of New Orleans into the Holding Company for the estab- 
lishment of a Whitney National Bank in Jefferson Parish. 

We now have the concurrence of the Comptroller of the 
Currency to the establishment of a Crescent City National 
Bank with a capital of $280,000 and a surplus of $56,000 
and paid in undivided profits of $14,000, or a total capitali- 
zation of the Cresent City National Bank of $350,000. The 
steps needed to consummate the change in our capital struc- 
ture will be as follows: 


1. We propose to put $350,000 of the capital funds of the 
Whitney National Bank into a Louisiana business cor- 
poration under the titleh—‘‘ Wurrney Houprxc Corpora- 
tion’’, The Whitney Holding Corporation will have an 
authorized capital of 1,120,000 shares of no par value 
stock. 5,600 of these shares will be issued to the Whit- 
ney National Bank of New Orleans for the $350,000. 
The Bank will immediately distribute these shares to 
all of its shareholders on the basis of 1/20th of one 
share for each share of the 112,000 shares of the Whit- 
ney National Bank stock outstanding. 

2. The Whitney Holding Corporation will cause the or- 
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ganization of the Crescent City National Bank contrib- 
uting $280,000 to capital, $56,000 to surplus, and $14,000 
to undivided profits, and Whitney Holding Corporation 
will receive for that all of the authorized stock of 
Crescent City National Bank, being 112,000 shares of 
$2.50 par value. 

. Crescent City National Bank will enter into a consolida- 
tion agreement with the Whitney National Bank of New 
Orleans. Whitney Holding Corporation will execute an 
agreement which will be a part of the consolidation 
agreement. The consolidation agreement will provide 
for consolidation under national banking law as follows: 


a. All of the stock of the Crescent City National Bank 
will be retained by Whitney Holding Corporation 
except qualifying shares which will be sold to direc- 
tors for cash. 

b, Whitney National Bank shareholders will surrender 
all shares Which will be cancelled and they will receive 
9-19/20 shares of Whitney Holding Cor poration for 
each share held. These shares, together with the 
dividend described in Section 1 above, will give each 
present Whitney shareholder, ten shares of Whitney 
Holding Corporation stock for each share of Whitney 
Bank stock now held. 

. All assets and liabilities of Whitney National Bank 
of New Orleans will be consolidated into the Crescent 
City National Bank under the Charter of the Crescent 
City National Bank and under the name of the Whit- 
ney National Bank of New Orleans. The par value 
of the stock of Crescent City National Bank will be 
simultaneously increased to $25.00 per share so that 
the capital structure of the new bank will be the same 
as that of the old. 

d. Dissenting shareholders of the Whitney National 
Bank of New Orleans will be entitled to a cash pay- 
ment of the appraised value of the shares as provided 
by Federaé Bank Law. In accordance with the same 
law, shares of Whitney Holding Corporation repre- 
senting dissenting shareholders will be sold at public 
auction and the proceeds returned to the capital 
funds of Crescent City National Bank to the extent 
of funds used to pay the dissenting shareholders. 
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4. Upon appropriate notice and publication, the consolida- 
tion agreement will be submitted for approval by the 
shareholders of Whitney National Bank of New Orleans 
and shall become effective only upon the affirmative 
vote of not less than 2/3rds of the outstanding stock. 

5. Upon completion of the consolidation Whitney Holding 
Corporation will own all of the stock, except directors 
qualifying shares, of the Crescent City National Bank 
(to be named Whitney National Bank of New Orleans). 
The outstanding shares of Whitney Holding Corpora- 
tion will be 1,120,000 shares owned by all of the present 
Whitney Bank stockholders proportionately, except for 
dissenting shareholders. 

6. The Crescent City National Bank (to be named Whit- 
ney National Bank of New Orleans) will provide $650.- 
000.00 to Whitney Holding Corporation with which 
Whitney Holding Corporation will cause to be created 
the Whitney National Bank in Jefferson Parish, receiv- 
ing all stock therefor, being 20,000 shares having a 
$25.00 par value. The initial capital structure will be 
$500,000 capital, $100,000 surplus, and $60,000 undivided 
profits. Whitney Holding Corporation will immedi- 
ately sell to directors qualifying shares for cash, 

. The Whitney Holding Corporation will register under 
and operate in accordance with the Bank Holding Com- 
pany Act of 1956 and other applicable laws, under 
which it can acquire no additional banks without ap- 
proval of the Board of Governors of the Federal Re- 
serve. There are no present plans for additional acqui- 
sitions. 


Insofar as the operation in New Orleans is concerned, 
this program is simply a corporate reorganization of the 
present Whitney National Bank of New Orleans. It con- 
templates no changes in personnel, management, or director- 
ship. It contemplates no changes in the facilities of the 
bank in New Orleans. It contemplates no changes in the 
ownership or proportional shareholdings. 

The basic purpose of the program is to allow the Whitney 
organization in New Orleans to commence a Holding Com- 
pany operation controlling a bank in East Jefferson Parish 
to protect Whitney’s competitive position in that area into 
which many of Whitney’s present customers have moved. 

This detailed outline of the main features of the con- 
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solidation program is sent to you in accordance with the 
prescribed procedure in the regulations of the Comptroller 
of the Currency. 


Sincerely 
K. W. Berry, 
President. 
KWB>p. 
Filed June 9, 1962 


Exaursit B 
Wuirney Nationa Bawx or New ORLEANS 


October 28, 1961 
Keehn W. Berry 
President 


To Waurtney Nationa, Bank SHAREHOLDERS: 


You are hereby notified of a Special Shareholders’ Meet- 
ing of the Whitney National Bank called by the Board of 
Directors to be held on November 29, 1961 at 12 o’clock 
noon at the offices of the Bank at 228 St. Charles Street, 
New Orleans, Louisiana. 

The purpose of the meeting is to consider and determine 
by vote whether to ratify and confirm the Whitney Hold- 
ing Corporation program by consolidating the Whitney 
National Bank into the Crescent City National Bank in 
New Orleans under the name of the former, and all mat- 
ters incidental thereto. 

We are enclosing a letter in accordance with the require- 
ments of the United States Comptroller of the Currency 
which outlines in detail the proposed program. It is im- 
portant to bear in mind that under the plan all authorized 
shares of the Whitney Holding Corporation will be dis- 
tributed to you, the stockholders of the Whitney National 
Bank, in exchange for your presently held stock. You will 
then own the same proportionate interest as you now have in 
the Whitney National Bank in all the assets of the holding 
corporation, which then obviously includes all of the assets 
of the present Whitney National Bank. Control of the 
Holding Corporation management will rest as it should 
with the holders of a majority of the stock. 

As we have already said to you, for more than two years 
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we have been studying and weighing alternative methods 
of our serving our customers who live beyond the city 
limits or who have built plants or opened offices there. A 
year ago the Directors of your Bank authorized the officers 
to proceed to obtain the necessary approval of the Comp- 
troller of the Currency and the Federal Reserve Board to 
the action required to create a holding company into which 
the stock of the Whitney National Bank would be converted 
and which holding company would create and own in its 
entirety a new bank to serve that part of Jefferson Parish 
on the East bank of the Mississippi. 

We are firmly convinced, after careful consideration of 
the alternatives, that your common ownership of all of 
Whitney National Bank of New Orleans stock and all of 
the stock of a Whitney National Bank in Jefferson Parish 
by a holding company to be owned by you is the soundest 
method of pooling all of the deposits of our customers and 
of our capital funds for their use and for the development 
of this community. From the depositors point of view, 
those in the smaller bank will be assured of the same man- 
agement which directs the larger one without possibility of 
interruption. They will be assured of access to the large 
loan limits of the combined banks. They will have the secu- 
rity which arises out of the fact that the large and the 
small bank have identical ownership as well as management. 

We therefore elected to use a holding company rather than 
to get a group of stockholders to form an affiliate in Jef- 
ferson Parish. An affiliate by law must depend on owner- 
ship of a majority of the stock in the Jefferson Parish 
bank by Whitney Bank stockholders. Affiliate relationship 
ean be suddenly terminated if stock ownership in the Jef- 
ferson Parish bank changes over a period of time until 
control ceases to be in the stockholders of the large New 
Orleans bank. The large bank cannot control those changes 
in stock ownership, and under the law when the control 
ceases to be in the stockholders of the large bank the two 
banks cannot have common officers or directors. As we 
view it, the change of ownership of the stock could be very. 
embarrassing to either or both banks,—even to the extent 
of having a bank which we no longer control still bearing 
the name ‘‘ Whitney National Bank’’. 


Under the holding company approach the relationship 
is completely owned by the stockholders of the holding com- 
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pany who will be all the present stockholders of the Whitney 
National Bank and their successors. 

By reason of the common ownership of the two banks in 
a holding company there can arise no conflict of interest 
between them as there can between affiliated banks. There 
will be no minority stockholders to be affected. 

From the custemer point of view there will be no con- 
flict of interest arising out of the manner in which the cus- 
tomer sees fit to divide his business between the commonly 
owned banks in the two parishes. He will have the full 
benefits of a relationship with the large bank and its officers. 

Because of the permanent relationship between the large 
and the smaller bank, the smaller one can operate safely 
with a smaller capitalization. 

The corporate, identity of the seventy-cight year old 
Whitney National Bank with the prestige and asset values 
inherent therein, is fully preserved under the holding com- 
pany procedure, as is your undiluted ownership thereof. 

Finally, this holding company group broadens banking 
possibilities for the future from the point of view of our 
shareholders. Even more important it will give metro- 
politan New Orleans the soundest form of banking unit 
which can accumulate and pool banking resources in this 
community wherg they can be used to greatest advantage 
in the further development of the entire area. 

For the reasons stated, we strongly recommend that you 
support your Directors’ proposal for the establishment of 
the Whitney Holding Corporation in accordance with the 
Plan enclosed herewith. Please sign and return promptly 
the enclosed proxy whether or not you plan to attend the 
meeting in person. If you attend, you may still vote in per- 
son, 

Sincerely yours, 
K. W. Berry, 
President. 
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Filed June 9, 1962 
Exhibit ‘‘C”’ 


Treasury DEPARTMENT 
Comptroller of the Currency 
Washington 235, D. C. 


Decision oF COMPTROLLER OF THE Currency James J. Saxo 
ON THE APPLICATION TO ConsoLipatE Wuitney NATIONAL 
Baxx or New Orteans, New Onveays, Lovistana, AND 
Crescent City Nationa Baxx, New Orteans, Louisiana, 


STATEMENT 


Application has been made to the Comptroller of the 
Currency for permission to consolidate the Whitney Na- 
tional Bank of New Orleans, New Orleans, Louisiana, and 
the Crescent City National Bank, New Orleans, Louisiana. 

Application had previously been made to this office to 
organize two new national banks; one, located in New Or- 
leans, to be known as the Crescent City National Bank and 


the other, located in Jefferson Parish, to be known as the 
Whitney National Bank in Jefferson Parish. Substan- 
tially all of the stock of the new banks would be acquired 
by the proposed Whitney Holding Corporation. 

This office approved the formation of the two banks on 
October 2, 1961. Subsequently, on May 3, 1962, the Board 
of Governors of the Federal Reserve System granted ap- 
proval to the Whitney Holding Corporation to acquire 
substantially all the shares of these banks. 

We find the proposal to consolidate to be in the public 
interest. The application, therefore, is approved effective 
on or after May 24, 1962. 

James J. Saxon, 
Comptroller of the Currency. 
Dated: May 18, 1962 
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Filed June 9, 1962 
Federal Law Needed? 


Comptroller Saxon Criticized in Illinois for Statements on 
Branch Banking 


Illinois bankers, the majority of whom have strongly ob- 
jected to any and all proposals for branch banking in the 
state, lashed out at Comptroller James J. Saxon last month 
because of his recent statements concerning federal legis- 
lation affecting branch banking. 

Critical statements were issued by the president of the 
Illinois Bankers Association, the IBA’s newly elected ex- 
ecutive vice president, and by members of various groups 
as they assembled for annual meetings. 

IBA President Jacob W. Myers (pres., Corn Belt Bank, 
Bloomington) reaffirmed the association’s official opposi- 
tion to branch banking. He stated that the IBA would fight 
any national legislation that would permit national banks 
to establish branches, and he also said that any effort to 
legalize branch banking through state legislation also would 
be strongly opposed. 

Mr. Myers, referring specifically to Comptroller Saxon’s 
suggested branching law for national banks, stated: 


‘“‘This is another example of encroachment by the 
federal government in the field of state authority. 

‘“‘The bankers of Illinois bitterly resent this type of 
federal intervention in an area which has traditionally 
been a prerogative of the state.’ 


The Comptroller’s statements, which have caused him 
so much embarrassment in his home state (he was an at- 
torney for the First National of Chicago prior to his ap- 
pointment as Comptroller), were made late in January in 
connection with proposed ‘‘acquisitions’’ by New York City 
banks in adjacent counties. 

The Comptroller, in denying these acquisitions, stated in 
a letter of explanation to the board of governors of the 
Federal Reserve System that he was doing so because he 
felt that ‘‘massive acquisitions’? by New York City banks 
were not the proper ways for them to expand into adjacent 
counties. He a a he said, that the laws of New York, 
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as well as the laws of many other states, artifically inhibit 
normal proper and publicly beneficial growth and expansion 
through branching. Because of these restrictions, he said, 
banks are foreed to resort to ‘‘unusual means in order to 
some way accommodate banking growth and expansion.’’ 


Under these circumstances, he said, ‘‘we believe it 
to be imperative that the Congress promptly be asked 
to amend Section 36 of the National Bank Act relating 
to branches so as to liberalize substantially the present 
authority and thereby also to develop a more consist- 
ent statutory policy in respect to branching in all of 
the states.’’ 


The Comptroller also stated ‘‘The Bank Holding Com- 
pany Act should also be amended in at least two major 
respects. (a) To make clear that this Act supersedes all 
state statutes now or hereafter in force, and (b) to eliminate 
exemptions presently in the Act so as... to assure that 
no organization owning banks is free of regulation pur- 
suant to the Act as is presently the case.”’ 

Roland Blaha, the IBA’s new executive vice president, 
stated that he was strongly opposed to the Comptroller’s 
proposal on the grounds that it would have the effect of 
superseding the constitution of the state of Illinois. The 
authority of the state legislature would be by-passed, he 
said, and a peoples’ referendum on the problem would be 
meaningless, 

If the Comptroller’s recommendations should be enacted 
into law, said Mr. Blaha, who had served as Tllinois’s sup- 
ervisor of banks before accepting his new post, then national 
banks could establish branches in Illinois, but it would be 
1965 before state banks in Illinois could be placed on an 
equal footing. 

A statement issued by James C. Downs, chairman of the 
Illinois County for Branch Banking, supported Mr. Blaha’s 
stand on the Comptroller’s proposal. 

Although the council would continue to work for branch 
banking legislation in Illinois, Mr. Downs stated that ‘we 
feel that such action should be taken at the state level. 
Our own state legislators should no longer delay,’’ he said, 
“in taking the initiative in advance of federal action so 
that the people of Illinois may make their own decision in 
a state-wide referendum.’’ 

The council has been advocating limited branch banking 
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for the state, permitting any bank to establish branches 
within 15 miles of its home community, but not within one 
mile of an existing bank. 

IBA member} at group mectings also reaffirmed the as- 
sociation’s position on branch banking and adopted resolu- 
tions criticizing the Comptroller’s proposal. Such a pro- 
posal, they said,.was an ‘‘usurpation of the laws of the state 
of Ilinois.’’ 

The IBA position also was enthusiastically endorsed by 
J. Ross Humphreys, who is scheduled to succeed Mr. Myers 
as IBA president next month. Said Mr. Humphreys, who 
is president of Chicago’s Central National Bank: 


“‘Such an ion would completely ignore our state law 
and void certain provisions of our state constitution. 

‘“‘The citizens of Illinois, by public referendum in 1924, 
voted to outlawybranch banking, and efforts in the last two 
sessions of our state legislature to legalize branch banking 
have been overwhelmingly defeated.’’ 


New Yorx—The Bank of New York promoted five officers 
and appointed four new officers March 12. They are Morgan 
E. MeMonegal, advanced to assistant vice president ; George 
W. Scott and Harold G. Wilson, to trust officers; Joseph A. 
Agolia, to assistant trust officer; William J. Caird, to as- 
sistant comptroller; Donald M. Long and Wesley V. Tay- 
lor, to assistant secretaries; Walter H. Cushman, to man- 
ager, trust operations; and James G. Davine, to manager, 
securities. 

In finance 


New ‘branch banking’ battle flares, as Oklahoma issue goes 
to Fed. 


A battle over ‘‘branch banking’’—with overtones of 
national significance—flared up this week in Oklahoma. The 
state has a ban on branching, with the exception of so-called 
banking ‘‘facilities’’ within 1,000 ft. of a main office. But 
First National Bank & Trust Co., Oklahoma City’s largest 
bank, has applied to the Federal Reserve Board for per- 
mission to get around the law by setting up a bank holding 
company. Fed. hearings are slated to begin June 5. 

First National’s partner in the transaction is a tiny bank 
in the southeastern corner of the state, Idabel National 
Bank, which has only about $5-million in assets. Oklahoma 
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bankers say that a green light for First National would 
touch off a flood of other holding company applications, in- 
cluding several from banks now bitterly opposed to First 
National’s deal. First National itself makes no secret of 
its desire to build a statewide holding company system. 

The issue has national importance because of the Fed’s 
apparent tendency to override state laws in ruling on bank 
expansions in New York and in Louisiana [BW May 12 ’62 
p- 32]. In the latter case, the Fed allowed Whitney Na- 
tional Bank, largest in New Orleans, to expand into a neigh- 
boring parish through the holding company route, despite 
a state ban on branching. 

Meanwhile, the celebrated dispute between the Justice 
Dept. and two Philadelphia banks. Philadelphia National 
and Girard Trust Corn Exchange—which want to merge to 
form the city’s largest bank—moved into the Supreme 
Court. For the first time, the court will be asked to spell 
out just how the Sherman and Clayton Acts apply to bank- 
ing. 


Great Northern Paper pledges help to Georgia pulp and 
paper group 


In 1957, a group of back-country Georgia bankers and 
landowners set out to put themselves into the pulp and 
paper business. 

This week, after a five-year campaign in which roughly 
$22-million in stock was sold door-to-door across the state, 
the promoters were close to suecess—and had some big 
profits to show for it. They had one of the nation’s most 
highly automated kraft linerboard paper mills well under 
construction, a pledge of $15-million in new equity from 
Great Northern Paper Co., plus assurance of another $25- 
million in long-term debt from institutional lenders. 

The idea of Southern Land, Timber & Pulp Corp. was to 
put some land into a company, raise money to buy more 
timberland, and provide pulp to the booming Southeastern 
paper market. Says Pres. John J. Neely Sr. ‘‘“We didn’t 
think we could raise money for a mill—it just snowballed.’’ 
The company now has 150,000 acres of land, of which only 
25,000 acres were contributed by the original promoters. 

Southern Land shares were sold intrastate by Forestry 
Service, Inc., a company that Neely controls. Shares were 
sold partly on an installment basis—with up to 36 months 
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to pay. Of the $22-million stock sale some $6.6-million is 
still due the company. Forestry Service, which also has a 
contract to manage Southern Land for 15% of its profits, 
took in about $3.6-million in commissions on the sale of 
securities. The Securities & Exchange Commission now 
says that some of the shares may have been sold outside the 
state so the comf#any is registering to clear up any possible 
taint. 

Southern Land at first tried to promote a $45-million tax- 
exempt bond issue by Early County, Ga., which would have 
built the mill and leased it to Southern Land. But the issue 
didn’t sell, and Great Northern then entered the picture. 
GN agreed to put up $15-million in equity, and, in return, 
received half the project. Maine-based Great Northern now 
wholly in printing papers, gets product diversification by 
its move into linerboard, and geographic spread as well. 


Sale and leaseback of buildings ups banks’ lending power 
$250-million 


Banks around the country are swamping Marine Midland 
Corp., New York’s big 11-bank holding company, with re- 
quests for details on a sale-leaseback deal that expanded 
its lending potential by nearly $250-million, while adding 
only $10-million in new capital. 

Marine Midland sold about $28.8-million of its banking 
properties to a wholly owned subsidiary set up for that pur- 
pose, and then leased them back. It financed the entire 
transaction through long-term borrowing from a syndicate 
of 23 lending institutions, including the Ford Foundation. 
In addition, the lenders have pledged another $8.2-million 
to finance future sale-leaseback deals. 

On its books, the holding company cleared $10-million— 
the difference between book value and selling price—and 
counted this as additional capital. The big gain, though, 
came in freeing from restriction the capital it had invested 
in real estate: The Federal Reserve doesn’t recognize such 
capital in determining a bank’s lending potential. But now 
the full $30-million received for sale of the real estate is 
available as a lending base, and applying a yardstick of 8 
to 1—loans to capital—Marine Midland figures it has added 
nearly $250-million to its lending capacity. 

The deal is similar to, but a lot more complicated than the 
sale-leaseback deal of Cleveland’s Union Commerce Bank 
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last year [BW Nov. 11 ’61 p. 117]. Marine Midland’s 
officers, in fact, met twice a week for two years working 
it out, and over 6,500 signatures were needed for the final 
documents. But indications are it will continue sale-lease- 
back deals—both on existing properties and on any new 
unit bank properties it might acquire. All told, Marine 
Midland may sell another $20-million in properties this 
way over the next few years. 


Filed June 19, 1962 


Usrrep Srares Disrricr CourtT ror THE District oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Motion or Wuitney Nationa, Bank IN JEFFERSON Pants 
To INTERVENE as a DEFENDANT 


Whitney National Bank in Jefferson Parish respectfully 


moves the Court pursuant to Rule 24 of the Federal Rules 
of Civil Procedure for leave to intervene as a defendant in 
this action, in order to assert the defenses in its proposed 
answer to the plaintiffs’ complaint, a copy of which is 
hereto attached. The grounds for this motion are that: 


(1) The relief sought by plaintiffs in this action is a 
judgment declaring that defendant is prohibited by law 
from issuing, and an order enjoining him from issuing, 
“to the Whitney National Bank, and/or the Whitney Hold- 
ing Corporation and/or the Whitney National Bank of 
Jefferson Parish, a Certificate or Certificates of Authority 
authorizing them or any of them to establish new branch 
bank facilities in the name of Whitney National Bank or 
otherwise in Jefferson Parish, State of Louisiana.’’ Insofar 
as plaintiffs might seek to prevent defendant from issuing 
to Applicant for Intervention a Certificate of Authority to 
commence business as a national banking association, appli- 
cant for intervention has a substantial and direct interest 
in the subject matter of the action. 

(2) The representation of the interest of applicant for 
intervention may be inadequate, and applicant for inter- 
vention may be bound by a judgment in this action. 
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(3) The defenses of the applicant for intervention, as 
set forth in the attached pleading, and the main action have 
question of law and fact that are in common. 

(4) Intervention by the applicant will not delay or preju- 
dice the adjudication of the rights of the original parties. 


Applicant for intervention has noted the pendency of 
plaintiff’s motion for preliminary injunction and will, if 
granted leave to intervene, file its opposition thereto in due 
course. 

Hamitton CaRoTHERS, 
701 Union Trust Building, 
Washington 5, D. C. 


Matcotm Locan Monroe, 
Whitney Building, 
New Orleans 12, Louisiana. 
June 19, 1962. 


Filed June 20, 1962 


Unrrep Stratis Distnicr Courr ror THE DistricT oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


AFFIDAVIT 


James J. Saxon being duly sworn deposes and says: 


1. I am Com*troller of the Currency, duly appointed, 
qualified and acting as said officer. 

2. I have access to and control over all of the records 
of the Office of the Comptroller of the Currency relating 
to this matter. 

3. The purpose of this affidavit is to place before the 
court a factual account of the events leading up to the 
formation of Whitney Holding Corporation, Crescent City 
National Bank‘and Whitney National Bank of Jefferson 
Parish. The complaint in this action has set forth these 
events in a manner which completely distorts and mis- 
interprets the actions taken in connection with the matter 
by myself and my predecessor in office, the Honorable Ray 
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M. Gidney. The following is an account of the steps lead- 
ing up to the formation of the Whitney National Bank of 
Jefferson Parish (hereafter referred to as Whitney Jeffer- 
son) the opening of which plaintiff seeks to enjoin in this 
action. 

In November of 1960, Mr. Keehn W. Berry, President 
of Whitney National Bank of New Orleans, (hereafter 
referred to as Whitney New Orleans) visited Mr. W. M. 
Taylor, then a Deputy Comptroller of the Currency, and 
engaged in preliminary discussions concerning the com- 
petitive situation of Whitney New Orleans in the City of 
New Orleans and its surrounding suburbs. Mr. Berry 
pointed out that a great many of his bank’s depositors 
reside in Jefferson Parish and that there was a great de- 
mand from the bank’s customers for additional facilities 
in Jefferson Parish. He pointed out that his largest com- 
petitor, National Bank of Commerce in New Orleans, was 
presently operating a bank and three branch banks in Jef- 
ferson Parish under the name of National Bank of Com- 
merce in Jefferson Parish. This bank was an affiliate of 
the National Bank of Commerce in New Orleans and was 
controlled by the same stockholders with an interlocking 
Board of Directors and Executive Officers. See Statement 
of Condition attached. (Exhibit.1) Mr. Berry returned 
in June of 1961, bringing with him Mr. Maleolm L. Monroe, 
Director and Attorney for the bank, and extended dis- 
cussions were held with Mr. Gidney, Mr. Taylor and mem- 
hers of the Comptroller’s legal staff. He further pointed 
out that another competitor was operating on both sides 
of Jefferson Parish lines by means of separate banks under 
common ownership and control. He cited the case of one 
of the plaintiffs in this very action, Merchants Trust and 
Savings Bank and the American National Bank of Louisi- 
ana, both of which banks he alleged were controlled by Mr. 
Louis Roussel by means of controlling stock interests. See 
the affidavit of “Mr. James J. Gilly dated June 16, 1962, 
submitted in opposition to this motion. 

In view of the fact that their competitors, by means of 
these affiliate banks, had expanded into Jefferson Parish, 
the Whitney National wished to explore with the Comp- 
troller whatever legal means were available for a like ex- 
pansion into this growing area, which needs additional 
banking facilities. The formation of an affiliate bank was 
discussed and the formation of a holding company was also 
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discussed. The bank management felt that a holding com- 
pany which would own 100% of the stock of both the old 
bank and the new bank would be preferable to the formation 
of an affiliate of which the controlling stock would be held 
by the same persons who control Whitney New Orleans, 
but which, in view of the wide stock distribution of Whitney 
New Orleans, would invariably have a minority of stock- 
holders who did not own stock in both banks. The existence 
of the minority stock interest in each bank, which did not 
hold corresponding shares in the other, was considered by 
the Whitney management to be an undesirable situation 
because it could conceivably hamper the most efficient and 
effective day-to-day operation of the two banks. Since the 
same group would be managing both banks, it was thought 
that situations could arise in which it would be impossible 
for the interests of two different groups of minority stock- 
holders to be fully protected. For this reason, the Whitney 
management, as was their right and prerogative elected to 
use a holding company for the purpose of establishing a 
new bank in Jefferson Parish. 

At all times the applicable Louisiana statutes forbidding 
the establishment of branch offices across parish lines were 
fully considered and there was no suggestion that the forma- 
tion of a holding company would be in any way clandestine 
or evasive. The stock of Whitney New Orleans was very 
widely held by a list of over 1,400 stockholders, none of 
whom owned more than 10% of the outstanding stock. It 
was evident to everyone concerned that the holding con:- 
pany could not be formed without full and complete ap- 
proval by the shareholders of Whitney New Orleans and 
by the Comptroller and the Federal Reserve Board. 

4. The Whitney management having decided to submit 
to its shareholders a proposal to form a holding company 
and to establish a new bank in Jefferson Parish made the 
following proposal to the Comptroller: The Whitney man- 
agement would make application to the Board of Governors 
of the Federal Reserve System for the approval of the 
formation of a holding company to be known as Whitney 
Holding Corporation. Whitney Holding Corporation would 
become a bank holding company by acquiring substantially 
all of the voting stock of a proposed new bank, Crescent 
City National Bank, into which would be consolidated the 
existing Whitney National Bank of New Orleans, under the 
charter of Crescent City National Bank, which title would 
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be changed to Whitney National Bank of New Orleans. By 
virtue of this procedure, any dissenting stockholders would 
be fully protected. Under the provisions of 12 U.S.C. 215 
(d) any stockholder who dissents to a consolidation has the 
right to have his shares appraised by disinterested ap- 
praisers and to receive the appraised value in cash. It is 
interesting to note that to date not a single stockholder has 
asked for appraisal of his shares. Under the terms of the 
consolidation, shareholders of Whitney National would re- 
ceive shares of Whitney Holding Corporation in place of 
their old shares of Whitney National. An application for 
anew bank to be located in Jefferson Parish and to be called 
Whitney National Bank of Jefferson Parish would be made 
to the Comptroller. The stock of this new bank would be 
entirely owned, with the exception of directors’ qualifying 
shares by Whitney Holding Corporation. 

5. The usual full field investigation of the applications 
was carried out over a period of several months by the 
Comptroller’s examiners. Competitor banks were contacted 
and their views noted in the investigation reports in accord- 
ance with the usual practice. 

6. By letters dated October 3, 1961, former Comptroller 
Gidney gave preliminary approval to the formation of 
Crescent City National Bank, and the formation of Whitney 
Jefferson subject to the grant of the approval of the Fed- 
eral Reserve Board of the formation of the holding company 
for the purpose of acquiring the new Whitney New Orleans 
and Whitney Jefferson, as required by the Bank Holding 
Company Act. 

7. Under the provision of Section 3 (b) of the Bank 
Holding Company Act (12 U.S.C. 1842), the Board was 
required to solicit the views of the Comptroller on the 
application of Whitney Holding Corporation to become a 
bank holding company by acquiring the stock of one or 
more national banks. If any state bank had been involved, 
the Board would have been required to similarly solicit the 
views of the State Banking Commission. If the view of 
the Comptroller or the State Banking Commissioner is 
negative, the Board is required by Section 1842 to call a 
public hearing on the application. 

8. Under date of April 11, 1961, Comptroller Gidney ad- 
vised the Board that he had no objections to the applica- 
tion of Whitney Holding Corporation. Although not re- 
quired to do so by the statutes, the Federal Reserve Board, 
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pursuant to its rules (Exhibit 2), caused to be published in 
the Federal Register under date of November 2, 1961, a 
notice of hearing on the application of Whitney Holding 
Corporation for prior approval to become a bank holding 
company and invited anyone interested in said application 
to appear and testify at such hearing which was to be held 
on January 17, 1962. A copy of said notice of hearing is 
attached hereto and marked Exhibit 3. At the hearing Mr. 
Keehn W. Berry and Mr. Malcolm Monroe testified for the 
proponents and Mr. Louis J. Roussel, Clem H. Sehrt, and 
Victor J. Passera, President of the National Bank of Com- 
merce in Jeffersan Parish, testified in opposition. A copy 
of the transcript is attached hereto and marked Exhibit 4. 

On May 3, 1962, the Board of Governors rendered its de- 
cision and order approving the application of Whitney 
Holding Corporation for permission to became a bank hold- 
ing company by acquiring the stock of Crescent City and 
Whitney Jefferson. In a fourteen-page opinion, the Board 
of Governors explored the necessity and desirability of the 
formation of the holding corporation and of the new bank 
in Jefferson Parish. The statutory factors of the financial 
history and condition of the holding company and the banks 
concerned, their ;.rospeets, the character of their manage- 
ment, the convenience needs and welfare of the community 
and area concerned, and whether or not the effect of the 
acquisition would be to expand the size and extent of the 
bank holding system involved beyond limits consistent with 
adequate and sound banking, the public interest and the 
preservation of competition in the field of banking, all were 
considered. Of necessity, the Board also considered the 
question of whether or not the formation of the holding cor- 
poration and its hequisition of Whitney Jefferson would be 
legal in the state of Louisiana. In this connection, the 
Board reached the following conclusion: 


‘In this aspect, the pending proposal to establish 
banking fac¥ities in East Bank through the holding 
company device is due to the natural and legitimate 
desire of a bank in an expanding metropolitan area 
to furnish its services more conveniently to customers 
situated in a section that, although outside the corpo- 
rate limits of Orleans Parish, is realistically an in- 
tegral part of the metropolitan economy. The laws of 
Louisiana do not prohibit expansion of a banking or- 
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ganization by this means. In the judgment of the 
Board, this phase of the proposal is a proper expres- 
sion of the character of the American business system 
—in some respects, in fact, it is a matter of economic 
self-defense—and ought not to be frustrated unless it 
involves effects significantly detrimental to the public 
interest.’’ 


A copy of the Board’s decision and the dissenting opinion of 
Governor Robertson is attached hereto and marked Ex- 
hibit 5. 

9. Previously, on November 29, 1961, the holders of more 
than two-thirds of the stock of Whitney New Orleans, had 
approved the entire transaction including the formation 
of the holding company, the formation of the two new banks, 
Crescent City and Whitney Jefferson, and the consolidation 
of Crescent City with Whitney New ‘Orleans. All steps in 
the transaction had previously been clearly spelled out in a 
letter to stockholders dated October 27, 1961, a copy of 
which is attached hereto and marked Exhibit 6. 

10. On May 18, 1962, the Comptroller issued his approval 
to the consolidation of Whitney New Orleans with Crescent 
City under the title of Whitney National Bank of New Or- 
leans. The final steps for the completion of the formation 
of Whitney Holding Corporation and the Crescent City 
National Bank and the consolidation were all accomplished 
on May 24, 1962, and the new bank in New Orleans com- 
menced business on May 25, 1962. 

11. After the completion of the above and on the same 
day, Whitney Holding Corporation completed the organiza- 
tion of Whitney Jefferson by purchasing all of its stock ex- 
cept directors’ qualifying shares in exchange for $650,000. 
The Articles of Association and Certificate of Organization 
had been previously executed. Bylaws were adopted and 
the directors and officers elected. A permanent location has 
been purchased and temporary quarters across the street 
on 4407 Jefferson Highway have been leased. All that re- 
mains to be done to enable Whitney Jefferson to commence 
business is the issuance of the Comptroller’s Certificate of 
Authorization and the opening of its doors. 

12. Before issuing his preliminary approval on October 3, 
1961, of the organization of Whitney Jefferson, former 
Comptroller Gidney, in accordance with his statutory duty, 
considered the character of the management, the proposed 
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capital structure, the prospects of the new bank, and the 
other banking factors which must be considered before 
authorizing a new banking institution. Because of the fact 
that a holding company was involved, former Comptroller 
Gidney conditioned his approval upon the authorization of 
the Federal Reserve Board to the transaction. This con- 
sent and authorization having been rendered on May 3, 
1962, the deponent’s duty is to issue the Certificate of Au- 
thority to Whitney Jefferson since the organizers have 
faithfully executed all steps and fulfilled all requirements 
necessary for the organization of a new bank. In order that 
there may be no question about the propricty of his action, 
the deponent has made an independent review of the merits 
of the Whitney Jefferson application. Deponent is fully in 
accord with the fonclusions reached by former Comptroller 
Gidney that all »f the banking factors relating to the ap- 
plication are faverable and that the new bank will serve a 
useful and constructive purpose in the community. 

13. Despite the continued statements of the plaintiffs to 
the contrary, there is no branch bank involved im these pro- 
ceedings. There has been no request for a branch of any 
bank. A new affiliate bank for the Whitney National Bank 
in New Orleans has been approved. With respect to the 
allegations in the complaint that the prospective business of 
the plaintiffs from Jefferson Parish will be damaged by the 
new bank, this must be answered by the observation that the 
presence in Jefferson Parish of two New Orleans banks, 
through their affliates, plaintiff Merchants Bank and Trust 
Company and the National Bank of Commerce in Jefferson 
Parish, already has caused such damage, if any to be in- 
eurred. To deprive Whitney New Orleans of the right to 
have an affiliate in Jefferson Parish, would be, in my opin- 
ion, to unfairly discriminate against Whitney New Orleans. 

14. The plaintiff Guaranty Bank and Trust Company 
operates five parishes away and will not be in any affected 
by banking operations in the metropolitan area of New Or- 
leans, including Jefferson Parish. 

15. Plaintiffs, in their complaint, have endeavored to 
ereate an impression that the former Comptroller and the 
present Comptroller somehow have engaged in a sinister 
conspiracy with the Whitney management to evade the law. 
The entire record in this matter shows that all applications 
were processed in the normal manner and according to the 
same rules and policies as many similar applications being 
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processed during the same period. The charge that the 
branch banking laws are being evaded is completely without 
foundation as is conclusively demonstrated by the points 
and authorities submitted on behalf of the defendant. 


/Signed/ James J. Saxon. 


Subscribed and sworn to before me, this 20th day of June, 
1962. 
/Signed/ Heren Crist Craver. 


My Commission Expires Sept. 30, 1966. Seal of Notary. 


Filed June 20, 1962 
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(b) When a lot of livestock, to be 

moved under this part, for immediate 
slaughter, to a federally inspected 
slaughtering establishment or a slaugh- 
tering establishment specifically ap- 
proved in § 78.15(b) of this chapter, has 
been inspected and found free of any 
evidence of screwworms and treated at 
an inspection station or other place in 
accordance with § 83.6(b), § 83.7(a) (2), 
§ 83.8(c)(2), $83.8a (a) or (c), Or 
§ 83.12(a), the inspector may issue a cer- 
tificate, in quadruplicate, reciting that 
the lot has been so inspected and found 
free of any evidence of screwworms and 
treated, identifying the lot by number 
of livestock, kind, breed, and sex, and 
giving the data of inspection and treat- 
ment, the names and addresses of the 
consignor and consignee, and the point 
of origin and destination of the 
shipment. 
(Secs. 4, 5, 23 Stat. 32, as amended, secs. 1, 
2, 32 Stat. 791, as amended, 792, as amended; 
21 U.S.C. 111-113, 120, 121. Interpret or ap- 
ply secs. 6, 7, 23 Stat. 32, as amended; 21 
U.S.C. 115, 117, 19 F-R. 74, as amended) 


The foregoing amendments impose ad- 
ditional requirements upon the interstate 
movement of livestock and certain dogs 
from or through Alabama or Georgia 
into Florida. There are currently exist- 
ing in Alabama and Georgia screwworm 
infestations which may be disseminated 
into Florida, an area currently free of 
screwworms, if additional preventive 
measures are not taken regarding the 
interstate movement of livestock into 


Florida. The amendments should be - 


made effective promptly in order to ac- 
complish their purpose in the public in- 
terest. Therefore, under section 4 of 
the Administrative Procedure Act (5 
U.S.C. 1003), it is found upon good cause 
that notice and other public procedure 
with respect to such amendments are 
impracticable, unnecessary, and contrary 
to the public interest, and good cause if 
found for making them effective less 
than 30 days after their publication in 
the FrprraAt REcIsTER. 


Effective date. The foregoing amend- 
ments shall become effective upon 


Done at Washington, D.C., this 31st 
day of October 1961. : 


M. R. CLARESON, 
Acting Administrator, 
Agricultural Research Service. 
[P.R. Doc, 61-10563; Filed, Nov. 2, 1961; 
8:53 am.) 


Title 12—BANKS AND BANKIN 


Chapter Il—Federal Reserve System 


SUBCHAPTER A——BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


PART 262—RULES OF PROCEDURE 
Actions on Applications or Requests, 
and Similar Matters; Bank Holding 
Company and Merger Applications 


1. Effective November 1, 1961, Part 262 
is amended by adding the following new 
paragraph (g) to § 262.4: 


BEST COPY AVAILABLE 
from the original bound volume 


Filed June 20, 1962 


Exursir 2 
RULES AND REGULATIONS 


§ 262.4 Action on applications or re- 
quests, similar matters. 
° s s. es e 


(g) Bank holding company and merger 
applications. In addition to procedures 
applicable under other provisions of this 
part, the following procedures are ap- 
plicable in connection with the Board’s 
consideration of applications under sec- 
tion 3 of the Bank Holding Company Act 
of 1956 (12 U.S.C. 1842), hereafter called 
holding company applications, and of 
applications under section 18(c) of the 
Federal Deposit Insurance Act (12 U.S.C. 
1828), hereafter called merger applica- 
tions. Unless otherwise indicated, these 
procedures apply’ to both types of ap- 
plications. 

(1) The Board ‘issues each week a list 
that identifies holding company and 
merger applications received during the 
preceding week. Notice of receipt of 
each holding company application is 
published in the FEpERAL REGISTER as 
provided in § 222.4(e) (2) of this chapter 
(Regulation YJ. 

(2) If a hearing is required by law or 
if the Board determines that a hearing 
for the purpose’ of taking evidence is 
desirable, the Board will issue an order 
for such a hearing, and notice thereof 
will be published in the Feprrat Recis- 
rer. Any such hearing will be conducted: 
by a hearing examiner or hearing officer 
in accordance with the Board’s Rules of 
Practice for Fortnal Hearings (Part 263 
of this chapter) and, unless otherwise 
ordered by the Board, shall be public. 

(3) In any case in which a formal 
hearing is not ordered by the Board, the 
Board may afford the applicant and 
other properly interested persons (in- 
cluding Governmental agencies) an op- 
portunity to present views orally before 
the Board or its designated representa- 
tive. Unless otherwise ordered by the 
Board, any such oral presentation of 
views shall be public and notice of such 
public proceeding will be published in 
the Fecerat Recrster. Participants in 
any oral presentation of views will be 


allotted reasonable periods of time for . 


presentation of their views. 

(4) The Board’s action on each appli- 
cation is embodied in an Order that in- 
dicates the voting of members of the 
Board and is accompanied by a State- 
ment of the reasons for the Board’s ac- 
tion. Both the Order and accompanying 
Statement are released to the press. 
Normally, the Statement is issued at the 
time of issuance of the Order; where this 
is not practicable, the Statement is issued 

promptly as possible after issuance of 
the Order. Each such Order is published 
in the Feperat Recisrer; and the Order 
and Statement are published in the next 
succeeding issue of the Federal Reserve 
Bulletin. 


(5) Each Order of the Board approv- 
ing an application includes, as a condi- 
tion of such approval, a requirement that 
the transaction approved shall not be 
consummated within seven calendar days 
following the date of such Order, ex- 
cept in emergency or other situations as 
to which the Board determines that such 
@ requirement would not be in ‘the public 
interest. Each Order approving an ap- 
plication also includes, as a condition of 


approval, a requirement that the trans. 
action approved shall be consummate 
within three months and, in the case of 
acquisition by a holding company of 
stock of a newly organized bank, a re. 
quirement that such bank shall be 
opened for business within six months, 
(6) After action by the Board on an 
application, the Board will not grant any 
request for reconsideration of its action, 
unless the request presents relevant facts 
that, for good cause shown, were not 
previously presented to the Board, or un. 
less it otherwise appears to the Board 
that reconsideration would be 


* appropriate. 


2a. The purpose of this amendment {s 
to inform the public of procedures fol. 
lowed by the Board of Governors of the 
Federal Reserve System with respect to 
applications under section 3 of the Bank 
Holding Company Act of 1956 (12 Usc, 
1842) and of applications under section 
18(c) of the Federal Deposit Insurance 
Act (12 U.S.€. 1828). 

b. Notice, public participation, and 
deferred effective date are not re- 
quired by section 4 of the Administrative 
Pre vedure Act for rules of agency pro- 
ced«-re or practice, and therefore were 
not provided in connection with the 
adoption of these amendments. 


(Sec. 11(1), 38 Stat. 262; 12 U.S.C. 248(1)) 
BOarD OF GOVERNORS OF THE 


[P.R. Doc. 61-10538; Filed, Nov. 2, 1061; 
8:53 a.m.) 


Title 14—AERONAUTICS AND 
SPACE 


Chapter III—Federal Aviation Agency 


SUBCHAPTER C—AIRCRAFT REGULATIONS 
(Reg. Docket No. 950; Amdt. 362] 


PART 507—AIRWORTHINESS 
DIRECTIVES 


Conadair Cl-44D4- Aircraft 


There. have been failures of the cle- 
vator tab tension rods on Canadair CL- 
44D4 aircraft. To preclude further fail- 
ures, an airworthiness directive requiring 
replacement of the elevator tab tension 
rods every 450 hours’ time in service is 
considered necessary. 

As a situation exists which demands 
immediate action in the interest of 
safety, it is found that notice and public 
procedure hereon are impracticable 
good cause exists for making this 
amendment effective upon publication in 
the FEepERAL REGISTER. 

In consideration of the foregoing and 

delegated to 
‘R. 6489). 


rod 1; limited to 450 hours’ time in service. 


Filed June 20, 1962 
Exurrr 3 


iY HOLDING CORP, 
Order fsr Public Proceeding 

In the matter of the application of 
Whitney Holding Cozporation, New 
Orleans, Louisiana, pursuant to section 
(a) (1) of the Bank Holding Company 
Act of 1956, 

Whitney Holding Corporation, New 
Orleans, Louisiana, has Slec an applica 
tion, pursuant to section 3(a) (1) of the 
Bank Holding Company Act of 1956, for 
prior approval by the Eoard of Governors 
of action whereby Whitney Holding 
Corporation would become a bank hold- 
ing company by acquiring substantially 
ail of the stock of (1) the Crescent 
City National Eank, New Orleans, 
Louisiana (a proposed new bank), into 
which would be consolidated the exist- 
ing Whitney National Bank of New 
Orleans, under the latter title, ar¢ (2) 
the Whitney National Bank in Jef erson 
Parish, Louisiana (a2 proposed new 
bank). Notice of this applicatio;: was 
published in the Feprrau Recrstzr af- 
fording interested persons an opportu- 
nity to sumbit written views and com- 
ments (26 F.R. 6792). 

It now «sppears to the Board to be in 
the interest of the pui as well as th 
Applicant, to afford further opportunity 
for the expression of views and opinions 
by interested persons in a public pro- 
ceeding beZore the Board. 

Accordingly, it is hereby ordered, That 
a public proceeding before the Board be 
held comraencing at 10 am. on Jan- 
uary 17, 1262, at the offices of the Board 
of Governors, Washington, D.C. 

It is further ordered, That any person. 
desiring to appear before the Board at 
this procesding should file with the Sec- 
retary of the Board, 20th and Constitu- 
tion Avenue NW., Washington 25, D.C., 
on or before January 3, 1962, 4 written 
request setting forth a bricf statcment 
of the nature of the views he wishes to 
express. 2ersons submitting such re- 
quests will be notified of the Board's de- 
cision thereon. 


Dated at Washington, D.C., this 19th 
day of December 1961. 


By order of the Board of Governors. 


{seat} Merritt SHERMAN, 
Secretary. 


{[PR. Doc, 61-12172; Filed, Dec. 22, 1961; 
, 8:46 a.m.) 
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BEST COPY AVAILABLE 
from the original bound volume 


Exhibit 4 
TRANSCRIPT OF PROCEEDINGS 
Usitep States or AMERICA 


Boarp oF Governors OF THE FEDERAL RESERVE SySTEM 


In the Matter of the Application of : Warrney Hoiprne Cor- 
poration New Orleans, Louisiana 


Pursuant to Section 3 (a) (1) of the Bank Holding Company 
Act of 1956 


Washington, D. C. 
January 17, 1962 


TasLeE or ConTENTS 
Statement of: 


Keehn W. Berry, President, Whitney Holding Cor- 
poration 

Louis J. Roussel, American State Gulf Natural Gas 
Corporation and Universal Drilling Company, 
Ine., New Orleans, Louisiana 

Clem H. Sehrt, Sehrt & Boyle, New Orleans, Louisi- 


ana 

Victor J. Passera, Jr., President, The National Bank 
of Commerce in Jefferson Parish, Louisiana 

Malcolm L. Monroe, Monroe & Lemann, New Orleans, 
Louisiana 


Page 
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[1] Usirep States or AMERICA 


Boarp oF Governors oF THE FEDERAL ResERVE System 


In the Matter of: The Application of Wurryry Hotprne Cor- 
poration, New Orleans, Louisiana, pursuant to Section 
3 (a) (1) of the Bank Holding Company Act of 1956 for 
the Board’s approval of the formation of a Bank Hold- 
ing Company 

Room 1202 

Federal Reserve Building 
Constitution Avenue 
Washington, D. C. 


Wednesday, January 17, 1962. 
o? . ’ 


The above-entitled matter came on for hearing, pursuant 
to notice, at 10:00 o’clock a.m. 


MEMBERS OF THE Boarb PresENT: 


Chairman William McC. Martin, Jr., Presiding ; Governor 
C. Canby Balderston; Governor A. L. Mills, Jr.; Governor 
J. L. Robertson; Governor Charles N. Shepardson; Gover- 
nor G. H. King, Jr.; Governor George W. Mitchell. 


APPEARANCES: 


Maleolm L. Monroe, Hsq., Monroe & Lemann, 1424 Whit- 
ney Building, New Orleans, Louisiana, and Keehn W. 
Berry, President, on behalf of Whitney Holding Corpora- 
tion. 

[2] Clem H. Sehrt, Esq., Sehrt & Boyle, 1507 Pere Mar- 
quette Building, New Orleans, Louisiana, on behalf of op- 
position: L. J. Roussel, Universal Drilling Corporation, 
Gulf Natural Gas Company, and estate of Mrs. John Segier. 

Louis J. Roussel, 502 Whitney Building, New Orleans, 
Louisiana, on behalf of Self; American State Gulf Natural 
Gas Corporation and Universal Drilling Company, Ine. 

Victor J. Passera, Jr., President, The National Bank of 
Commerce in Jefferson Parish, Louisiana. 


[3] Proceepincs 


Chairman Martin: AJ] right, gentleman, I will call the 
meeting to order. 

The Board is meeting this morning to receive oral pres- 
entations of views and comments with respect to the appli- 
cation by the Whitney Holding Corporation, New Orleans, 
Louisiana, for the Board’s prior approval of the formation 
of a holding company, pursuant to Section 3 (a) (1) of the 
Bank Holding Company Act, 

The applicant seeks approval of its acquisition of the 
stock of the Crescent City National Bank, New Orleans, 
Louisiana, a proposed new bank, into which would be con- 
solidated the existing Whitney National Bank of New Or- 
leans under the latter title, and the Whitney National Bank 
in Jefferson Parish, Louisiana, a proposed new bank, 

I am going to ask counsel for the Board to state for 
the record the appearances to be made and the general 
procedure that we will follow. 

Mr. O’Connell: Mr. Chairman, pursuant to publication 
in the Federal Register of notice of this publie proceeding 
and for opportunity for the presentation to the Board of 
Governors of views and comments, the following appear- 
ances for the purpose of presenting such views are noted: 

On behalf of the applicant, Mr, Keehn W. Berry, Presi- 
dent, Whitney National Bank of New Orleans, and [4] Mr. 
Maleolm L. Monroe, counsel for the applicant. 

Mr. Chairman, the applicant has been given one hour 
for its presentation and has been advised that this time 
may be used in any manner desired in relation to its pres- 
entation in chief, summary, or rebuttal presentation. 

I will ask each person appearing this morning that if a 
written statement of his remarks is available, that it be 
presented to the court reporter to be placed in the record, 
and then to the extent possible that a summary of that 
statement be presented to the Board. 

The Board is also granted the opportunity for oral pres- 
entation to Mr. Louis J. Roussel and to his counsel, Mr. 
Clem H. Sehrt, both gentlemen from New Orleans, Louisi- 
ana. These gentlemen have also been advised together 
they have 30 minutes for their presentations, 

In addition, Mr, Chairman, I am advised this morning 
there is present at the oral presentation a Mr. Vie J. Pas- 
sera, Jr., President of the National Bank of Commerce 
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in Jefferson Parish, Louisiana. Mr. Passera did not, pur- 
suant to the Board’s published notice, request in advance 
nor was he given permission to appear and give a state- 
ment, Mr. Chairman. However, he now requests he be 
allowed to appear before the Board and present a few 
remarks in reference to the application. 

If appropriate, I would like the Chairman’s views on this 
request. 

[5] Chairman Martin: Well, the Chair will ask the appli- 
eant whether he has any objection to Mr. Passera. 

Mr. Berry: None. 

Chairman Martin: Well, if the applicant has no objec- 
tion, we will give Mr. Passera not more than 10 minutes if 
that is agreeable with Mr. Passera. 

Mr. Passera: Yes, thank you. 

Mr. O’Connell: Thank vou, Mr. Chairman. 

I am directed by the Board to advise that within 15 
days following today’s proceedings, that is on or about 
February 1, 1962, the Board will receive from participants 
any written comments or views they wish to submit relat- 
ing to today’s presentations. 

A transcript of the proceedings is being made and copies 
will be available for purchase. Orders for such copies 
may be placed with the reporter at the close of today’s 
presentations. 

Mr. Chairman, that concludes the Board’s counsel’s state- 
ment. 

Chairman Martin: The Board will now proceed with the 
applicant and anyone the applicant sees fit to testify. 


Orat ARGUMENT oF Krenn W. Berry, Presiwent, WHITNEY 
Hoipinc Corporation 


Mr. Berry: I feel apologetic in taking the time of this 
Board. 

Chairman Martin: There is no reason to stand up if you 
would rather sit down. 
[6] Mr. Berry: I will sit in just a moment, then, if I may. 

I first wanted to give vou some maps here that would 
enable you to follow the thing, see the physical layout. 

In New Orleans, we are further inclined to judge direc- 
tions by the compass, in relationship to the river and the 
lake, so that in our application we refer to ‘‘East Jeffer- 
son,’’ ‘‘Bast Jefferson west of New Orleans.’’ 
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The heavy blue line on these maps shows the Parish 
line and the application relates to this unit here (indicat- 
ing map) in green, the green star. This unit here (indicat- 
ing on map). And it is ‘‘East Jefferson’’ only because it 
is on the east bank of the Mississippi River. 

Now, there is a portion of Jefferson Parish located on 
the other bank of that river. But at this particular time, 
we are asking for the right to serve East Jefferson. 

In order to conserve your time, I shall stick very closely 
to some written comments which I have prepared. 

The City of New Orleans as a metropolitan area has 
spread in recent vears beyond the boundaries of the Parish 
of Orleans. 

The ‘‘parish’’ in our state is equivalent to a county. 

Under present laws in our state, the Whitney is not per- 
mitted to establish branches outside the Parish of Orleans. 

There is a rapidly growing industral area in [7] adjoin- 
ing Jefferson Parish up river from Orleans, in the area 
of that green star. 

There are one or two other items that should be pointed 
out. There is a causeway across the Lake Pontchartrain, 
that ties into this (indicating on map)—comes down through 
here—provides a through traffic from across the lake down 
to that point. That is the reason for the concentration in 
this immediate area. 

The causeway is here (indicating on map). 

The industrial development. in the form of large plants, 
more or less extends up river on both sides to Baton Rouge, 
about 80 miles. Industry is becoming more conscious of 
fresh water as a valuable natural resource which is be- 
coming scarce in older industrial areas, such as in Texas 
and in the Birmingham, Alabama, area—around Birming- 
ham. 

There is, therefore, good reason to look forward to con- 
tinued industrial growth along the river with a concentra- 
tion of smaller industries in Jefferson Parish. 

New Orleans is located on low land, all of which requires 
levees and drainage before it can be used for industrial 
and residential purposes. This makes the land values high 
and tends to concentrate population. At present, most of 
the open land available for housing development is be- 
tween Lake Pontchartrain and the Mississippi River in 
Jefferson Parish, the area I pointed out to you. That area 
residentially has been [8] growing rapidly. 


Qi 
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The management of the Whitney National Bank has been 
studying and weighing alternative methods of entering Jef- 
ferson Parish to serve our present customers who have 
moved their plants there, or who have gone there to live 
and to participate in the further growth of that area. 

The feasible alternatives are either an affiliate bank owned 
by a few large stockholders of the Whitney—stockholders 
whose holdings .in the original bank are so large they can- 
not afford to part with the holdings in the small one—or 
the establishment of a holding company which would own 
all of the stock of the present Whitney National Bank and 
own, likewise, a!l of the stock of the Whitney National Bank 
in Jefferson Parish. 

When I refer to ‘‘all,’’ I mean all except the directors’ 
qualifying shares. I mean that will apply all the way 
through. 

This has been a problem demanding action by Whitney 
management since the Comptroller of the Curreney in 1955 
allowed our largest competitor in New Orleans to operate 
in Jefferson Parish by chartering the National Bank of 
Commerce in Jefferson Parish, an affiliate of the National 
Bank of Commerce in New Orleans. 

The officers of the Whitney National Bank determined 
in 1960 that the holding company was the proper solution, 
[9] provided we could put the ownership of the present 
Whitney National Bank of New Orleans stock into such a 
company and, by the use of Whitney assets, establish a bank 
in Jefferson Parish, which would likewise be fully owned 
by the holdng company. 

The Comptroller of the Currency has concurred in a pro- 
gram which has the effect of putting the ownership of the 
present Whitney National Bank stock into the Whitney 
Holding Corporation, through this Crescent City National 
Bank that was mentioned, and to the establishment of the 
Whitney National Bank in Jefferson Parish with funds 
from the present Whitney National Bank, the stock of 
which would be also owned by the holding company. 

The Comptroller’s action, however, is subject to the ap- 
proval of this Board of the application of the Whitney 
Holding Corporation to establish the wholly owned Jeffer- 
son Parish subsidiary. 

This subject was first discussed with the legal staff of 
the Federal Reserve Board in the fall of 1960. Your staff 
called my attention to something which I should have under- 
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stood if I had been more familiar with the Holding Com- 
pany Act; they called my attention to the fact that by com- 
pleting the first part of the program—in other words, the 
stock of the Whitney National Bank of New Orleans would 
be wholly owned by the Whitney Holding Corporation— 
we would not need come to this Board at that stage since 
the holding corporation would then own [10] only one bank 
and would not be a holding company under the Holding 
Company Act. 

If we had done it that way, we would clearly now be 
asking you only for permission to become a holding com- 
pany by establishing a new bank in Jefferson Parish and 
by acquiring all of its stock. 

Because the Comptroller did not want to take the first 
step—ownership of the Whitney National Bank stock by 
the Whitney Holding Corporation—unless we simultane- 
ously went forward with the second step, we are here be- 
fore you today with our application in this form. 

The Comptroller has already concurred in the acts re- 
quired to consummate the first step and granted prelimi- 
nary approval of an application for charter for the Whitney 
National Bank in Jefferson Parish. He has made the normal 
investigation by his examiners in the field, along with ex- 
aminers in your office and the FDIC. 

We understand that he has advised you that these char- 
ters will be issued if and when the Federal Reserve Board 
approves this application for a holding company, which 
will own the stock of the present Whitney National Bank 
of New Orleans and the stock of Whitney National Bank 
of Jefferson Parish. 

On the recommendation of the Comptroller, we procecded 

with our stockholders’ meeting submitting to stockholders 
our entire program and the reasons for it. 
[11] On November 29th, last year, our stockholders met. 
We had 105,824 shares out of 112,000 outstanding repre- 
sented at the meeting; 93,645 shares voted in favor of the 
program and 12,145 shares voted against it. I take it this 
represents overwhelming approval by our stockholders. 

Now then, this general statement of a physical layout at 
home and of our program, which Chairman Martin very 
well summarized in stating the purpose of this meeting, 
provides the general background against which I would 
like to discuss the five items under the Holding Company 
Act as a basis for action on the application. 
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Mr. Monroe is handing you a copy of our annual report 
as of the year end and I would like for you to turn to the 
statement which is in the middle of it. He will also give 
you a set of figures which cover the operation of the Whit- 
ney National Bank from 1936 to June 30th. I left the last 
one June 30th simply because they conform to the applica- 
tion which was filed early in July. 

The last line on that is not a year-end figure; it is a mid- 
year figure therefor. 

I give you these because to me these figures are the best 
answer which I could make to factors (1), (2), and (3), 
which the Holding Company Act sets up as factors govern- 
ing the determination of application for approval. 

The form of the capital structure of the Whitney (12] 
National Bank of New Orleans—$2.8 million of capital, 
$27.2 million cf surplus, and $13,835,000 undivided profits 
—evidences conservative management over a long period of 
years. 

The figures show that there have been no mergers of 
other banks into the Whitney and the capital structure 
stated in those figures cannot be created except out of the 
accumulation of earnings. It cannot be set up ina day. 

Insofar as factors (1), (2), and (3) of the Holding Com- 
pany Act, the items to be considered are applied to the new 
unit in Jefferson Parish. The management of that unit 
will be supplied from the Whitney National Bank of New 
Orleans. That unit will have the benefit of the training 
program of the old bank and can select the personnel best 
adapted to its needs. 

As to the ‘‘prospects’’ of the old bank, which is one of 
the items in the first three categories, I am sure the Board 
is willing to assume that the old bank will continue to do at 
least as well in the future as it has in the past. 

As to the “prospects”? of the unit in Jefferson Parish, 
it should share in the same sort of growth as the affiliate 
of the National Bank of Commerce in New Orleans, our 
competitor, which has in the 6 years of its operation in 
Jefferson Parish accumulated in excess of $18 million of 
deposits. The continued growth of the industrial area and 
residential area of New Orleans into Jefferson Parish must 
mean an expanding need for banking services. 

[13] As a matter of fact, in that connection, the figures 
for the banks: there are interesting. The Merchants Sav- 
ings Bank, $13 million deposits in 1956; $17 million in 1960. 
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Merchants Trust Company in Canada, 1956, $3 million; 
1960, $6 million. National Bank of Commerce in Jefferson 
Parish. $9.4 million in 1956; $18 million in 1960, Putting 
them altogether, it is a 63 per cent increase in 5 years, which 
is I think an evidence of the srowth of the community and 
the need for expanding banking service in the area. 

As to the fourth factor— ‘the convenience, needs and 
welfare of the institution and the area concerned’’— the 
sheet of figures which you have before you showing the 
results of the Whitney National Bank of New Orleans’ op- 
eration since 1936 eivine the growth in deposits and the 
increase in Joans evidence the character of service and the 
extent to which it has served the convenience, needs, and 
welfare of the area in which it is operating, 

The Whitney National Bank of New Orleans will con- 
tinue in exactly the same form as it js now except for the 
withdrawal of $650,000 in eapital funds which will be put 
into the Jefferson Parish unit as capital for it. 

As to the criteria of the fourth factor as applied to the 
National Bank of Commerce in Jefferson Parish, our ap- 
plication filed with vou in Exhibit D contains letters from 
such concerns as: Plymouth Cordage Company, a twine 
manufacturer; [14] Charles Dennery, Incorporated, a large 
manufacturer and dealer in bakery supplies—they operate 
a plant which we have financed in the immediate area in 
Jefferson Parish, this green star on the map (indicating 
map), they operate warchouses in Dallas and Atlanta; Mr, 
O. E. Alexander, Jr., Zone Manager, Chevrolet Motor 
Division; General Motors Corporation, they have finished 
a large building in which they distribute parts, which is 
located in that immediate area: The Freiberg Mahogany 
Company, manufacturers of mahogany lumber and vencer ; 
Rausch Naval Stores Company, manufacturers, dealers, 
and exporters of turpentine, rosin, and pine tar; Great 
Atlantic and Pacifie Tea Company, which has an office and 
warehouse there; Boyce Machinery Corporation, distrib- 
utors of caterpillar equipment and operate throughout the 
state with offices right at the bridge in the neighborhood of 
the green star; Crescent Materials Service, a wholesale 
building supply dealer; Sears, Roebuck & Company, which 
has its warehouse and service operation in that immediate 
area; Max N. Tobias Bag Company, a bag manufacturer 
and also a distributor of cattle feed and chicken feed 
throughout the Central American countries and the South 
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American countries, around the Gulf and in the island. 
They use our foreign department. 

All of these concerns are customers of Whitney National 
Bank. Their letters certify to their need for Whitney ser- 
vice closer to their operations in Jefferson Parish than our 
present facilities. 

[15] We could have brought these here and others as 
witnesses as to the need and convenience of this Whitney 
National Bank in Jefferson Parish. As I read the list, 
I realize we failed to ask one of our largest customers in 
the immediate vicinity of the proposed Jefferson Parish 
hank to write a letter. His plant is immediately across 
the bridge. That concerns the Avondale Shipyards, In- 
corporated. I am going to tell you a little about that 
because I think it indicates the kind of service that will 
be needed and is needed in an area of a small industry. 

That concern, Avondale Shipyards, began doing business 
with us as a barge repair vard which had acquired the 
tracts down the levee used by the Southern Pacifie Railroad 
for loading its railroad cars onto ferries before the con- 
struction of the bridge. 

With the tools at hand and those facilities in the period 
preceding World War II, they accepted the Navy contract 
to build three large Navy tugs, each costing between $1 
million and $1.5 million. This company had $65,000 worth 
of working capital. 

We financed that particular contract because the man- 
agement was capable. We financed them throughout the 
war period without V loan guarantees or other support. 

The original owner sold the property a few years ago 
for $14.5 million. 

We are still the company’s sole banking connection. 
[16] But the affiliate of our chief competitor has two units 
in Jefferson Parish closer to this customer of ours than our 
nearest unit in New Orleans. 

The same is true of each of the companies listed in the 
letters. 

Our application file also shows that the Illinois Central 
Railroad is pressing the development of its lands for use 
by small industries. 

We feel that those industries are entitled to the choice 
ce penne, service of more than one New Orleans-hased 

ank. 

I think that is important. In other words, we have one 
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New Orleans-based bank in the area and serving the area 
and, reading the categories as they are set out in the Act, 
it seems to me that the customer is entitled to a choice, 
not being forced to go to one New Orleans-based bank in 
that Parish if he needs service that goes beyond the ability 
of the small or independent banks to serve. 

Inasmuch as the Whitney National Bank in Jefferson 
Parish is a new unit, I take it that the National Bank 
Examiner, on behalf of the Comptroller, your examining 
staff, and the FDIC examiners reported to cach of their 
agencies on the general convenience and needs of the com- 
munity. 

Since our application has been on file with you, in fact 
since I wrote the memorandum, the Comptroller has granted 
[17] to the National Bank of Commerce permission to 
open an additional unit, making five units I think on the 
east bank of the river. And the state authorities have also 
authorized a state institution, the location of which we had 
originally proposed a branch. 

T have attached to this a letter in which they are offering 
stock. They describe the possibilities of Jefferson Parish 
in glowing terms. 

The one comment that is made is that ‘‘an availability 
study, made before applying for the charter, showed that 
there was room for six more banks in Jefferson.’’ 

I don’t know how you determine it that accurately. 

“The growth of Jefferson Parish has been amazing. It 
has had the largest population increase in this area. Retail 
sales have jumped from $45 million to $206 million. 
Effective buying income has climbed from $44 million to 
$382 million. Such tremendous economic growth, in our 
opinion, leads us to believe that an aggressive bank like 
ours has an excellent future.’’ 

Those are statements from competing sources which may 
lend some weight. 

I have trouble in keeping factors (4) and (5) apart. 
They are inclined to mix. I think I can deal further with 
(4) and (5) by stating to the Board the factors which in- 
fluenced the management and directors of the Whitney 
National Bank of New Orleans to adopt the holding com- 
pany route and look to common [18] ownership of all the 
National Whitney Bank stock in New Orleans and stock 
of the Whitney National Bank in Jefferson Parish by a 
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holding company. That, of course, is subject to qualifica- 
tions and directors’ qualifying shares. 

The management felt that it was the soundest method 
of pooling the deposits of our customers and our capital 
funds for the use of our customers and the community in 
the development of the community. 

The New Orleans metropolitan area, after all, is a unit 
only broken into pieces by imaginary boundary lines that 
run through the population centers. 

The form of ownership of the Jefferson Parish unit 
which we propose will assure to all customers of that unit 
access to the large loan limits of the combined banks. They 
allow the security which arises out of the fact that the large 
bank and the small bank have identical ownership as well 
as management. 

They will be assured that notwithstanding the smaller 
capitalization of the Jefferson Parish bank, the large bank 
cannot afford to let anything happen to the smaller to the 
detriment of the depositors. 

As we see it, in an affiliate relationship, we have no way 
of knowing or no way to prevent the stock of the two 
institutions from drifting apart. It is my understanding 
that if, in the case of an affiliate, less than 50 per cent of 
its stock is owned by the stockholders of the other bank— 
in other words, [19] if the common ownership drops below 
50 per cent—supervisory authorities must require that 
there be no interlocking of officers or directors. 

That could happen in a period of stress and be embar- 
rassing to both banks. It could even be embarrassing to 
the whole banking community in my opinion. 

In an affiliate relationship with different stockholders, 
there is a constant conflict of interest as between those 
stockholders in ‘every transaction between the two banks. 
With interlocking officers and directors, every transaction 
is open to question as to which bank had the advantage in 
the transaction. 

That could be eliminated under the approach that we 
have taken. 

From a ecustomer’s point of view, he has a similar con- 
flict of interest. If he lives in the Parish, if he operates 
in the Parish, he carries his balance in the smaller bank, 
he does not fee] that he has the same right to go into the 
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larger bank to the senior officers to discuss his eredit and 
management problems. 

I think that is one of the most important services a bank 
renders aside from lending money, discussing the customer’s 
problems with him and helping him arrive at a proper 
decision, letting him convince the bank management that 
his plans are correct and are right. 

He would not feel that he had that privilege of coming 
[20] in to the larger bank’s senior officers unless there were 
that common ownership of the two banks. 

With the common ownership, he would have no hesitancy 
to come over; he would feel it is all the same general situa- 
tion. 

As to the competitive factor, monopoly factor, which 
goes into (5), inasmuch as we are starting a new unit from 
the ground up, we are not expanding in the adjoining com- 
munity and absorbing by merger or consolidation banking 
resources which already exist. 

Any expansion in the Whitney Holding Company sys- 
tem, once we are granted that authority to set up a hold- 
ing company system which comes about by reason of this 
second unit—namely, the Whitney National Bank in Jeffer- 
son Parish—will come about because industry located in 
Jefferson Parish near that bank, or residents of Jefferson 
Parish find that unit convenient and our banking service 
better than some other service which is already there. They 
will come to us voluntarily because we are offering con- 
venience, or there is a need not presently being filled, or 
even because they recognize soundness in this approach 
which is lacking in the affiliate approach. 

Now, in order to complete your records, there will be 
some additional exhibits filed with you. 

I will be glad to try to answer any questions that the 
Board has. 

Again, I apologize for taking your time on what is to 
(21] us an important matter when you are confronted with 
much larger problems, but this is an important one to us. 

Chairman Martin: This is an important matter to us 
also. 

Questions? Does the Board have any questions? 

Governor Mills: Mr. Chairman, if I might ask Mr. Berry, 
the question could carry over to the other gentlemen who 
are making statements—this is a very broad question, but 
I gather from the map and your discussion and from the 
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area for New Orleans should in fact be considered the metro- 
politan area and not necessarily the legal boundaries, or 
parish boundaries that are set by state law. 

Now, viewed in that way, and the fact that there are 
these parish boundaries, it might be construed that the 
parish boundaries are comparable to the trade barriers 
that limit the movement of commerce and that have come 
under discussion in varinus states and different situations. 

Now, if those state barriers were removed, could you 
perceive a different situation than the one that now con- 
fronts you? 

In other words, if those barriers were removed and the 
privilege of branching were permitted into those areas, 
would you feel that the attitude of the state and Federal 
banking authorities would be different than those that have 
been [22] truce in the past? 

To put it more particularly, within the limits of the City 
of New Orleans where branching is now allowed, has there 
been any disposition of the public authorities to refuse 
the applications of the banks within the city to establish 
branches for the convenience and the service of their clients 
and has there been any record that where those branches 
have been permitted and established, that the operation of 
any of them has been considered in official lights as having 
been detrimental, competitively, to any of the other banks? 

Mr. Berry: No. 

Governor Mills: Now to ask the question, one further 
point, if you extended that line of reasoning to the area 
in which you would now propose to enter through the hold- 
ing company vehicle, would you consider or would others 
consider that what is tantamount to the establishment of 
a service as compared to a bank could prove in light of 
experience detrimental to the competitive efforts of smaller 
banks? 

Mr. Berry: Taking New Orleans first in which we are 
permitted to establish branches, I know of no branch being 
refused as a matter of fact. And I know of no harm that 
ever came from starting one. 

As a matter of fact—I wouldn’t say that bankers are 
always guided by sound reasoning, but the pinch of operat- 
ing costs has a tendency to control it anyway. If you move 
into a [23] territory that won’t support a branch, it is 
simply a drain on you. 
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If branch banking were permitted in Jefferson Parish, 
I wouldn’t be here because it would be much simpler to 
have it by way of a branch. We would eliminate one ad- 
ditional bit of supervision which we will have from your 
agency if we could go directly by branch. But that is not 
possible. We see no signs of if coming about by legisla- 
tive action. And before we move—as a matter of fact, we 
waited rather long to move. As I say, our principal com- 
petitor has been in the parish since 1955 and our problem 
has been—we have been unwilling to ¢o with an affiliate 
which we couldn’t hold onto necessarily. 

It doesn’t become a part of our organization; it is just 
sort of hanging loosely. You have these conflicts of in- 
terest and it is awkward. 

The thing that makes this interesting to us is the ability 
to approach the branch phase of it. From the point of 
view of service to the community, there isn’t a shadow of 
doubt in my mind that there is the need for service. I don’t 
think it hurts anyone to have the competition. And frankly, 
I don’t think we will get business, as I said, in our units 
except insofar as we provide something that someone else 
isn’t providing that the customer wants. 

This area is growing very rapidly. At the moment it 
is the only land that is really readily available for build- 
ing. [24] It doesn’t have all the drainage advantages that 
the old City of New Orleans does. There are movements, 
there is discussion of some drainage to the east, toward 
the Gulf Coast, but that is still to come. But the real in- 
dustrial area is going to be up-river because they are 
going there because there is fresh water and the Mississippi 
River as a fresh water stream is a tremendous natural 
resource. 

A little farther up the river, there, you have some oil 
refineries. Our list of customers is incomplete—we have 
oil refineries and aluminum plants, sugar plants, sugar re- 
finery. It is a growing industrial area that will need servic- 
ing. It should have a relationship with a large bank and 
that would have to be a downtown bank. Because chances 
of developing enough facilities in an independent unit there 
are not such as to enable anyone to take care of the needs 
of one of those larger companies involved. 

Does that answer your question? 


Governor Mills: Thank you. 


Chairman Martin: Are there any other questions from 
the Board? (No response) 

If not, thank you very much. 

Mr. Berry: Delighted. 

Mr. Monroe: Excuse me, Mr. O’Connell, I would like to 
complete the record. 

Do I need to dictate into the record under your [25] pro- 
cedures what we would like to have in the record that has 
been presented or will that automatically become a part 
of the record? 

Mr. O’Connell: I would ask the Board that all the docu- 
ments that have been presented by applicant be admitted. 

Chairman Martin: No objection? (No response.) 

They will be admitted as part of the record. 

Mr. Monroe: That would also include the proceedings 
before the staif, the application? 

Mr. O’Connell: The application and the previous sub- 
mittals by you, supplemental application, are now part of 
the record and will be before the Board when it decides this 
matter. 

Mr. Monroe: Thank you very much. 

Chairman Martin: We will proceed now, then, with Mr. 
Roussel and Mr. Sehrt. 


Ora StaTEMENT OF Louis J. Rousse, AMERICAN StaTE GULF 
Natura, Gas Corporation anD Universat Dritiinc Com- 
pany, Inc. 


Mr. Roussel: May I sit down? 

Chairman Martin: Yes. 

Mr. Roussel: My name is Louis J. Roussel. 

I want to tell you that I left school in grammar school and 
if I make any grammatical errors, I will ask you to forgive 
me. You will know why. Ihave been working since I have 
been a youngster. 

Now I will present to you, the members of the Board of 
Governors, the opposition to Mr. Berry’s Holding Company 

eal. 

I am appearing in opposition to the Holding Company 
6) for the various reasons that I will list as I will pro- 
ceed. 

First, the writer and his company are substantial stock- 
holders in the Whitney National Bank. We believe that the 
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holding company plan is merely a subterfuge to eliminate 
cumulative vote. 

We believe that it is a device that they will use in order 
to gather in all of the millions of dollars of hidden assets 
that the Whitney National Bank now has into a holding 
company without cumulative vote. 

Second, I am enclosing a copy of a charter that they have 
filed to be used asa holding company charter, and I am sure 
that after you gentlemen take a look at this corporation 
that you will see what I see in it, that one man can control 
it at his will or whim, the way he sees fit. 

Third, I am enclosing a copy of a purchase of real estate 
that was made by the Whitney National Bank in Saint 
Mary Parish, Fouisiana, which is considered to be oil 
property. 

This property is located 75 to 100 miles from the City of 
New Orleans. It could not be possibly used for any bank 
puilding or any use of the Whitney National Bank, im com- 
plete violation of the national laws of the United States 
governing national banks. 

Four, on July 31st, I wrote a letter to Mr. R. M. Gidney, 
the Comptroller of the Currency. It is enclosed. It is self- 
explanatory. I informed Mr. Gidney that the Whitney 
(27] National Bank was listing the members of the Ad- 
visory Board and the directors all grouped together in such 
a manner that the public could not tell which was which. 

Mr. Berry presented you with a copy of the financial 
statement of the Whitney Bank. If you will look at it, you 
will see that it is just that way, gentlemen. 

I told Mr. Berry at that time that Mr. Taylor, at the an- 
nual meeting—Mr. Taylor had written me a letter that he 
would notify me to write them differently. I asked Mr. 
Berry that question at the annual meeting. He told me he 
didn’t think he had to do that. 

Five, on September 22, 1961, I forwarded to each stock- 
holder and the Comptroller of the Currency a brochure 
which I had prepared showing the dealings between the 
Whitney National Bank and one of its directors involving 
property on Veterans Highway and Jefferson Parish. 

It is alleged in that brochure that the property was sold 
for below its actual value, that many people had gone into 
the bank inquiring about this property and were given such 
a cold shoulder by Mr. Berry that most of them abandoned 
the idea of trying to buy. Others weren’t able to obtain any 
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information whatsoever and, gentlemen, I have names of 
these people that I have interviewed. Consequently the 
property was sold for far below its actual value. 

Mr. Berry answered that letter and brochure by stating 
[28] that the land deal was a relatively simple one. 

At the annual stockholders’ meeting on January 9th, I 
asked Mr. Berry the following question: 


“Mr. Berry, if the land deal in Jefferson Parish on 
Veterans Highway and the lot on Carrollton and Plum was, 
as you stated, a relatively simple matter, would you please 
explain to the stockholders why the lot was purchased by 
Mr. Favrot’s company, Carondelet Realty Corporation, 
who in turn sold it to Palmetto Realty Corporation and 
two of Mr. Favrot’s relatives, who in turn sold it to the 
Whitney National Bank in a deed that did not recite the 
consideration?’’ 


Mr. Berry answered at the meeting that they handled 
it as a trade in order to save $25,000 in taxes; that would 
have been paid to the Federal Government. 

If this is so, then I charge that Mr. Berry and Mr. Favrot 
as a director entered into a one-sided agreement in order 
to ‘‘fudge’’ on the Government to the tune of $25,000 that 
was justly due. 

Mr. Berry is now in front of the same Government asking 
them to help him form a holding corporation in order to 
eliminate cumulative voting. No other reason; cumulative 
vote, 

He has “‘fudged’’ on his own Government by his own ad- 
mission to the extent of $25,000. I was raised under the 
theory that if you will take a little, you will take a lot. I 
wonder if Mr. Berry has systematically ‘‘fudged”’ on larger 
[29] amounts against his Government? 

In Mr. Berry’s own letter, he states as follows, and Iam 
going to quote him, gentlemen—I am judging him by what 
he said himself and this is what Mr. Berry said: 


‘¢The lot on Carrollton Avenue was originally acquired 
at our suggestion at a price of $100,000.”’ 


He told him to go ahead and buy that lot for $100,000, 
and that he would take it as part trade in another deal, 
that he was selling him some of the bank’s property for 
$403,230.00. 
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Gentlemen, I issued a brochure on that land deal. 

The St. Bernard Voice, a paper in St. Bernard Parish, 
wrote a front-page editorial. I have the answer to that 
brochure that Mr. Berry sent out and I would like to have 
you read it. 

Six, on October 27, 1961, the writer mailed another re- 
lease which was Special Release Number 6, to the stock- 
holders of the Whitney National Bank, mailing them a copy 
of a petition that had been filed by the writer to examine the 
books of the Whitney National Bank. 

The Whitney National Bank took the position that the 
writer had only 725 shares of the capital stock of the bank 
in his name and the rest was owned by the corporation 
which I am in charge of, that I could not see the books of 
the Whitney National Bank. 

They further took the position that I was a [30] com- 
petitor because of my holdings in the National American 
Bank and under the Louisiana Corporation Act, that a 
competitor had to have 25 per cent of the stock of the bank 
in order to look at the books. 

This case is now on appeal from the lower court, that 
is in regard to our efforts to see the books of the Whitney 
National Bank. This suit was filed in order that we might 
see if there were any more dealings like the one Mr. Berry 
made with one of his directors and in order that the stock- 
holders might file a suit to recover that money. 

I would like to tell you gentlemen now if this is turned 
down, I am going to bring a suit for the stockholders of the 
Whitney National Bank to recover what I believe to be 
approximately $1,800,000 that went into that land deal. 

We have several witnesses who will testify they were 
unable to bid on the property or unable to buy, even though 
they were willing to pay more monev than was paid by the 
directors of the Whitney National Bank. 

I want you to know that I have a letter in this file from 
Mr. John Schwegman, who is a large chain operator of 
grocery stores, super markets. I have his letter under his 
own signature. 

I am also enclosing the editorial of the paper, St. Ber- 
nard Voice, that I spoke to you a moment ago about. 

Seven, I am also enclosing a complete set of all the 
[31] correspondence which was exchanged between myself 
and Mr. Berry in this proxy fight. I trust that you gentle- 
men will not allow the Whitney National Bank to form this 
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holding company because we believe that, at this time, all 
they have is a mythical corporation they are trying to put 
into a holding company. 

Eight, I believe when Congress adopted cumulative 
voting in national banks, they did so in order to protect the 
small stockholders and here comes an outfit trying to cir- 
cumvent the laws of Congress. 

This was best demonstrated by the Whitney National 
Bank on January 9, the last annual meeting of the Whitney 
National Bank, when they reduced the number of directors 
from 20 to 7 in order to prevent minority representation on 
the board of the Whitney National Bank. 

We are positive that this is the only bank in the country 
of its size that has as few as 7 directors at this time. 

We believe that when Congress said there should be not 
less than 5 nor more than 25 directors, that Congress meant 
that the minimum would be used in the formation or the 
organization of a bank but did not mean reducing the num- 
ber of directors on the board of any national bank in order 
to prevent minority representation on that board. 

To show what puppets were serving on that board, Mr. 
Berry had them accept his decision to cut that board as 
though they were all employed as regular employees of the 
Whitney [32] National Bank. 

Therefore, gentlemen, I hope you will prevent the Whit- 
ney National Bank from forming this holding company. 

Nine, at this point I respectfully request of you gentle- 
men, all of whom are well voiced in the banking practices 
existent throughout this nation, that you search your mem- 
ories and knowledge to see whether or not you can point 
to any one single interest in which the board of directors 
of any large institution has been decreased by even 1, 2, 
3, 4, or 5 directors. 

When Mr. Berry moves, he goes all the way. He re- 
duced the board of this bank 65 per cent by the stroke of 
his pen, in one single instance, on one single day. 

Gentlemen, there has to be a reason and I submit that in 
this instance, both are ulterior in nature. 

Ten, Jackson, Payne, and Webster released a statement 
that they were unable to obtain information from the Whit- 
ney National Bank. The information they were seeking 
from the bank was the income from oil and gas properties. 
And, gentlemen, I examined their application. In no place 
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do they show what they received from oil and gas, or what 
they received from the rental of real estate. 

As you know, several of the banks in New Orleans closed 
during the banking holiday because they were heavily 
loaded with real estate. All of these banks have paid the 
depositors their [33] money back, plus the interest, and the 
stockholders have been paid a lot of money. 

The Whitney National Bank had a lot of these properties. 
Have they paid anything?’ They had maintained that $4 
dividend until I got on them—and then what happened? 
They raised it to $12, and they said I had nothing to do with 
it. 

Gentlemen—but I want to tell you what they did raise, 
they raised Mr. Berry’s salary. He couldn’t get along on 
what he was getting when he originally started. He had to 
get additional money. But the stockholders had to sit there 
and wait. 

Now, I heard him talk about an aggressive bank. I have 
some figures here, gentlemen. 

I am not going to use the National Bank of Commerce 
because they started another bank in Jefferson Parish. I 
am going to use the High Bunyun National Bank in New 
Orleans. 

In 1951, they were a $155.1 million bank; in 1960, $170 
million, an inerease of over 38 per cent. 

First National Bank of Atlanta, in 1951, $341 million; 
1960, $448.4 million, an increase of 30 per cent. 

First National Bank of Dallas, 1951, $508 million; 1960, 
$870.9 million, an increase of 68 per cent. 

Republic National Bank of Dallas, 1951, $459 million; 
1960, $1.012 billion, over 100 per cent increase. 

And now we come to the ‘‘aggressive’’ Whitney National 
(34] Bank, 1951, #385 million; 1960, $425 million, an in- 
crease of 15 per cent. 

Now, gentlemen, I spoke to you about that charter. There 
are some things in here I want to tell you about. 

I do not believe that you gentlemen will recommend or 
will let them adopt this charter for a holding company, be- 
cause I know that with these provisions in the charter, that 
you yourself wouldn’t buy any stock in it. And I have 
enough faith in you gentlemen that you wouldn’t let some- 
one form a corporation that would hurt other people. 


I want to read it to you if I may. 
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This is Article VIII: 


‘All powers of the corporation shall be vested in a 
Board of Directors composed of not less than three nor 
more than twenty-five, the precise number of said Directors 
within said limit to be fixed by the Directors.’’ 


In other words, to be fixed by themselves. 
Now, gentlemen, here is a lulu: 


‘“‘Directors of the corporation need not be stockholders.’’ 


Now, for what earthly reason would a man want to serve 
on a board that is not a stockholder? Or unless he was try- 
ing to please the president of that corporation, or for a 
monetary consideration? 

Going a little further, gentlemen: 


“Any Director absent from a meeting may be [35] ‘‘rep- 
resented by any other Director or shareholder, who may 
cast the vote of the absent Director according to written 
instructions, general or special, of said absent Director.’’ 


Lo and behold, the man running this corporation can 
give him written instruction, have him sign his name, go 
up on the second floor and hold a meeting with his secretary. 

I tell you, this is ridiculous, to say the least. 

Gentlemen, it is in here, I am going to read you another 
paragraph in here that is really good. It is Article VI: 


“The authorized capital stock of this corporation is fixed 
at $1,120,000 shares of common stock, without nominal or 
par value. Every share shall be equal in all respects to 
every other share. No transfer shall be binding upon the 
corporation unless recorded upon its books. All shares 
shall be fully paid for and non-assessable.”’ 


You gentlemen know better than that, because if the 
National Bank goes under, you can assess the shares of a 
holding company. 

Now listen to this: 


“Without necessity of action by the shareholders, shares 
of stock'without par value may be issued by the corpora- 
tion, from time to time’’—without action by the share- 
holders—‘‘for such consideration as may be fixed, from 
time to time, by the Board of Directors, and any and all 
such shares.so issued, if the full fixed consideration, whether 
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cash and/or property [36] ‘‘and/or good will, for such 
shares has been paid or delivered, shall be deemed full 
paid stock and not liable to any further call or assessment, 
and the holder of such shares shall not be liable for any 
further payment thereon.”’ 


They can issue it for what they want to even though they 
are not stockholders. 

Of course, it would not affect them if they were directors 
and they wanted to issue it, it wouldn’t be hurting them; 
they wouldn’t be diluting their stock, they don’t have any. 

Now, gentlemen, believe me, if they are allowed to go 
ahead with this charter, I am very active in 10 or 15 cor- 
porations, but in the future if I organize a corporation and 
this is passed, I am going to copy this corporation charter 
in toto and I am going to advertise that it was approved by 
the law firm of Monroe and Lemann, that it was passed 
upon by 75 per cent or over 75 per cent of the stockholders 
of the Whitney Bank, and it was approved by the Board of 
Governors of the Federal Reserve System. 

Gentlemen, this is a very dangerous thing and I know that 
yon gentlemen haven’t looked at it—I know you haven’t— 
and I wish you would before you pass on it, and I know 
vou will. 

Now, gentlemen, all the rest of the exhibits, including the 
land deal that I put out in this brochure (indicating), are in 
this file. 

I want to tell you that I appreciate the opportunity of 
[37] appearing before you. I want to thank you. And if 
there is any question in my humble way I can answer, I 
will try to do it. 

Thank you very much. 

Chairman Martin: Any questions? Are there any ques- 
tions anyone would like to ask? 

Governor Robertson: I would like to ask a question. 

You have in front of you the charter of the holding com- 
pany, J take it. 

Mr. Roussel: Yes, sir. 

Governor Robertson: Is there any provision in that for 
cumulative voting? 

Mr. Roussel: No, sir. None at all. It has been abolished 
altogether, sir. 

Now, that is the idea, gentlemen. The Whitney Bank 
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has—who knows how many million dollars worth of assets. 
We have never been able to find out. 

Now, when he tells you that the bank has been earning so 
much, it is not in the application downstairs how much is 
coming from oil and gas. And I know that there is a good 
bit of money coming from oil and gas. 

But Mr. Sehrt, who is a stockholder, asked that question 
at the annual meeting and Mr. Berry told him, ‘‘Why, you 
represent the opposition. I don’t know if I want to tell you 
that. 

Gentlemen, as a stockholder, I have never been able to find 
that out and I have been trying, believe me. But I tell [38] 
you, if you leave this thing just like it is, I assure you I am 
going to find out—because I am going to find out in a court- 
house. 

Chairman Martin: Does anyone else want to ask Mr. 
Roussel a question? 

Mr. Roussel: Gentlemen, I would like to file, Mr. Chair- 
man, if I may, all of these exhibits. 

Chairman Martin: We will receive them all. 

Mr. Roussel: Thank you, sir. 

Mr. O’Connell: Mr. Chairman. 

Chairman Martin: Yes, Tom. 

Mr. O’Connell: Inasmuch as Board’s counsel or the staff 
have not seen these exhibits, may I recommend that they be 
received as you have indicated, Mr. Chairman, subject to 
the Board’s determination of the relevancy and pertinency to 
the issues involved in this hearing. 

Chairman Martin: All right, it is so ordered. 

Did vou wish to say something, Mr. Sehrt? 

Mr. Sehrt: Yes, sir, I certainly do. 

May I proceed, sir? 

Chairman Martin: Yes. 


Orat StaTeMentT oF Crem H. Senrt, Senet & Boxter 


Mr. Sehrt:; Mr. Chairman and members of the Board of 
Governors, I represent the minority, practically, that voted 
at the Whitney Bank meeting and, without the necessity 
of listing to you each and every client that I represent, 
among them is [39] Mr. Roussel. 

L have read with a great deal of interest the plan and the 
application which has been submitted by the Whitney and I 
have some comments regarding the plan, because, while it is 
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apparent that the Whitney National Bank is forming a 
holding company to evade or avoid or to dispense with 
cumulative voting, nevertheless I say that the application 
does not conform to the law and the statute. 

I hope in my humble way to be able to convince you 
that this application does not conform to the law. 

Answering Governor Mills’s question about the Parish 
of Jefferson, in our home state a parish is similar to a county 
in most states. Jefferson Parish would be part of the metro- 
politan area of New Orleans. However, it is a separate and 
distinct parish and under statutory state law, you cannot 
have a branch in a parish other than the parish in which 
that particular bank is operating. 

I don’t think that counsel for the Whitney or Mr. Berry 
would dispute the fact that he could not, as such, open a 
branch in Jefferson Parish. I must concede that he would 
have to either form an affiliate, such as the National Bank 
of Commerce has accomplished, or they would have to get 
into the Jefferson Parish area by some other manner or for- 
mation of a bank. 

My appreciation of this application, the substance of 
it, was set forth in a communication which I sent to Mr. 
Saxon, [40] the Comptroller of the Currency, under date of 
December 22, 1961, copy of which I forwarded to this Board, 
which I understand from vour counsel will be available for 
vour examination. 

Tn order to approach this thing from the standpoint of 
whether or not this application is a valid application con- 
forming to the law and whether or not it should be con- 
sidered, I must concisely state what Whitney attempts to do 
here. 

The plan provides for the Whitney National Bank to fur- 
nish $350,000 in exchange for 5600 shares of Whitney Hold- 
ing Company stock. 

The 5600 shares would be distributed to all of the share- 
holders of the Whitney National Bank in the proportion of 
1/20 of one share to each share of the Whitney National 
Bank. The Whitney Holding Company with the $350,000, 
which it receives from the Whitney National Bank, would 
use those funds for the organization of the Crescent City 
National Bank, and would receive in return 112,000 shares 
of the Crescent Bank at $2.50 par value. 

The Whitney National shareholders would surrender all 
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of their shares to Whitney Holding Company and receive in 
exchange 9/920 shares for each share he rendered. 

The net effect, finally, would be that the Whitney Na- 
tional Bank shareholders would have 10 shares of the Hold- 
ing Company stock for each share of Whitney National 
Bank stock. 

Now, that is the plan. That is the substance of the [41] 
plan and that is the net result if the plan is accomplished. 

The Whitney National Bank has presented to the Comp- 
troller a set of articles of association in which it says, ‘“We 
propose to form a bank—to wit: for the sake of conven- 
ience—called Crescent, and here are our articles of associa- 
tion.”’ 

Now bear in. mind, gentlemen, that bank has not come 
into being.’ That bank does not exist. It is merely a set of 
articles of association signed by certain directors and sub- 
mitted to the Comptroller under a form that would conform 
to the National Banking Laws, either acknowledged before 
an officer or a notary public qualified to give an oath. 

However, the Crescent Bank is not in being. The Comp- 
troller has not given it a permit. It is merely a paper 
cornoration filed with the comptroller. 

The Crescent has no stockholders. The onlv funds that 
would be available to Crescent through the holding company 
situation—which of course has not been anproved by this 
hodv, which von are here todav for—the funds are taken 
from where? The funds are taken from the Whitney Na- 
tional Bank’s treasurv to create what? To create a symbol. 
to create a set of articles of incornoration which thev sav is 
2. pronosed bank. and:they take the money out of one pocket 
and thev put it over here and they say, ‘“We propose to 
create the Crescent Bank.’’ 

Now the'Crescent Bank does not exist. It has no stock- 
holders. It has no depositors. It has no place from which 
[421 it ean do business. It cannot even do business until 
such time as the Comptroller says, ‘‘I give you a permit; 
you have a right to function.’’ 

Tt exists how? It exists bv virtue of the funds. the funds 
sunvlied to it bv Whitnev National. 

Now, the statnte nrovides—and I have examined all of 
the hearines under the Holding Companv Act and I have 
examined these committee reports, and I can find nowhere 
in these committee reports or in these hearings or in this 
statute where there is provision for the consolidation of a 
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nonexistent bank, for the consolidation of one bank with a 
bank that has never functioned, with a bank that has never 
existed for a day, with a bank that doesn’t have a single 
stockholder, with a bank that has never functioned. 

I say the purpose of this holding company statute and the 
general provisions of the law is that a consolidation must 
take place of two banks that exist in law and in fact. And I 
say, gentlemen, that Crescent does not exist in law until such 
time as the Comptroller gives them their permit, and it does 
not exist in fact because it has never functioned a day, it 
has had no place from which to function, it has had no head- 
quarters, it has no minute book, it has no stock book, it has 
no minutes of its board of directors—it is a myth. It isa 
paper corporation, a shell—which they say will come into 
being. 

Now, how do they say it comes into being? They have a 
[43] long agreement here which they call a consolidation 
agreement and which in effect accomplishes exactly what I 
set forth in brief at the outset of my discussion. 

If this plan is adopted and the shareholders have voted 
it, what happens? The charter—this piece of paper (indi- 
cating) filed with the Comptroller—becomes the charter of 
the consolidated bank and the name, Crescent, is changed to 
what? The name Crescent is changed to Whitney National 
Bank. And what is that? The name Crescent is changed 
to the Whitney National Bank, which is the exact bank 
which exists today—the Whitney National Bank. 

So I have branded this in a communication to the Comp- 
troller and I have told him verbally—and I tell you, gentle- 
men—that this is a legal maneuver, it is a scheme to evade 
the provisions of the Holding Company Act and to accom- 
plish a holding company not by the means set forth by the 
Congress of the United States. Because you begin with a 
Whitney National Bank which itself takes its own funds, 
which it doesn’t have a right to do under the banking laws, 
and puts them over here and creates Crescent, and then says 
Crescent, you merge with us and when we get through merg- 
ing or consolidating, we are what? We are the same thing 
we started out with: Whitney National Bank—with the 
same articles of association and the same charter, the same 
assets, the same directors, same president, same officers, the 
same everything. 

[44] SoIsay that this is merely a figment which has been 
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created to attempt to meet the provisions of the Holding 
Company Act. 

Now I say, further, that in the amendment of 1956—and 
I am reading from Section 1845, it says that ‘‘From and 
after May 9, 1956, it shall be unlawful for a bank to invest 
any of its funds in the capital, stock, bonds, debentures, or 
other obligations of a bank holding company of which it is a 
subsidiary or any other subsidiary of such bank holding 
company.”’ 

Now, what would Whitney National Banking if you 
gentlemen approve this application? 

If you approve this application and the Comptroller ap- 
proves this consolidation and merger, the Whitney National 
Bank will have accomplished indirectly what that statute 
prohibits them from accomplishing directly. 

They can’t invest their money in a holding company. 
And the statute so provides with the amendment of 1956. 
But they will have invested their money in a holding com- 
pany, they will have put $153,000 in a holding company to 
create a holding company. 

At the conclusion of the maneuver or the scheme, you 
will have one entity, the same entity that began. 

Now, gentlemen, that is not a merger; that is not a merger 
within the purview of the law. 

This act itself sets forth what is a merger and it [45] sets 
forth what is a consolidation. In brief, under Section 89, 
it says: ‘‘One or more national banking associations with 
the approval of the Comptroller’’—one or more national 
banking associations with the approval of the Comptroller 
—‘‘ean make a consolidation or a merger.”’ 

You can’t merge with yourself. You can’t consolidate 
with yourself. You can’t create some figment merely on 
paper so you can accomplish a merger. 

And I say to you gentlemen at the conclusion, you have 
what? You have the same Whitney National Bank—with 
what?—with the shareholders no longer owning the shares 
of the Whitney National Bank, but the shareholders owning 
10 shares of the Whitney Holding Company. And the 
Whitney Holding Company has destroyed, has written out 
with its pen the right of cumulative voting. 

The whole scheme is an evasion, of course, to write out 
the privilege of cumulative voting. 

Now assuming for the sake of discussion that the plan 
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is approved, which I say it should not be, and assuming that 
the Comptroller approves the consolidation—and I am satis- 
fied his office has tentatively approved it because your rec- 
ords should show that, and he has told us that they have 
tentatively approved it which I understand is sort of pre- 
liminary approval—assuming it is approved, what does the 
Whitney Holding Company do? It then takes what? It 
takes $650,000 of its funds and it [46] another piece of 
paper filed in the Comptroller’s office—wit: A charter for 
the Jefferson Bank—which will be its branch in Jefferson 
if you want to call it such, the branch on the west side of 
the river if it calls it such. 

It again dips into the same funds—of course, it is then a 
‘holding company.’’ It is then in being. And it then exists 
in fact as well as in law, which it does not now. 

I say it does not exist, in fact it does not exist in law as a 
holding company until you approve it, and Crescent doesn’t 
exist until it has a permit, which it doesn’t have. And I 
say you can’t merger with yourself. 

But if it is all accomplished, they dip in and create a 
Jefferson Parish bank or a Jefferson Parish bank and some 
branches in Jefferson Parish for operation with Whitney 

unds. 

I say to you gentlemen, and I have said it publicly and I 
have included it in a communication, I don’t think that this 
Board has ever approved such a legal maneuver and I don’t 
think that it is within the realm, nor was it contemplated by 
the acts of Congress that this type of legal maneuver should 
be permitted and sanctioned by this Board, to do what? To 
permit Whitney National Bank to do indirectly that which 
legally they cannot do directly. And I don’t think that you 
gentlemen should lend yourselves to permit them to do in- 
SREY that which the law directly prohibits them from 

oing. 

Isay, gentlemen, that this application, if it is [47] analyzed 
carefully and if the statute is analyzed carefully, and the 
purpose and meaning and intent of the Holding Company 
Act, that it is an invalid application and does not meet the 
requirement of the statute. 

I thank you, gentlemen. 

I will be happy to answer any question that you might like 
to ask me. 

Chairman Martin: Does anybody want to ask a question 
of Mr. Sehrt? 
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Governor Mitchell: I would like to ask a question of both 
of these gentlemen, or a couple of questions. 

If the right of cumulative voting were retained, would 
you oppose this plan or the Whitney to expand in the Jeffer- 
son Parish? 

_ Mr. Roussel: I would like to answer your question on that, 
sir. 

If you will put in that holding charter that they should 
have a sufficient amount of directors and they would have 
cumulative voting, I would be for it. Because the small 
minority stockholder would then have a chance to fight it. 
But if they remove cumulative voting—as you know, it is 
pretty hard fighting a bank of that kind. They have a guy 
selling a piece of land to their own directors and they tell 
you there is nothing wrong with that. 

I know not one of you gentlemen—and I would be [48] 
willing to bet--would say a corporation should sell some- 
thing to its own director. I know you wouldn’t do that. 

If that were' put in there, if you would make them put in 
that holding company that they would have a fair number of 
directors for the size of the corporation it is, and cumulative 
voting, I will be for it—I will be for it. 

Mr. Sehrt: Also, of course, you would not want them to 
permit a director to give his fellow director a proxy. 

Mr. Roussel: That is another thing. 

Mr. Sehrt: And you would not want a director—several 
directors—to give their proxy and the president have the 
privilege—I am not saying he will do it, but he will have the 
privilege of soliciting them and going and holding a meeting. 

I am not saying I am for what Mr. Roussel just said. 
I will not be for it because I say it does not conform to the 
law. I will have to tell you that I would have to be consistent 
and say it does not conform to the law; they can’t accom- 
plish it in this-way. 

Governor Mitchell: I have one further question. 

Chairman Martin: All right. 

Governor Mitchell: Do either of you gentlemen own or, 
say, control associations or companies that own stock in 
other banks in New Orleans metropolitan area? 

Mr. Roussel: Yes, sir, I do—not control; I don’t [49] 
have absolute control of any bank. 

Governor Mitchell: But you do own stock in other banks? 

Mr. Roussel: I own stock in four other banks, sir. 

Governor Mitchell: In the New Orleans metropolitan area? 
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Mr. Roussel: No, three in the metropolitan New Orleans 
area and one outside the metropolitan area. 

Governor Mitchell: I see. 

Mr. Sehrt: And, sir— 

Governor Mitchell: And some of these banks are in Jeffer- 
son Parish? 

Mr. Roussel: Yes, sir, one in Jefferson Parish, the Mer- 
chants Bank. 

Mr. Sehrt: In answer to you, sir, I own no stock in any 
bank in Jefferson Parish. 

I am a small stockholder in Whitney National Bank. 
I hold several hundred shares of stock in the National 
American Bank. 

I do own some stock in a bank in St. Bernard Parish which 
is the other end of the metropolitan area, not in the direc- 
tion—going down river. 

Governor Mitchell: That is all I have. 

Mr. Sehrt: I might add, because my opponents might feel 
Thave failed to add it, my firm is attorney for the [50] down- 
river bank, the Peoples Bank and Trust Company. I am 
associated with the firm, Sehrt and Boyle. I am senior 
member of that board. And we are also attorneys for the 
National American Bank. I am a director for the National 
American Bank. 

T wanted the record to be complete, sir. 

Chairman Martin: Any other questions? (No response) 

Tf not, thank you, Mr. Sehrt and Mr. Roussel. 

Mr. Sehrt: Thank you. 

Mr. Roussel: Thank you. 

Chairman Martin: Now shall we go on to Mr. Passera 
before we give Mr. Berry and Mr. Monroe a chance to rebut? 

Mr. O’Connell: Yes, sir. 

Chairman Martin: Would you like to proceed, Mr. Pas- 
sera? 

Mr. Passera: If I may, sir. 

Chairman Martin: Right. 


Orav STATEMENT oF Victor J. PassERa, Jr., PRESIDENT, THE 
NatronaL BANK OF CoMMERCE IN JEFFERSON ParisH 


Mr. Passera: If I may, I will stand. I am not going to 
take that much time. 
My name is Victor J. Passera, Jr. I have the privilege 
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of being the President of the National Bank of Commerce 
in Jefferson Parish. 

I sincerely appreciate, gentlemen and Mr. Chairman, the 
kindness of the honorable members of the Board to let me 
speak—ahd, Mr. Berry, I appreciate your courtesy. 

My appearance, gentlemen, here today—first may I [51] 
say that I, of course, feel a little bit awed in the presence 
of such distinguished gentlemen. I must confess that. 

My appearance today is motivated by my responsibilities 
to the shareholders of the National Bank of Commerce in 
Jefferson Parish, to the Directors, to the members of my 
staff; I’m also motivated by my own responsibilities to the 
office which I hold; and beyond that, in the public interest 
of the shareholders, the residents of the Jefferson Parish 
area who have interest in the other parish banks. 

Our opposition to the holding company is primarily 
two-fold: 

First, for the past two vears, 1960 and 1961, the deposits 
and the earnings of the parish banks have not been ap- 
preciably great. 

Secondly. we feel that there is perhaps a circumvention 
of Section 7 of Regulation Y. 

We feel that at this particular moment, there is no need 
for additional new banking facilities within Jefferson Parish, 
specifically the east bank. 

We also feel that such creation of new banking facilities 
would act as a deterrent on the growth of the existing banks 
as well as the earnings of the existing banks. 

I sincerely appreciate your kindness. 

Governor Balderston: Mr. Chairman, may I ask Mr. 
Passera a question? 

(52] Mr. Passera: Surely. 

Governor Balderston: In the communication on which 
vou were one of the signers, you indicated that there is, and 
I quote, ‘‘no indication of development, either industrially 
or residentially, in the areas of the proposed bank and its 
branch.”’ 

Now, that statement seems to contradict something that 
Mr. Berry told us earlier. 

Mr. Passera: At the time of the signing of that, sir, that 
was absolutely true. 

The economy of Jefferson Parish has remained at a stand- 
still and was at a standstill during the two vears that I have 
mentioned—standstill in that sense of the word. 
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Surely there was growth in the parish, but not the astound- 
ing or astronomical growth the parish had experienced, the 
east bank specifically, prior to the year 1960. 

At that time, the growth had been retarded, was retarded. 
Since that time there are, as Mr. Berry mentioned, several 
industries moving into the parish and probably will become 
existing after the first of the year. 

Does that answer your question, sir? 

Governor Balderson: Thank you. 

Commissioner Martin: Does anyone else want to ask a 
question? 

Governor King: I would like to ask one question. 

{[53] Mr. Passera: Yes, sir. 

Governor Balderston: Recognizing the fact that your own 
institution and the proposed institution would be more or 
less arms of both large and strong organizations, would you 
really think that because one necessarily would happen to 
be in first, it should more or less pre-empt the territory for 
others that were strong and felt they could more or less 
subsidize to some extent a new institution which would give 
some additional competition, certainly—certainly it would 
affect the other banks in the area. But assuming that one 


fairly large and strong institution went in, would you really 
think it was fair to deny another entry? Recognizing the 
fact that they were both more or less arms of strong banks? 

Mr. Passera: Mr. Governor, the answer to vour question 


is obviously ‘‘no,’’ sir; we have no pre-empting rights. 


Chairman Martin: Are there any other questions of Mr. 
Passera? (No response) 

Thank you, Mr. Passera. 

Mr. Passera: Thank you, sir. 

Chairman Martin: All right, we will give Mr. Monroe and 
Mr. Berry time for rebuttal. 


ResutraL STATEMENT OF Matcotm L. Monror, Monroe & 
Lemany, New Orteans, Lovisrana 


Mr. Monroe: If I may take just a moment. 

With respect to Mr. Roussel’s statements, all but the items 
with respect to the charter that he referred to are matters 
governing the internal control of the Whitney Bank, all are 
[54] matters that have been fully taken up or disclosed or 
subject to examination by the Comptroller. The Comp- 
troller’s files have full reports. They are not within the 
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desires, as I understand it, of this Board to go into the 
matters of bank administration. And the Comptroller’s 
examiners have been into every matter that has been dis- 
cussed by him. 

With respect to the charter, inasmuch as that is a matter 
that has been filed here and was filed here on September 
1st, under cover of our letter, and is already in the record, 
I would like to read from my letter momentarily, briefly, 
transmitting that to Mr. Denmark, my letter of September 
1st. I said, in transmitting the charter: 

‘¢ As I explained in previous conferences with representa- 
tives of the Federal Reserve Bank and the Comptroller’s 
office, this charter, of course, is the skeleton charter filed 
primarily for the purpose of the holding corporation’s 
name. It is contemplated that upon basic organization meet- 
ing of the board of directors of the Whitney Holding Cor- 
poration, the real parties in interest will appear. The form 
of the charter is simply taken from the standard, recom- 
mended form of Louisiana charter and contains routine 
provisions.”’ 

It is a charter I drew myself. It is taken out of the form 
book prepared in the form suggested by Mr. Charles E. 
Bunbar, who is now deceased, the leading corporation at- 
torney and professor at GLM Law School. That is where 
those provisions come from [55] that are represented to 
you as being so drastie by Mr. Roussel. 

J have also said to vour staff that if the Federal Reserve 
helieves that any particular provision should be amended in 
order to be more in conformity with the policy of the Federal 
Reserve, I am sure this can be easily carried out. 

I would sav about the same proportion of Mr. Sehrt’s 
remarks deal with matters that are under the jurisdiction 
of the Comptroller. The only matter that the Whitney 
Holding Corvoration is before this Board for is the holding 
corporation’s application to form the bank in Jefferson 
Parish. * 

As Mr. Berry has already so carefully pointed out, we 
would have proceeded with the complete reorganization of 
the Whitney into a holding company in Avoyelles Parish. 
We were advised it was completely legal by the attorneys 
of the Comptroller. But the Comptroller advised us that 
he did not want us to reorganize the bank in Avovelles 
Parish unless we were assured of going forward with the 
meat of the program, which was moving into Jefferson 
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Parish, and therefore his approval has been conditional on 
the approval of this board to go into Jefferson Parish. 
However, the questions addressing themselves to the legality 
and the wisdom of reorganizing the Whitney in Orleans have 
been passed on and have been up before the Comptroller for 
more than 6 months and have been passed on by him and are 
within his jurisdiction. 

We have handed you his approvals in the first two [56] 
exhibits we handed vou this morning showing that he has 
approved this entire program as a banking program. And 
from his point of view, he has approved the organization of 
a bank in Jefferson Parish as a desirable banking feature. 

I don’t think I have anything more to say except the mat- 
ter before you now is going into Jefferson Parish and cer- 
tainly there have been many examples of applications to you 
for holding corporations to form banks in other areas, 
Naturally they take their own assets to form it. 

We feel that one of the strengths; the large strength in 
our position is that we are forming a new bank and not 
absorbing an existing institution and thereby eliminating 
that competitor. 

I would like to finally point out that our charter for the 
Crescent City Bank is executed, is on file with the Comp- 
troller; it is a legal entity. The application to consolidate 
with the Whitney has been executed by both banks, both 
meetings, stockholder meetings, have been held and they 
have overwhelmingly approved it, and that is just ready for 
routine completion. 

I would like this record, if I may, to stay open for the 
purpose of filing the final executed copy in the record as a 
routine matter of the charter of the Crescent City Bank. 

Chairman Martin: Does anyone want to ask any ques- 
tions? 


(No response) 


(57] Thank you very much. 

Mr. Monroe: Thank you very much. 

Chairman Martin: Tom, do you want to comment at this 
juncture? 

Mr. O’Connell: Mr. Chairman, the Board has now re- 
ceived presentations by all persons who have requested the 
right to make the same and, in addition, has received Mr. 
Passera’s statement. 
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Unless there are other matters by the Board, it would 
appear appropriate you might close the proceedings. 

Chairman Martin: Do you want to make any further 
statement for the record or have you covered everything? 

Mr. O’Comnell: I believe I have covered everything that 
should be covered, Mr. Chairman. 

Chairman Martin: Would anyone else, either Mr. Sehrt 
or Mr. Roussel, like to say anything further? 

Mr. Roussel: No, thank you, sir. 

Mr. Sehrt: No. 

Chairman Martin: And you have nothing further, Mr. 
Berry? 

Mr. Berry: No, thank you. I think we have taken enough 
of your time. 

Chairman Martin: Thank you very much. 

The meeting is adjourned. 


(Whereupon, at 11:35 a.m., the oral presentation in the 
above-entitled matter was concluded.) 
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Filed June 20, 1962 
Exuisir 5 


Boarp oF GOVERNORS OF THE FepeRAL RESERVE SysTEM 
Washington 25, D. C. 


Address Official Correspondence to the Board 


May 3, 1962. 
Comptroller of the Currency, 
Treasury Department, 
Washington 25, D. C. 


Dear Sir: 


The Board of Governors has today approved the applica- 
tion of Whitney Holding Corporation, New Orleans, Loui- 
siana, for permission to become a bank holding company 
by acquiring the stock of Crescent City National Bank and 
Whitney National Bank in Jefferson Parish. 

Enclosed are the Board’s Order of this date, the accom- 


panying Statement, and the press release on this action. 
Also enclosed are a Concurring Statement of Governor 
Mitchell and a Dissenting Statement of Governor Robertson. 


Very truly yours, 
Merrirr SHERMAN, 
Secretary. 
Enclosures 
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FeperaL RESERVE 


For immediate release May 3, 1962. 


The Board of Governors of the Federal Reserve System 
today announced its approval of an application by Whitney 
Holding Corporation, New Orleans, Louisiana, for permis- 
sion to become a bank holding company by acquiring sub- 
stantially all of the stock of a bank that would continue the 
business of the existing Whitney National Bank of New 
Orleans, under that title, and substantially all of the stock 
of the Whitney National Bank in Jefferson Parish, Loui- 
giana. The Whitney National Bank in Jefferson Parish is 
a new bank to be located in a part of the New Orleans 
metropolitan area lying immediately west of that city. At- 
tached are copies of the Order and Statement of the Board, 
the Concurring Statement of Governor Mitchell, and the 
Dissenting Statement of Governor Robertson. 


Attachments 
Unirep States or AMERICA 


Berore THE Boarp oF GovERNORS OF THE FEDERAL RESERVE 
System 


Washington, D. C. 


In the Matter of the Application of: Wuurrney Hoxprxe 
Corroration for approval of its becoming a bank holding 
company by acquiring the stock of Crescent City National 
Bank, New Orleans, Louisiana, and Whitney National 
Bank in Jefferson Parish, Jefferson Parish, Louisiana. 


Orver Approvinc APPLicaTion Unpver Baxx Ho.prxe 
Company AcT 


There has come before the Board of Governors, pursuant 
to section 3(a)(1) of the Bank Holding Company Act of 
1956 (12 USC 1842) and section 922.4(a)(1) of Federal 
Reserve Regulation Y (12 CFR 222.4(a) (1)), an application 
on behalf cf Whitney Holding Corporation, New Orleans, 
Louisiana, for the Board’s prior approval of action where- 
by Whitney Holding Corporation would become a bank 
holding company by acquiring substantially all of the vot- 
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ing stock of (1) the Crescent City National Bank, New 
Orleans, Louisiana (a proposed new bank), into which would 
be consolidated the existing Whitney National Bank of New 
Orleans, under the latter title, and (2) the Whitney Na- 
tional Bank in Jefferson Parish, Jefferson Parish, Louisiana 
(a proposed new bank). A Notice of Receipt of Application 
was published in the Federal Register on July 28, 1961 (26 
Federal Register 6792), which provided an opportunity for 
submission of comments and views regarding the proposed 
acquisitions, and the time for filing such comments and 
views has expired and all comments and views filed with 
the Board have been considered by it. Pursuant to Order 
published in the Federal Register on December 23, 1961 (26 
Federal Register 12312), a public proceeding with respect 
to the application was held before the Board on January 
17, 1962 to provide a further opportunity for the expression 
of views and opinions by interested persons. 

It Is Ordered, for the reasons set forth in the Board’s 
Statement of this date, that said application be and hereby 
is granted, provided that the acquisitions approved herein 
shall not be consummated (a) sooner than seven calendar 
days after the date of this Order or (b) later than three 
months after said date, and provided further that Whitney 
National Bank in Jefferson Parish shall be opened for 
business within six months after said date. 


Dated at Washington, D. C., this 3rd day of May, 1962. 


By order of the Board of Governors. 


Voting for this action: Chairman Martin, and Governors 
Balderston, Mills, Shepardson, King, and Mitchell. 
Voting against this action: Governor Robertson. 


(Signed) Merritr SHERManN, 
Secretary. 
(Seal) 
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Boarp or GovERNoRS OF THE FEDERAL RESERVE SySTEM 


Appiication By Wuriryey Hotprxc Corporation For PER- 
Mission TO BEcoME a Bank Hoipinc Company 


SraTEMENT 


Whitney Holding Corporation, New Orleans, Louisiana 
(‘‘Applicant”), has applied to the Board of Governors, 
pursuant to section 3(a)(1) of the Bank Holding Company 
‘Act of 1956 (the ‘‘Act’’) for approval of action that would 
cause it to become a bank holding company under the Act, 
namely, its acquisition of all of the stock of Whitney 
National Bank of New Orleans (‘‘ Whitney New Orleans’’)* 
and all of the stock of Whitney National Bank in Jefferson 
Parish, Louisiana (‘‘Whitney Jefferson’’). 

Whitney New Orleans is by far the largest banking insti- 
tution in the City of New Orleans and the State of Louisiana, 
and is one of the largest banks in the South. New Orleans, 
with a population of 627,525 according to the 1960 census, 
is a major seaport and financial and industrial center. 

Whitney Jefferson is a new bank, organized by Applicant, 
and has not vet commenced operations. It is to be located 
in an area known as the East Bank of Jefferson Parish 
(‘‘East Bank’’), which adjoins the City of New Orleans 
on the west. 

Under the law of Louisiana, a bank may not establish 
branches outside of the parish in which its head office is 
situated. (A Louisiana ‘‘parish’? is comparable to a 
‘<eounty’”’ in other States.) The boundaries of Orleans 
Parish are coterminous with the boundaries of the City of 
New Orleans, and consequently banks situated in New 
Orleans (including national banks) may not establish 
branches beyond the city limits. 


*The application refers to ‘‘Crescent City National 
Bank”? rather than to ‘‘Whitney National Bank of New 
Orleans”. However, Crescent City National Bank is only 
the temporary title of a bank that will continue the business 
of the present Whitney National Bank of New Orleans under 
the latter title. For the sake of clarity, this statement refers 
to Whitney National Bank of New Orleans and disregards 
the temporary title ‘Crescent City National Bank’’. 
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Like many other large American cities, the City of New 
Orleans has become the central portion of a metropolitan 
area that extends far beyond the municipal boundaries. A 
large part of the expansion of population and business in 
New Orleans metropolitan area has taken place in Jefferson 
Parish, which adjoins the city on the west and south, as well 
as into St. Bernard Parish, which lies to the east. The West 
Bank area of Jefferson Parish is separated from most of 
New Orleans by the Mississippi River, but the East Bank 
area (in which Whitney Jefferson is to be situated) is not 
physically separated from New Orleans, but forms a con- 
tinuous and homogeneous westward extension of that city. 


Views and recommendations of the Comptroller of the 
Currency.—In accordance with the requirement of section 
3(b) of the Act, the Comptroller of the Currency was asked 
to submit his views and recommendations with respect to 
the pending application. Ina letter dated October 11, 1961, 
Comptroller of the Currency Ray M. Gidney recommended 
approval. 


Statutory factors.—Section 3(¢c) of the Act requires the 
Board to take into consideration the following five factors: 


(1) the financial history and condition of the holding 
company and banks concerned; (2) their prospects; (3) the 
character of their management; (4) the convenience, need, 
and welfare of the communities and the area concerned: 
and (5) whether or not the effect of the acquisitions would 
be to expand the size or extent of the bank holding company 
system involved beyond limits consistent with adequate and 
sound banking, the public interest, and the preservation of 
competition in the field of banking. 


Discussion :—The stated purpose of the proposed holding 
company system is to enable an organization centered about 
Whitney New Orleans to provide banking services not only 
through its existing 12 offices within the City of New 
Orleans but also through offices in the East Bank of Jeffer- 
son Parish. The holding company system will be under the 
direction of the present executive management of Whitney 
New Orleans; in fact, for present purposes the holding com- 
pany itself is simply the means by which Whitney banking 
offices may be established and operated in East Bank. Con- 
sequently, the character of the management and the pros- 
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pects of the Applicant and its two proposed subsidiary banks 
may be evaluated largely on the basis of the financial his- 
tory and condition, character of management, and prospects 
of Whitney New Orleans. 

The financial history of Whitney New Orleans has been 
satisfactory. The condition of that bank is sound and its 
management is regarded as satisfactory. Accordingly, it is 
believed that the management of Applicant and Whitney 
Jefferson will be satisfactory and the prospects of the hold- 
ing company, which depend principally upon the prospects 
of Whitney New Orleans, are favorable. 

To the extent that the prospects of Whitney Jefferson 
depend upon the quality of its management, those prospects 
also are favorable, since Whitney Jefferson will be subject 
to general policy direction by Applicant, and Applicant may 
be expected to provide competent local management for 
Whitney Jefferson. However, the prospects of Whitney 
Jefferson, as a separate banking institution, also depend, to 
a large degree, on the extent to which it can attract deposits, 
make profitable loans and investments, and otherwise con- 
duct its business safely and profitably. 

In the deeade 1950-1960, while the population of the City 
of New Orleans increased 10 per cent (from 570,000 to 628,- 
000), the population of the East Bank of Jefferson Parish 
inereased 128 per cent (from 60,000 to 137,000). Although 
there can be no assurance of the continuance of this ex- 
ceptionally rapid rate of growth, the geographical situation 
in the New Orleans area is such as to create a substantial 
likelihood of considerable further growth in East Bank. In 
addition, it is important to note that Whitney New Orleans 
presently holds deposits of individuals, partnerships, and 
corporations, emanating from East Bank, in an aggregate 
amount exceeding 30 per cent of such deposits held by all 
banks having their head offices in East Bank. It is reason- 
able to anticipate that a substantial portion of East Bank 
deposits in Whitney New Orleans will be transferred to 
Whitney Jefferson when it opens for business. Because of 
this circumstance, as well as the relationship that would 
exist between Whitney Jefferson and Whitney New Orleans, 
it is concluded that the prospects of the former, from this 
viewpoint also, are favorable, despite the increase in recent 
years in the number of banking offices situated in East Bank. 

If the proposed holding company system is created, Whit- 
ney New Orleans will continue to render, through its 12 
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offices in the city, banking services of the scope and charac- 
ter presently rendered by it. Accordingly, consummation 
of the proposal will not affect the convenience, needs, or 
welfare of the New Orleans area, as far as the future opera- 
tions of Whitney New Orleans are concerned. 

Whitney Jefferson, however, will be a new banking institu- 
tion, and therefore its establishment necessarily will affect 
the convenience, needs, and welfare of the communities and 
the area it will serve. 

The proposed head office of Whitney Jefferson will be 
situated approximately one mile from the nearest compet- 
ing banking office. Its establishment and operation, there- 
fore, will serve the convenience of residents and business 
establishments in its immediate neighborhood, and will also 
provide a readily available alternative source of banking 
services to residents and business establishments in a wider 
area, At present, only two banks serve the area within four 
road miles of the proposed head office location of Whitney 
Jefferson. Both of these are well-established institutions, 
and the entry of Whitney Jefferson, in addition to the added 
convenience, may also contribute to the welfare of the area 
by strengthening local banking competition with resulting 
improvement in the scope and quality of services rendered 
by each of the competing institutions. 

In addition to its head office, Whitney Jefferson has ap- 
plied to the Comptroller of the Currency for authority to 
establish a branch in the Airline Park Shopping Center, 
about three and one-half miles northwest of its head office; 
the latter would be located near the Mississippi River in a 
more industrialized section of East Bank. The branch ap- 
plication is pending before the Comptroller of the Currency, 
who has not, as yet, either approved or disapproved the pro- 
posed branch establishment. 

On March 1, 1962 the new Metropolitan Bank of Jefferson 
opened for business in the Airline Park Shopping Center, 
which would also be the location of the proposed branch 
of Whitney Jefferson. Any immediate contribution by such 
branch of Whitney Jefferson to the convenience, needs, and 
welfare of the area necessarily is considerably lessened by 
the fact that the area is already served by a banking insti- 
tution. In addition, there may be some question as to wheth- 
er adequate and sound banking, as well as the public in- 
terest generally, would be promoted by establishment, in 
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the Airline Park Shopping Center, of a banking office af- 
filiated with the largest bank in Louisiana, so soon after 
the opening there of a new independent bank. However, 
the unfavorable significance of this factor is somewhat les- 
sened by the rapid growth of the East Bank area, which 
suggests a greater than usual likelihood that two new bank- 
ing offices in the same area might achieve, within a rea- 
sonable time, a scale of business that would permit both 
to operate soundly and profitably. 

It is also significant that the Comptroller of the Cur- 
rency has held the branch application in abeyance since 
before the establishment of the new Metropolitan Bank of 
Jefferson. Primary responsibility for deciding whether 
establishment of the branch would be in the public interest 
lies with the Comptroller, and it seems reasonable to as- 
sume that the branch will not be authorized if its presence 
would threaten the sound and serviceable operation of the 
newly-established bank in the Shopping Center. 

Perhaps even more important than service rendered to 
new customers, from the viewpoint of convenience and wel- 
fare, is the service that Whitney Jefferson could render to 
individuals and business organizations in East Bank that 
already are customers of Whitney New Orleans. As men- 
tioned, Whitney New Orleans, through its offices in the city, 
draws a substantial amount of deposits from East Bank. 
Since Whitney New Orleans draws this business despite 
the lesser convenience, for customers in East Bank, of deal- 
ing with a banking office in New Orleans rather than one in 
East Bank itself, it may be inferred that doing business 
with Whitney offers to its customers in East Bank bene- 
fits that are sufficient, in their judgment, to outweigh the 
lesser convenience. 

Although some of Whitney New Orleans’ East Bank busi- 
ness may remain with that institution, it is almost certain 
that a substantial part will be transferred to the affiliated 
Whitney Jefferson. Whitney customers in East Bank, there- 
fore, will benefit from the convenience of doing business at 
a local office that can furnish, more conveniently than at 
present, the services that originally gained this business 
for the Whitney organization. Whatever special charac- 
teristics of Whitney service drew a considerable volume 
of East Bank business to Whitney offices in New Orleans 
will now become available not only to existing Whitney 
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customers but to others in East Bank who have not here- 
tofore found it convenient or feasible to deal with Whitney 
New Orleans. 

In this aspect, the pending proposal to establish banking 
facilities in East Bank through the holding company de- 
vice is due to the natural and legitimate desire of a bank in 
an expanding metropolitan area to furnish its services more 
conveniently to customers situated in a section that, al- 
though outside the corporate limits of Orleans Parish, is 
realistically an integral part of the metropolitan economy. 
The laws of Louisiana do not prohibit expansion of a bank. 
ing organization by this means. In the judgment of the 
Board, this phase of the proposal is a proper expression of 
the character of the American business system—in some 
respects, in fact, it is a matter of economic self-defense— 
and ought not to be frustrated unless it involves effects 
significantly detrimental to the public interest. 

Under section 3(¢)(5) of the Act, the question arises 
whether Applicant’s acquisition of the stock of Whitney 
New Orleans and Whitney Jefferson would expand the size 
or extent of the proposed holding company system beyond 
limits consistent with adequate and sound banking, the pub- 
lic interest, and the preservation of competition. Mention 
has been made of the possible effect of the establishment 
of the proposed branch of Whitney Jefferson upon adequate 
and sound banking in its immediate vicinity. Apart from 
this aspect, it appears that the proposal would add a 
sound and serviceable institution to the financial organiza- 
tions situated in East Bank. 

From the viewpoint of concentration of banking facili- 
ties, the significance of establishment of the proposed hold- 
ing company system might seem at first blush to be rela- 
tively slight. “On June 30, 1961 Whitney New Orleans 
held 39 per cent of total deposits of banks in New Orleans 
and 44 per cent of all deposits of individuals, partnerships, 
and corporations. The establishment of the holding com- 
pany system would not increase Whitney New Orleans’ pro- 
portion of the city banks’ deposits; in fact, the anticipated 
transfer of some accounts from Whitney New Orleans to 
Whitney Jefferson would slightly reduce the percentages 
held by Whitney New Orleans. Initially, the deposit busi- 
ness of Whitney Jefferson may consist largely of such ac- 
counts transferred from the affiliated city bank, and it does 
not appear probable that the predominance of Whitney 
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banks in the New Orleans metropolitan area will be imme- 
diately increased as a result of the instant proposal. 

However, the fact that a relatively high proportion of 
banking resources in the New Orleans metropolitan area 
is already concentrated in Whitney New Orleans does not 
demonstrate the propriety of an equal degree of concen- 
tration in a holding company system. It has been pointed 
out that ‘‘the Act relates to concentration of banking pow- 
er, not in the hands of banks, but in the hands of bank hold- 
ing companies.’’ Matter of First New York Corporation 
(1958) 44 Federal Reserve Bulletin 902, 913-14. 

It does not appear to the Board, however, that the degree 
of concentration of banking resources in the proposed hold- 
ing company system would be such as to jeopardize the 
vigor of banking competition either in the City of New 
Orleans or in ‘East Bank. The management and policies 
of the holding company system, it appears, would be 
equivalent to those of Whitney New Orleans. On the record 
before the Board, it appears that a comparable degree of 
concentration in that bank has not adversely affected the 
local competitive situation. In this connection, it is to be 
noted that there appears to be no trend toward increasing 
dominance of Whitney in the area; Whitney’s share of the 
total deposits of the metropolitan area diminished from 38 
per cent to 35.4 per cent between 1956 and 1961. 

Some cases presented to the Board under the Act involve 
a proposal for holding company acquisition of control of 
banks that compete with each other. These situations 
necessarily involve the elimination of some banking com- 
petition. No such problem is presented by the pending 
application. The only existing bank involved is Whitney 
New Orleans. Consummation of the plan will bring into 
existence a new banking institution, Whitney Jefferson, 
which will be an additional competitor in the banking situ- 
ation in the western sector of the New Orleans metropolitan 
area. By thus offering the banking public of that district 
one more alternative source of banking services, the pro- 
posal would tend to increase the vigor of competition. 
Apart from the possible adverse competitive effect of the 
proposed branch of Whitney Jefferson, previously men- 
tioned, there is. no reason to believe that the increased com- 
petition would be destructive rather than beneficial. 

It is especially noted that East Bank is already served 
by several offices of a bank that is affiliated with Whitney 
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New Orleans’ largest competitor. Establishment of Whit- 
ney Jefferson, therefore, will introduce into East Bank a 
new and possibly important sort of competition—that is, 
competition between local banks affiliated with large banks 
in the nearby city and consequently in a position to offer the 
special services that may be available as a result of such 
affiliation. 

Viewing the relevant facts in the light of the general pur- 
poses of the Act and the factors enumerated in section 3(¢), 
it is the judgement of the Board that the proposed acquisi- 
tions would be consistent with the statutory objectives and 
the public interest and that the application should be 
granted. 


May 3, 1962 
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ConcuERING STATEMENT OF GOVERNOR MITCHELL 


In my judgment, there are two issues of concern in this 
case. 

The first issue is whether an increase in concentration 
would come about from approving the application. Whit- 
ney presently accounts for about 35 per cent of New Or- 
leans metropolitan area deposits. Whitney’s present posi- 
tion is a fatt accompli: No matter how Whitney Holding 
Corporation divides its deposit share among the banks it 
may create, its present share will not be changed. The Whit- 
ney organization would still have 35 per cent of area de- 
posits even if it were to create and operate a score of banks. 
This is because the plan of the application does not include 
purchasing other banks but rather intends de novo facili- 
ties to be established in East Bank. Thus, approval of this 
action will not increase concentration by any meaningful 
measure whether deposits, loans, assets, or offices are used. 
Whitney has what it has. 

Will ‘‘concentration”’ increase in the future? If Whitney 
can convince increasing numbers of individual and corpo- 
rate depositors and loan applicants to bank with its new set 
of offices because it offers better services and more attrac- 
tive rates, then we might expect its share of deposits and 
loans to increase. Denying this application on grounds of 
containing an anticipated increase in ‘‘concentration”’ of 
this sort would be denying one of the very things this Board 
is directed to preserve, competition. 

The second issue is whether approval of this applica- 
tion would produce an ‘‘overbanked”’ situation in the East 
Bank of Jefferson Parish. 

The use of ‘‘overbanking”’ as a policy criterion may have 
been justified in a time when the creation of banks was im- 
perfectly regulated and deposits uninsured. The obsoles- 
cence of this concept is apparent in today’s context of 
widespread deposit insurance and regulation of entry by 
State and Federal agencies based on responsible manage- 
ment and adequate capital. To impose further restrictions 
on entry by deciding, ad hoc, that a given area may become 
“Coverbanked’’ if another competitor is admitted is to 
preserve comfortable closed markets for established in- 
stitutions. Decisions with this effect can only be hostile to 
the public interest. 


Since this Board does not possess perfect foresight, it 
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must depend on some rough and general rules of thumb 
if it is to avoid decisions harmful to the public interest. 
The fact that the ‘‘overbanked’’ community of today may 
be the ‘‘underbanked”’ community of tomorrow if the 
srowth of the community is rapid and substantial suggests 
that such rules of thumb might be formulated in terms of 
trends in population, in business expansion, and in deposits. 
Strong upward movements in these indicia would shortly 
undo any initial condition of “‘too many”’ banks. 

What can be said in terms of these rules of thumb in the 
present case? The population of Jefferson Parish has 
more than doubled since 1950. The Federal Reserve Bank 
of Atlanta reports that further residential growth in the 
area is assured. Rising business activity in the East Bank 
area reflects a growing industrial community. Reserve 
Board data on deposits of individuals, partnerships, and 
corporations show that deposits increased by more than 
300 per cent and deposits per capita in Jefferson Parish 
have increased by more than 100 per cent in the past decade, 
outstripping any other urban parish in the State. The 
average annual rate of deposit growth of First National 
Bank of Jefferson Parish, of Gretna, was 10 per cent over 
the 10-year period 1951-61. Merchants Trust and Savings 
Bank of Kenner has averaged 25 per cent and Metairie 
Savings Bank and Trust Company 12 per cent over the 
same period. National Bank of Commerce in Jefferson 
Parish has averaged 7 per cent in its six years of operation. 
Taken together, these data indicate that an ‘‘overbanked 
situation”’ could not exist for long in Jefferson Parish. 

Approval of this application will strengthen competition 
by allowing a New Orleans banking organization to operate 
through de novo facilities in the rapidly growing East 
Bank of Jefferson Parish. Rejection of the application 
would preserve sanctuary for existing Jefferson Parish 
banks or lead to indirect entry by Whitney through a de- 
vice with less competitive impact. 


May 3, 1962 
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Dissentinc STATEMENT OF GOVERNOR ROBERTSON 


Whitney National Bank of New Orleans is the largest 
banking institution of the City of New Orleans and the 
State of Louisiana. It controls in the neighborhood of 40 
per cent of the deposit and loan business of all New Orleans 
banks—more than the second and third largest banks com- 
bined. The proposal before the Board of Governors would 
place control of this bank in Whitney Holding Corporation 
and thereby would overcome the effect of the branch bank- 
ing laws of Louisiana, which prevent Whitney from estab- 
lishing any offices outside of Orleans Parish (the City of 
New Orleans). In other words, by this means the Whitney 
banking organization would escape the legal limitations 
that now permit it to have offices only within the City of 
New Orleans. 

In my judgment, one of the basic purposes of the Bank 
Holding Company Act—to prevent undue concentration of 
banking power in holding companies—would be unjustifiably 
defeated by approval of the creation of a holding company 
system to control the predominant bank of a major metro- 
politan area and additional banks within that area, wnlcss 
such approval is warranted by favorable factors that out- 
weigh this strong adverse consideration. 

No such substantial favorable factors have been estab- 
lished in this ease. It can hardly be asserted that the East 
Bank of Jefferson Parish would lack adequate banking 
facilities unless Whitney Holding Corporation is permitted 
to establish and control the proposed Whitney National 
Bank in Jefferson Parish. New banks and branches are 
being established in East Bank at a quite rapid rate, and 
the neighborhoods in which Whitney Jefferson would have 
its offices already have banking facilities conveniently 
available. { 

The establishment of additional banks and branches 
always contributes, in some measure, to the convenience 
of the banking public, and also, in many cases, to the vigor 
of banking competition. Ordinarily, therefore, establish- 
ment of additional banking facilities is beneficial from these 
viewpoints. In this case, however, banking offices affiliated 
with the largest financial institution in the area would be 
competing with small local banks, including a bank that 
opened for business only two months ago in the same shop- 
ping center in which it is proposed to locate one of the 
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offices of Whitney Jefferson. The effect of the entry of 
Whitney Jefferson at this time could be significantly detri- 
mental to this new bank and to another small bank with 
which Whitney Jefferson would directly compete. In view 
of the specific responsibilities placed upon the Board of 
Governors by section 3 of the Bank Holding Company Act, 
it is questionable whether the Board may properly dis- 
regard this possibility of destructive competition on the 
ground that, if such a danger exists, another supervisory 
authority may refuse to authorize Whitney Jefferson to 
establish the office in question. 

One other aspect of the Whitney Holding Corporation 
plan must be taken into account in view of section 3(c) 
of the Act, which requires the Board to consider the effect 
of proposed transactions on the public interest. To enable 
minority stockholder interests to have a voice in the diree- 
tion of national banks, section 5144 of the United States 
Revised Statutes, as amended by the Banking Act of 1933 
(12 U. S. Code 61), provides for cumulative voting in the 
election of directors of national banks—that is, each share- 
holder has ‘‘the right to vote the number of shares owned 
by him for as many persons as there are directors to he 
elected, or to cumulate such shares and give one candidate 
as many votes as the number of directors multiplied by the 
number of his shares shall equal, or to distribute them on 
the same principle among as many candidates as he shall 
think fit’’. 

In order to eliminate minority stockholders of Whitney 
National Bank of New Orleans and thereby to insure that 
Whitney Holding Corporation will be able to elect all mem- 
bers of the bank’s board of directors, the plan before the 
Board includes a so-called ‘‘phantom bank’? merger, which 
makes it impossible for a stockholder of the bank to retain 
his stock interest therein. The purpose of centralizing con- 
trol of the holding company and its banks in the hands of 
very few individuals—perhaps only one individual—is 
apparent from other features of the proposal. Not only 
would the privilege of cumulative voting be denied to 
minority stockholders of Whitney Holding Corporation, 
but its Articles of Incorporation provide that its board 
may consist of as few as three directors. Furthermore, 
the Articles would permit a director, absent from a meet. 
ing, to authorize another director to ‘‘cast the vote of the 
absent director, according to written instructions, general 
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or special. ...’’ The statutes of Louisiana permit the 
use of such directors’ proxies. Absent such statutory 
authorizatiog, which is unusual if not absolutely unique, 
the courts Uniformly have held that directors’ responsi- 
bilities may not lawfully be discharged by giving proxies 
in lieu of attending directors’ meetings. The basic duty 
of directors is to direet the policies of the corporation. 
To perform this duty, directors should attend meetings, 
participate in di cussion, and vote in accordance with con- 
victions arrived at after full and free interchange of ideas. 

In brief, the plan before the Board seems designed to 
minimize the participation of stockholders, and even of 
directors, in the control and management of the holding 
company and its subsidiary banks. This appears to be the 
common objective of (1) eliminating minority interests in 
subsidiary banks (where they would enjoy the cumulative 
voting privilege), (2) the absence of cumulative voting in 
the bank holding company, (3) the provision for a board 
of directors that may consist of only three members, and 
(4) the almost unprecedented provision for use of proxies 
at directors’ meetings. Taken together, these features of 
the proposal reflect an arrangement by which power to 
direct and control the holding company system, including 
its banks, could be concentrated in the hands of a single 
individual. In my judgment, such an undemocratic arrange- 
ment is particularly inappropriate in a system that is to 
consist of national banks, when it is considered that none 
of the three latter features is permissible under the National 
Bank Act and related Federal statutes. It should not re- 
ceive this Board’s stamp of approval. 

The proposal before the Board would promote bankiny 
convenience in the East Bank section of metropolitan New 
Orleans to a moderate degree. It would also, however, pro- 
vide a vehicle for enhancing the existing high degree of 
banking concentration in the area and would permit a 
centralization of banking power of major proportions in 
individual hands, to a degree that, to my knowledge. is 
without parallel in the American banking system. For 
these reasons, I conclude that the creation of the proposed 
holding company system would be contrary to the public 
interest and therefore should be denied. 


May 3, 1962 
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Derenpant’s Exutsit 6 
Wurrtyey Nationa, Bank or NEw ORLEANS 


October 27, 1961 
Keehn W. Berry 
President 


To Wurrney Nationa BaNK SHAREHOLDERS: 


REORGANIZATION ProGram 


Under date of July 17, 1961, I explained to you that we 
had been working for some time to obtain the necessary ap- 
proval of the Comptroller of the Currency and the Federal 
Reserve Board to the steps required to create a Holding 
Company into which the stock of the Whitney National Bank 
would be converted and that we then contemplated moving 
funds from the Whitney National Bank of New Orleans into 
the Holding Company for the establishment of a Whitney 
National Bank in Jefferson Parish. 

We now have the concurrence of the Comptroller of the 


Currency to the establishment of a Crescent City National 
Bank with a capital of $280,000 and a surplus of $56,000 and 
paid in undivided profits of $14,000, or a total capitalization 
of the Crescent City National Bank of $350,000. The steps 
needed to consummate the change in our capital structure 
will be as follows: 


1. We propose to put $350,000 of the capital funds of the 
Whitney National Bank in a Lousiana business corpo- 
ration under the title—‘‘ Wairney Hotpixe Corpora- 
tiox’’. The Whitney Holding Corporation will have 
an authorized capital of 1,120,000 shares of no par 
value stock. 5,600 of these shares will be issued to the 
Whitney National Bank of New Orleans for the $350,- 
000. The Bank will immediately distribute these shares 
to all of its shareholders on the basis of 1/20th of one 
share for each share of the 112,000 shares of the Whit- 
ney National Bank stock outstanding. 

. The Whitney Holding Corporation will cause the or- 
ganization of the Crescent City National Bank con- 
tributing $280,000 to eapital, $56,000 to surplus, and 
$14,000 to undivided profits, and Whitney Holding Cor- 
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poration will receive for that all of the authorized stock 
of Crescent City National Bank, being 112,000 shares 
of $2.50 par value. 

. Crescent City National Bank will enter into a con- 
solidation agreement with the Whitney National Bank 
of New Orleans. Whitney Holding Corporation will 
execute an agreement which will be a part of the con- 
solidation agreement. The consolidation agreement 
will provide for consolidation under national banking 
law as follows: 


a. All of the stock of the Crescent City National 
Bank will be retained by Whitney Holding Cor- 
poration except qualifying shares which will be 
sold to directors for cash. 

. Whitney National Bank shareholders will surren- 
der all shares which will be cancelled and they will 
receive 9-19/20 shares of Whitney Holding Cor- 
poration for each share held. These shares, to- 
gether with the dividend described in Section 1 
above, will give each present Whitney share- 
holder ten shares of Whitney Holding Corpora- 
tion stock for each share of Whitney Bank stock 
now held. 

. Allassets and liabilities of Whitney National Bank 
of New Orleans will be consolidated into the Cres- 
eent City National Bank under the Charter of 
the Crescent City National Bank and under the 
name of the Whitney National Bank of New Or- 
leans. The par value of the stock of Crescent 
City National Bank will be simultaneously in- 
ereased to $25.00 per share so that the capital 
structure of the new bank will be the same as that 
of the old. 

. Dissenting shareholders of the Whitney National 
Bank of New Orleans will be entitled to a cash pay- 
ment of the appraised value of the shares as pro- 
vided by Federal Bank Law. In accordance with 
the same law, shares of Whitney Holding Corpora- 
tion representing dissenting shareholders will be 
sold at public auction and the proceeds returned 
to the capital funds of Crescent City National 
Bank to the extent of funds used to pay the dis- 
senting shareholders, 
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. Upon appropriate notice and publication, the consolida- 
tion agreement will be submitted for approval by the 
shareholders of Whitney National Bank of New Orleans 
and shall become effective only upon the affirmative 
vote of not less than 2/3rds of the outstanding stock. 

5. Upon completion of the consolidation Whitney Hold- 
ing Corporation will own all of the stock, except di- 
rectors qualifying shares, of the Crescent City National 
Bank (to be named Whitney National Bank of New 
Orleans). The outstanding shares of Whitney Hold- 
ing Corporation will be 1,120,000 shares owned by all 
of the present Whitney Bank stockholders proportion- 
ately, except for dissenting shareholders, 

- The Crescent City National Bank (to be named Whit- 
ney National Bank of New Orleans) will provide $650,- 
000.00 to Whitney Holding Corporation with which 
Whitney Holding Corporation will cause to be created 
the Whitney National Bank in Jefferson Parish, receiv- 
ing all stock therefor, being 20,000 shares having a 
$25.00 par value. The initial capital structure will be 
$500,000 capital, $100,000 surplus, and $50,000 undi- 
vided profits. Whitney Holding Corporation will im- 


mediately sell to directors qualifying shares for cash. 

- The Whitney Holding Corporation will register under 
and operate in accordance with the Bank Holding Com- 
pany Act of 1956 and other applicable laws, under which 
it can acquire no additional banks without approval of 
the Board of Governors of the Federal Reserve. There 
are no present plans for additional acquisitions. 


Insofar as the operation in New Orleans is concerned, this 
program is simply a corporate reorganization of the present 
Whitney National Bank of New Orleans. It contemplates 
no changes in personnel, management, or directorship. It 
contemplates no changes in the facilities of the bank in New 
Orleans. It contemplates no changes in the ownership or 
proportional shareholdings. 

The basic purpose of the program is to allow the Whitney 
organization in New Orleans to commence a Holding Com- 
pany operation controlling a bank in Bast Jefferson Parish 
to protect Whitney’s competitive position in that area into 
which many of Whitney’s present customers have moved. 

This detailed outline of the main features of the consolida- 
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tion program is sent to you in accordance with the prescribed 
procedure in the regulations of the Comptroller of the Cur- 
rency. 
Sincerely, 
K. W. Berry 
Filed June 21, 1962 


Uxsirep Srares Disrricr Courr ror tue District or 
CoLtuMBIA 


Civil Action No. 1857-62 


Bank or New Orteans & Trust CoMPANY, ET AL., 
versus 


{ CoMPTROLLER OF THE CURRENCY 


Arripavit in Support or DEFENDANT 


State or Lovisiana, 
Parish of Orleans. 


Before Me, the undersigned authority, personally came 
and appeared: James J. Gy, who, being duly sworn, de- 
poses and says: 


(1) Tama resident of the City of New Orleans and Presi- 
dent of the Whitney National Bank in Jefferson Parish. 
This affidavit is made to support any pleadings in opposi- 
tion to the application of the plantiff in this proceeding and 
particularly in opposition to a request for a preliminary 
injunction. 

(2) Whitney National Bank in Jefferson Parish in good 
faith has completed all legal requirements of incorporation, 
is legally in existence, and has gone to substantial expense 
in preparing to open for business. Its directors and officers 
are qualified; its clerks and tellers have been designated 
and appointed; premises have been purchased for the loca- 
tion of the permanent bank and arrangements are being 
made for the improvement of the premises ; temporary prem- 
ises in the same location have been leased; forms, checks, 
books and stationery have been printed, as evidenced by 
exhibits attached hereto (marked Exhibit ‘‘A’’) ; the public 
has been notified that it will open for business momentarily. 


(3) The executive vice president, the remaining executive 
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officers except the President, and the entire staff of the 
Whitney National Bank in Jefferson Parish will be sepa- 
rate, apart, and distinct from the Whitney National Bank 
of New Orleans, and the Board of Directors of said bank 
is different and will operate as a separate, independent or- 
ganization. 

(4) Guaranty Bank & Trust Company of Lafayette serves 
a community separated from Jefferson Parish by the par- 
ishes (counties) of St. Charles, Lafourche, Assumption, 
and St. Mary, and in no way can be considered as serving 
the area that is served by Jefferson Parish. 

(5) Testimony taken subject to cross-examination in the 
litigation of Louis J. Roussel v. Whitney National Bank of 
New Orleans, No. 394-584 of the Civil District Court for the 
Parish of Orleans, in which judgment was rendered on 
October 26, 1961, declaring Louis J. Roussel to be a com- 
petitor of the Whitney National Bank of New Orleans 
through his interest in the National American Bank in New 
Orleans, together with testimony by Louis J. Roussel be- 
fore the Board of Governors of the Federal Reserve Sys- 
tem in the matter of the application of Whitney Holding 
Corporation on January 17, 1962, affirmatively establish 
that Louis J. Roussel has a practical working control of 
the Merchants Trust and Savings Bank of Kenner, plain- 
tiff herein, through the ownership of 40 per cent. of the out- 
standing capital stock of that bank and a practical work- 
ing control of the National American Bank of New Orleans 
through the control of approximately 37 per cent. of the 
outstanding capital stock. (See statement of condition of 
Merchants Trust and Savings Bank of Kenner attached 
hereto and marked Exhibit ‘‘B’’.) 

(6) National Bank of Commerce in New Orleans operates 
an affiliate in Jefferson Parish under substantially identi- 
cal name of National Bank of Commerce in Jefferson Par- 
ish. (See statement of condition attached hereto and 
marked Exhibit ‘‘C’’.) The National Bank of Commerce 
is represented in extremely important proceedings by 
Messrs. A. J. Waechter and George Denegre, partners in 
the firm of Jones, Walker, Waechter, Poitevent, Carrere & 
Denegre. (See Motion to Dismiss in the case of Orleans 
Parish School Board, et al, vs. Whitney National Bank of 
New Orleans, et al, U.S.D.C. E.D.La., C.A. No 10,623, copy 
of which is attached hereto and marked Exhibit ‘‘D’’.) 
Messrs. George Denegre and A. J. Waechter are both direc- 


117 


tors of the Bank of New Orleans. (See statement of con- 
dition attached hereto and marked Exhibit ‘‘E.’’ See also 
Martindale-Hubbell card, Exhibit ‘‘F’’.) 

(7) The preliminary injunction requested herein restrain- 
ing the Comptroller of the Currency from delivering a cer- 
tificate to the Whitney National Bank in Jefferson Parish 
authorizing it to commence business will cause irreparable 
injury to said bank. 

James J. GILLy 


Sworn to and subscribed before me, this 16 day of June, 
1962. 


BarrHoLtomew P. Suttivan, JR. 
Notary Public. 
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Improvomonts 


: INTERVENING Derenvant ISxuipir A 
Form C.L. No, 1 ZS : 
Revised January, 1959 
. , Standard Fore. Real Eststo Board of Now Orsloans, Inc, 


oo RnR OO kh WOW WH HY 


“Lease of Commercial Property (Giese) 


(hereinafter called Lessor) 


—— 


the frome and masonry but}ding Ing as Noo L107 Joliorsea és Kignwy Lote | 
Conteal Avemo ond Vouzan "Sizoot, dofforsen, Las 


{the obligations of all Lessees being in solido) (hereinafter called Lessee), the felewing described premises: 


Poy oh 
to4vo (32) roatk commencing 
cintyetuo 


This lease is for the term o! 
on the 2943 day ot__ o> Nineteen Hundred an 
eNO 
and ending on the__23t3_gay of S29 ___- Nineteen Hundred ana_S2styethosa 


4 act 
This lease is made for and in consideration of 2 honthly econ ental of 
Ono Tbrdrced Thirty-fivo ona C0/200 (2235000) doltnsa 


~~ 


The first payment shall be due o dyna 25th 


Wallis Je Porrin at bh21 dofforsen HASNT phe succeeding oreo) all be due on the 
Wy wWeddorsen Hous 


4 yrony?? VA 
_firot aay of each and every SoS aoe a AGS Oe wr 


Lessor may from time to time designate other places for the payinan' the rent by written notice to 
Lessee. . i 


The premises herein leased are to be used o fo! following purposes:— 


Lessee is obligated not to use the i any purpose that is unlawful or that tends to injure 
or depreciate the property. rN : 


The within leased m aN appurtenances, including the locks, keys, plumbing, and glass, 
elevator, and heating 57 eye any, and all other fixtures, are accepted by the Lessee in their present 
condition, except repairs and improvements as are written into this lease. The Lessee agrees 
to keep the: Pe order as received during the term of this lease and no repairs shall be due Lessee 
except su especially noted herein or needed to the roof or rendered necessary by fire or other 
casua re all bills for water, including water sprinkler service charge, ight, gas and other service, and 
to ui at the Lessee’s expense with all ordinances and laws, now existing or to be enacted, and at the ter- 
mination or cancellation of this lease to return the premises broom clean and free from trash, and in like good 
order as received by actual delivery of the keys to Lessor or Agent, the usual decay, wear and tear excepted, 


It there are any elevators, lifts, machinery, glass or plate glass on premises, the care, maintenance 
and repairs of same are assumed by Lessee, together with all liability or claims for damages, and 


Lessee shall maintain liability insurance to the extent of ___ and 
plate glass insurance as an additional safeguard. 


If there are any switchtracks serving the leased property, the care, maintenance, repairs and fran- 
chise charges, if any, are to be assumed bye 


Lessee assumes the maintenance of the plumbing, including fixtures, outlets and drains, and the 
protection and repair of said plumbing, etc., even when injured by freeze. 


Should Lessce be unable to obtain possession on date of beginning of lease because of delays of 
tenants, or if a building is to be constructed and workmen or contractors have not brought building 
to condition permitting occupancy, or should there be any other delay in granting possession, not 
caused by the personal fault and design of Lessor, this lease shall not be affected thereby, and Lessee 
shall not be entitled to any damages beyond the remission of rent for such term during which he is 
deprived of possession. 


“Should Lessor agree to make improvements to premises, Lessee abrees, if Lessor deems it impos- 
sible or impracticable to make improvements agreed upon before possession is given, that Lessor may 
begin the work on the improvements after Lessee is duly installed in the property, and there shall be- 
no reduction or waiver of any part of the rent because of this work. 


Lessee is obligated not to make any additions or alterations whatever to the premises without 
written permission. , All additions, alterations or improvements made by Lessee wi cy without 
consent of Lessor, no matter how attached (except movable trade fixtures), must remain the property 
of Lessor, unless otherwise stipulated herein, Lessee, however, expressly waiving all rizht to Ree 
ius therefor.’ The Lessor, at his option, may require the building to be replaced in its original condi- 


Lessor or Agent or workmen shall have the right to enter the premises at any time for the purpose 
ot making repairs necessary for the preservation of the property. 


¥ ¥ ¥ e 
‘ s 


: 7 
Rosponsibility | { Lessee assumes responsibility for the condition of the pre..ses and Lessor will not be responsible 
for Damagos for damage caused by lIcaks in the roof, by bursting of pipes by freezing or otherwise, or by any vices — 
Os or defects of the leased property, or the consequences thereof, except in the case of positive negtect 
or failure to take action toward the remedying of such defects within reasonable time after having 
received written notice from Lessce of such defects and the damage taused thereby. Should Lessee 
fail to promptly so notify Lessor, in writing of any such defects, Lessce will become responsible for 


any damage resulting to Lessor or other partics. 


Signs or Lessee is obligated not to display in, on, or above the leased premises any sign or decoration, 
4Docorations the nature of which, in the judgment of Lessor is dangerous, unsightly or detrimental to the property. 
Lessee is prohibited from painting any signs on the leased property without the written consent of 

Lessor, and Lessee is obligated to promptly remove at or before the expiration of this lease, any and 

all signs painted or placed in or upon any part of the leased premises, to Lessor's satisfaction and Lessee is 

obligated to pay the cost of said removal, plus agent’s or attorney’s fees, in event of failure to carry out 


this obligation. 


Lessor also reserves the right to keep posted on the premises signs “For Sale’ or “By Auction” 
at any time during the term of this lease and also cards “For Rent" during the 120 days preceeding 
the expiration of this lease; and Lessee must allow parties authorized by Lessor or Agent to visit the 
premises in view of buying during the term of this lease and in view of renting for 120 days prior to 
expiration, from 10 A, MM. to 5 P. M. 


In the event of the Lessee being absent from the premises, Lessor or his Agent shall be notified 
in writing where keys may be had in order that the premises may be shown to prospective tenants or 
purchasers. In case of the failure of the Lessce to comply with the foregoing conditions, or should 
Lessee not permit the posting of signs or allow prospective tenants or purchasers to inspect the property, 
as provided herein, Lessor has the option to consider this lease renewed for one year under the same 
terms and conditions, or may hold Lessee responsible for damages, and Lessor or Agent has the further 
option to enter the premises by any means, without responsibility to Lessee for any loss or damage re- 
sulting therefrom. 


Should the premises be vacated or abandoned by Lessee because of ejectment for breach hercof, 
or otherwise, or should the Lessee begin to remove personal property or goods to the prejudice of the 
Lessor’s lien, then the rent for the unexpired term, with Attorney's fees, shall at once become due and 
exigible, and Lessor, at his option, has the right to cancel the lease, or re-enter and let said premises 
for such price and on such terms as may be immediately obtainable and apply the net amount realized 
to the payment of the rent. 


At the expiration of this lease, or its termination for other causes, Lessee is obligated to immedi- 
ately surrender possession, and should Lessee fail to do so, he consents to pay any and all damages, 
but in no case less than five times the rent per day, with attorney's fees, costs, etc, Lessee also expressly 
waives any notice to vacate at the expiration or termination of this lease and all legal delays, and hereby 
confesses judgment with costs placing Lessor in possession to be executed at once. Should Lessor allow 
or permit Lessee to remain in the leased premises after the expiration or termination of this lease, this 
shall not be construed as a reconduction of this lease. Cara me aioe tae 


Lessee is obligated to put nothing in the leased premises nor to do anything which would forfeit the in- 
surance, and should any installation made or action taken by Lessee, whether authorizcd or unauthorized 
under this lease, increase the rate of insurance on the building or contents as fixed by the Louisiana Fire 
Prevention Bureau, or any similar institution, then Lessee is obligated to pay such increased rate of in- 
surance on building and all contents. Should the Lessee’s occupancy or business render the Lessor unable 
to secure proper insurance, then Lessee hereby grants to Lessor the option of cancelling this lease, Lessee 
waiving all delays, and agreeing to surrender possession at once, if notified by Lessor to do so. Lessce is 
obligated to notify Lessor or Lessor’s Agent, in writing, any time the leased premises will be unoccupied, so 
that necessary vacancy permits may be obtained from Lessor’s insurers, and failure to comply with this con- 
dition will make Lessce liable for any loss or damage sustained by Lessor. 
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Lessee is not permitted to rent or sub-let or grant use or possession of the premises to any other 
party without the written consent of the Lessor, and then only in accordance with the terms of this 
Jease. Should Lessee desire to sub-let, permission must be obtained in writing through Lessor or Agent 
and such sub-lease shall be handled by Lessor's Agent at expense of the herein Lessce. 


No auction sales, or any sales of furniture, fixtures, etc., shall be conducted on the premises without 
the written consent of the Lessor or Agent. 


Non-Paymont . Should the Lessee at any time violate any of the conditions of this lease, or discontinue the use of 
Of Ront premises for the purpose for which they are rented, or fail to pay the rent, water bill, or other expenses 

Ete. assumed under this lease, punctually at maturity, as stipulated; or upon the adjudication of Lessee in 
bankruptcy, the appointment of a receiver for Lessee, or the filing of a bankruptcy, receivership or 

respite petition by the Lessee; or upon Lessee’s suspension, failure or insolvency; and should such viola- 


tion continue for a period of __ 10 days after written notice has been given Lessee, then, 

at the option of the Lessor, the rent for the whole unexpired term of this lease shall at once become 
due and exigible; and Lessor shall have the further option to at once demand the entire rent for the 
whole term, or to immediately cancel this lease, or to proceed for past due installments only, reserving 

its right to later proceed for the remaining installments, ali without putting Lessee in default, Lessee jae 
to remain responsible for all damages or Yosses suffered by Lessor, Lessee hereby assenting thereto and Paw) 
expressly waiving the legal notices to vacate the premises. Should an Agent or Attorney be employed fon) 
to give special attention to the enforcement or protection of any claim of Lessor arising from this lease, 
Lessee shall pay, as fees and compensation to such Agent or Attorney an additional sum of ten per 
cent of the amount of such claim, the minimum fee, however, to be $25.00, or if the claim be not 

for money, then such sum as will constitute a reasonable fee, together with all costs, charges and 
expenses. 


Should Lessee at any time use the leased premises or any portion thereof for any illegal or unlawful 
_ purpose, or commit, or permit or tolerate the commission therein of any act made punishable by fine or 
imprisonment under the laws ‘ot the United States or the State of Louisiana, or-any- ordinance. of the.City........-.... 
or Parish, the remedies set forth in the preceding paragraph shall be available to lessor immediately with- 
out necessity of giving any written notice or any other notice to lessee. 


Failure to strictly and promptly enforce these conditions shall not operate as a waiver of Lessor's 
rights, Lessor expressly reserving the right to always enforce prompt payment of rent, or to cancel this 
lease, regardless of any indulgences or extensions previously granted. The receiving by Lessor, or Lessor’s 
representative of any rent in arrears, or after notice or institution of any suit for possession, or for can- 
cellation of this lease, will not be considered as a waiver of such notice of suit, or of any of the rights 
of Lessor. 


If through no It, neglect, or design of Lessee, the premi are destroyed by fire or other casu- 
alty or damaged to sucn an extent as to render them wholly unfit zor occupancy, then this lease shall be 
cancelled. If, however, the premises can be repaired within 120 days from date of fire or casualty, thea 
this lease shall not be cancelled, and Lessor shall notify Lessee within 30 days from date of fize or casu- 
alty that Lessor will repair the damage, and Lessce shall be entitled only to such a reduction or remission 
of rent as shall be just and proportionate. 


Wherever there is conflict in this lease between the printed clauses and the specially written or 
typewritten clauses of this lease, the specially written or typewritten clauses shall apply. 


All notices required to be given under the terms of this lease shall be in writing and by certificd 
mail addressed to Lessee at the herein leased premises or to Lessor at the address appearing in this lease, 
and such mailing shall constitute full proof of and compliance with the requirement of notice, regard: 
less whether addressee receives such notice or not. 


The parties to this lease understand and agree that the provisions herein shall, between them, have 
the effect of law, but in reference to matters not provided herein, this lease shall be governed by the or- 


ginances of the City o Seay Don —___________, and the laws of the State of Louisiana. 


Lessor, his heirs, successors, or assigns, agrees to pay. ij Solizen & Co 
his heirs, successors or assigns a cash commission of 5% on the gross rental of this lease up to $25,000.00 
and 4% on such amount above $25,000.00 and a similar commission on any extension or renewal, if there be 
a privilege. Also a commission of 6% on the first $100,000.00 4% on the excess on any agreement to sell or 
exchange made with or through Lessce. 


In consideration of services rendered by. Pac UCotivran & Co9—————_—__ 
in negotiating this lease, Lessor hereby agrees that in the event the herein leased property is sold or 
transferred during the term of this lease, and there be any unpaid commissions still due________. 


—Les-Felizan-t-Co,——or negotiating this lease, that Lessor will elther pay same or have the pur- 
chaser assume same. 


\ 


q 
Re 
§ 
e. 
g 
a 
$ 
; 


JIBVIIVAY AdOD 18349 


And now comes . WHO IS MADE A 


PARTY to this contract of lease and is bound with Lessee IN SOLIDO for the i i 

the obligations to be performed on the part of the Lessee, and furthermore Wave ai dene. ee 
from this obligation due to Lessor’s failure to protest for non-payment of rent or due to granting a a 
extensions. or indulgences to Lessee or any modifications of this lease, or duc to the filing of a aida; t 4 
receivership or respite petition by or against Lessee or discharge in oo of Lessee, or upon reser 


suspension, failure or insolvency, or to the appointment of a receiver ssee by any, Petent court 
This lease is made and signed in/triplicate, in the Oty o ttre Bata 
State of Louisiana, in CALE. ah, of. 19, Ls Z— 


LEO FELLMAN & CO. is hereby 
authorized to sign this lease ~~ 
as my agent. 


WHITNEY NATIONAL BANK Infbfftrsen Fe. a, 
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: ' Standard Form 
- Real Estato Board of Now Orleans, Inc. 


State Of oe ES 
ss. 


(egy Sage de 


On this____*'_ day NS | before me, the undersigned 
authority, personally came and appeared Oe 
resident of —__ ho declared and acknowledged to me that he 
executed the foregoing instrument and signed the same for the purpose and objects therein expressed, acting 


in the capacity of —___ and by order of the Board of Directors, 
SS ee 
_IN TESTIMONY WHEREOF, I have set my hand and seal in the City of___ 


State of ——_$_—_————— Deg 
My commission expires______________—. .. 


Notary Public. 


Stent OR ne 
ss. 


County of 


On this____ day of before me, the undersigned 
authority, personally came and appeared 


yesident of, who declared and acknowledged to me that he 
executed the foregoing instrument and signed the same for the purpose and objects therein expressed, acting 


in the capacity of et and by order of the Board of Dircctors, 
[| EEE 
IN TESTIMONY WHEREOF, I have set my hand and seal in the City ot __ 


State 0f__ 
My commission explires__.._._ 


Notary Public, 


/ 
For value received I/we hereby assign all my/our rights, title and interest in and to the within lease 


unto____ ss * ifs: heirs, successors or assigns, with full subrogation. 


Lessor 
Witnesses: 


— LEASE OF 
COMMERCIAL PROPERTY 


Promisos 


FOR EXCLUSIVE USE OF “REALTORS” 


Gob 


» ° ad 


FORM ATP-OS NO <A 


BGREEMENT re = = R&R Revised cng opprovee Feb. I) 
Sire -~ F, Tarndull Realtes 
“TC PURCHASE Leroi Jefzorzon Hi a ome : ee For 
OR SELL P.0.20x 23-193 darahan, La. eal Estate Boar 


For exclusive use of “Reoltors” 


: Fhone. %2 ark of New Orleans, Inc. 
Janes_P._Turybud) —_Acent iNew Crheans,—Las o—taz22,-1962—'9 


some 


ta his —offer and ogree to purcheseZy «: OES ios-efterd Located ir ci terson 

2Parish,-La.— tn —Cuburben—s.0res—“Sae iioteton, cosine ate eistonce-cl 
a o = 7 

3552£eet_t ron_corner_of scst eroontighwop ie oni Aves, and-—neasures 

1d: fA, fentstront_on ToStenson Hickiay thence 153.27 2cnt South, sheece 


&0 tans (Z°) wos ne cl rv Exe} roxas fa} C28 ko 20% lew of torditrerco? Rae neg 
“on ar aceye f sthe GOES Aiea e of fe ee 8 sth on Cet Bos oes aS 
*tcot theHivG VeStEELyY SheL2 Lte Thence north a Gistance Creis 230 68500336, ») 
7TpoLhnst ot bepeining—> together wisn Shi suiidings mit Inova tomer iatow ac) 
8.0n,--G8- per_plan—of—C-F-sastis tng tated sais a ae ee aaa 
9to_and_maée_ OR So f SIGHIV PIVE PHoTS sy {200 


108oDe 099 090} BB Brg ets) QF. oko GREE 10 borrow upon this property as security the sum of §$. 


11. by @ mortgage loan or loans at a rate of interest not to exceed___s == Ke __-% per annum, interest and principal payable on or before 


of New Orleans, Inc. 


yeors in equal (monthly) ——_____ (quarterly), —__ar-r=__.. (semi-annual) (annual) ——————_ installments. 
= 


Should purchoser, seller or agent be unabie to obtain the loan stipulated above within 7% ——days from occeptance hereof, 
this controct shall then become null and void and the agent is hereby authorized to return the purchoser’s deposit in full. Commitment 
by lender to moke loon subject to approval of title shall constitute obtaining of loon. 

Property sold subject to the following leose or leases: 


also agreed end understood that this property,jis zoned C-2 Conmer@ial 


Vendor to ) give possession of residence 7424 Cent tral_sAve.s, Qn or hefore 
AuzUsS SU, Lst. "1962. 


cuponcy 


All seweroge ond street surfacing chorges beoring ogoinst the property os of this dote to be paid Dye EO 


Real Estate Taxes and rentals (if ony) to be prorated to dote of oct of sole. 
All proper ond necessory certificates and revenue stamps to be poid by seller. Cost of survey by_Purckasgyz —— 


Act of sale at expense of purchoser to be passed before___ = UrchASsarts Notary, on or prior to 


_ duly iste iio 62 . provided thot if bona fide curative work in connection with title is required, the parties 
herewith agree to and do extend the time for possing of oct of sole by thirty days. 
Upon oeceptance of this offer, vendor and purchaser shall be bound by all its terms and conditions and purchaser becomes obligated 


. to deposit with seller's ogent immediotely—O_% of the purchase price amounting to Guin 1010 
. This deposit is to be non-interest bearing ond may be placed in any bank in Metropolitan New Orleans, without responsibility 
, on the port of the ogent in case of foilure or suspension of such bonk. 

The seller shall deliver to purchoser o merchantoble title, ond his inobility to Re SEO OK Vithin the time stipuloted herein 
sholl render this contract null ond void, reserving unto purchoser the right to fondle of the deposit from the holder thereof, 
ond reserving unto agent the right to recover commission. ‘a : . 

1 In the event the seller foils to comply with this ogree 3Gr the time specified or for any.other reason, the purchaser shall 
have the right either to demand the return of Ay de} au ‘S an equal amount to be paid as penalty by the seller; or the pur- 
chaser: may demond specific performa 

In the event the purchase Ras 
declare the deposit, ipso-focke, (iprieit 
formance. 

In the event the deposit is forfeited, the commission shall be paid out of this deposit, reserving to the seller the right to pro- 
ceed ogoinst: the purchaser for the recovery of the amount of the commission. S4z (6) per eens : 

If this offer is occepted, seller ogrees to pay the agent’s commission of. which 
commission is earned by agent when this agreement is signed by both parties and when the mortgage loan, if any, has been secured. 

Either porty hereto who fails, for ony reason whotsoever, to comply with the terms of this offer, if accepted, is obligated and 
ogrees to pay the agent’s commission ond oll fees ond costs incurred in enforcing collection and damages. 


Commission to be 4 ecuslly between *).LVorricontSases Po 


This offer remains binding and irrevocable through ESSN ae 
° ae, Ke! 
= y IT Gy, ach? 2 NOOr.e 


Submitted 
(Owner) vA 


ot 
gr yaet with this agreement within the time specified, the seller shall hove the right to 
without formality beyond tender of title to purchaser; or the seller may demond specific per- 


By. 


CLS anes et 
MAY 22 1962 


Address 
\/We accept the obove in all its terms and conditions. 


sont 
-7/ 


atta. dod Tite Aecoiag/ Tgreacfocertc 
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BEST COPY AVAILABLE 
from the original bound volume 


ix. Kennedy Gilly, 

c/o HAlling, Seal, Saunders, Lenson & “ooduard 
Whitney Loilding 

Nex Orleans, Louisiana 


LJ « : 
Dear Er. Gilly - 
The Lenk has been negotiating for the purchase of a ploce of propesty 


on Jefferson Hiphway and Contrel ivernc in Jefferson “wish in conzsc- 
tion with the operation of the whiney National Senk in dofferson Parish. 


We enclose herewith the folic:.ing - 
Copy of Summary Mo. $5%—Urdinance No. 4325 adepted November 
12, 1959 by Jefferson Pizish Council, zoning lots & 

and G as C-2 Cormoerci2i. 


Cony of Suumry to. 132: tinance Mo. £953 
1961, approving plan oF zest. pion of Leis 5 
Suburban Acres, by deSfersen Durish Council. 


Original letter f 
Mixon, dated Ausust 19, 1957, re property 4,05 


' Copy of Act of Nortarce by Catherine J. iiimon, 


Piet a 


Natioml Life Insurmce Co., duly 32, 


Release of Mortrare before Frank S. Uermann, from 
& Loan Assn., 330,000.60 dated duly 31, 1957, . 


and a plot of the property. 


We would like for the title of the property to be examined and weuld 
appreciate your handling the transaction fer us. J 


Corcéially yours, 


Jonn C. Sho,’ 
Vice President 


JCS: jes 
encls. 


RECELPT IS HEREBY- ACKNOWLEDGED OF THE ABOVE WITHIN DESCRIBED 


IAQ _° DATE fife . 
i ] . : 


. 


BEST COPY AVAILABLE 
from the original bound volume 


¢ 


WHITNEY NATIONAL BANK ~ 


IN JEFFERSON PARISH 
JEFFERSON PARISH. LA. 


Please destroy any remaining checks of this temporary supply to prevont unauthorized use 


We welcome you as a depositor of our bank and will constantly strive to 
make our relationship pleasant and mutually satisfactory. Our officers 
and staff will gladly assist: you in your banking requirements and we 
invite you to make full use of our facilities. 


JAMES GILLY, JR., President 
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WHITNEY NATIONAL BANK. 
IN JEFFERSON PARISH 


JEFFERSON PARISH, LA. 
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OFFICERS 
EDWARD C. BOYER, President and Cashier 
SAM A. WOOL, Executive Vice-President 
WILLIAM E. MILLER, JR., Assistant Cashier 
PAUL D. PAGE, Assistant Cashier 
ARCHIE R. USHER, Assistant Cashier 


DIRECTORS 

EDWARD C. BOYER FRANK C. DUPEPE * 

WM. R. MANCUSO HENRY RAZIANO 

LOUIS J. ROUSSEL EDWARD J. STOULIG 
SAM A. WOOL 
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STATEMENT OF CONDITION 


as of 


DECEMBER 31, 1961 


i 
leRCHANTS 
TRUST AND 
SAVINGS 
BANK 


MERCHANTS TRUST & SAVINGS BANK 
“Your Meighbarhood Sank 


KENNER, LOUISIANA . POST OFFICE BOX 458 
_— —— 


Member, Federal Deposit 
Insurance Corporation 


MERCHANTS TRUST & SAVINGS BANK 
STATEMENT OF CONDITION 


at the close of business 
DECEMBER 31, 1961 


RESOURCE 


Cash and Due from Banks - et = 
U. S. Government Securities sf Gos 
State and Municipal Bonds oJ jer ste! se 
Federal Reserve Bank Stock - - 

Loans and Discounts - - - 

Furniture and Fixtures, etc. - - 

Other Assets - - - - - = 


Total Resources 


LIABILITIES 


Capital Stock - - « 
Surplus - - - = a ¢ 
Undivided Profits- - -~ = 


Reserve for Taxes, etc. - - - 
Deposits - - - - - = = 


Total Liabilities 


$2,056,425.29 
602,284.00 
1,581,238.76 
12,900.00 
3,161,875.14 
164,920.13 
7,633.97 
$7,586,377.29 
t 


- $187,500.00 
- 212,500.00 


- 62,914.20 $ 462,914.20 
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Wiuiam Harry Tarzor 
Attorney at Law and Notary Public 
808 Whitney Building 
New Orleans 12 
MAgnolia 5145 
July 12, 1961 


Mr. Keehn W. Berry, President, 
Whitney National Bank of New Orleans, 
New Orleans, Louisiana. 


Dear Mr. Berry: 


On April 27, 1961 I sold to Louis J. Roussel for the ae- 
count of the Succession of J. P. Morgan, Edward C. Morgan 
and Patricia Morgan, 5,661 shares of the capital stock of 
Merchants Trust and Savings Bank, Kenner, Louisiana, for 
$261,475.38 cash. I received Cashier’s checks on the Na- 
tional American Bank of New Orleans amounting to this 
sum, in full payment therefor. 

According to the list of stockholders which I had, at that 
time there were 12,500 shares of stock outstanding. 


Very truly yours, 


Wo. H. Tarsor 
wht/me 
Watt Street Journau 


June 14, 1961 


Holder Starts Proxy Battle for Control of Whitney 
National Bank in New Orleans 


By a Wart Srreer Journat Staff Reporter 


New Orteans—A_ stockholder, dissatisfied with the 
dividend policy of Whitney National Bank, has started a 
proxy fight for control of the bank, Louisiana’s largest and 
one of the biggest in the South. 

The dissident stockholder is Louis J. Roussel, who said 
he holds 3,000 to 5,000 shares of the bank’s 112,000 shares 
outstanding. Mr. Roussel said he is a former street car con- 
ductor and oil field worker who now is an oil producer and 
real estate man. He claimed to be Whitney’s third largest 
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stockholder. The only larger holders, Mr. Roussel said, are 
a Pittsburgh woman and the pension fund of the U.S. Steel 
Corp. 

Last April Whitney National listed total assets of nearly 
$476 million. New Orleans’ next largest bank, the National 
Bank of Commerce, has assets of $257 million. 

In a letter mailed to the bank’s shareholders, Mr. Roussel 
said his main complaint is dividends, currently paid at an 
annual rate of $4.a share. ‘‘They started that rate in 1949, 
when earnings were $14.25 a share; last year earnings were 
$30.87, and they still paid $4,’’ Mr. Roussel said. 

If his fight for control succeeds, Mr. Roussel said, he will 
call for a 10-for-1 stock split and a dividend increase to an 
annual rate of $20. He said he would ask that Keehn W. 
Berry be replaced as president, but did not disclose who he 
would propose for the job. 

Mr. Roussel also said he would demand an audit to deter- 
mine what the ‘‘hidden assets’? of the bank are and insist on 
following what he claimed is ‘‘the advice of the national bank 
examiners and sell all of the hidden assets the bank now 
owns.’’ Proceeds of the sale, he said, would be divided 
among shareholders. Mr. Roussel said such hidden assets 
consist of land holdings, among other things. 

‘‘There are enough small stockholders to gain working 
control of the bank, with the help of cumulative voting, Mr. 
Roussel stated. Under cumulative voting, a stockholder can 
multiply his shares by the number of directors posts up for 
a vote, and concentrate or distribute these votes as he 
wishes. Mr. Roussel said he hopes to name at least six of 
the 17 members of the board at the annual meeting next 
January 9. 

Bank officials have made little comment on Mr. Roussel’s 
efforts, except to acknowledge they are aware of them. As 
to Mr. Roussel’s chances, board member Morgan Whitney 
says, ‘‘Anybody’s guess is as good as mine.’’ 

A broker who handles Whitney stock in over-the-counter 
trading says, ‘‘You can bet they’re worried. Both sides are 
buying all the stock they can get. Three weeks ago you 
could buy Whitney for $400 a share; now it’s $480 bid, and 
there’s none offered.”’ 

Mr. Roussel said he decided to make a move for control 
of Whitney after a disagreement over interest rates on a 
$1.5 million loan the bank made him. ‘They told me if I 
didn’t like it I could borrow my money at another bank.’? 


PSE DSremceeupsenoness Perr 
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So, he said, he sent a check to pay off the loan on a Friday 
afternoon, but was told he’d have to keep paying interest 
until Mond>y, a matter of $800. ‘‘I told them that wasn’t 
even legal and I was starting a fight for control right then,”’ 
he continued. 

“*T’m willing to invest up to $10 million buying shares and 
soliciting proxies,’’ Mr. Roussel said. Two years ago he 
waged a similar campaign against another New Orleans 
bank, the National American Bank, and was successful. 

In that campaign, he said, directors decided to work with 
him after his proxy fight intentions were announced. He 
said he owned personally 15% of National American and 
represented about 40% of the stock. Mr. Roussel stated 
that his group won seven seats on the board, including one 
currently held by himself, and won the support of eight addi- 
tional directors on the 25-man board. 


OFFICERS 
VIC J. PASSERA President 
F. M. LEGUENEC, JR. 
Vice. President and Cashier 
LOUIS H. CLAY Vice President 
HOWARD S. COX Vice President 
JOSEPH S. DELANEY Vice President 
Mgr. Metairie Office 
VICTOR J. KURZWEG, JR. Vice President 
SHELLEY SCHUSTER Vice President 
CLEBERT C. SMITH Vice President 
FRANK A. GRECO Vice President 
Mgr. Harahan Office 
NUMA J. BARROIS Assistant Vice President 
EDWARD SMIRA 
Assistant Cashier & Manager 
Veterans Highway Office 
DAVID J. VOGLER Assistant Cashier 
DANIEL B, RYAN 
Assistant Cashier & Manager 
Consumer Credit Dept. 
CLEVELAND GONZALES 
Manager Discount Dept. 


ADVISORY COMMITTEE 
HAROLD BUCHLER Attorney 
SIDNEY W. CAMPBELL President, 

S. W. Campbell & Son, Inc. 

SAM CARO President, 
Southern Tailoring Co., Inc. 

JOSEPH LUCAS President, 
Medical Arts Pharmacy, Inc. 

THURSTON B. MARTIN President, 
First National Life Ins. Co. 

GEORGE J. PECORARO Business Consultant 
ROSS WILLS Vice President, 
C. W. Vollmer and Co., Ine. 

HAROLD BE, WISE President, 
Harold’s Cafeteria 


McDONALD, BUCHLER & CARR, Attorneys 


SERVICES 


COMMERCIAL ACCOUNTS 
PERSONAL ACCOUNTS 
SAVINGS DEPARTMENT 

COMMERCIAL LOANS 
PERSONAL LOANS 
AUTOMOBILE LOANS 
REAL ESTATE MORTGAGE LOANS 
HOME IMPROVEMENT LOANS 
TRAVELERS CHEQUES 
GUARANTEED CHECKS 
SAFE DEPOSIT VAULTS 
CHRISTMAS CLUB 


HEAD OFFICE—2400 Jefferson Highway 
-METAIRIE OFFICE—2030 Metairie Road 
HARAHAN OFFICE—6318 Jefferson Hwy. 
- Veterans Hwy. Office—5300 Veterans Hwy. 
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STATEMENT OF CONDITION 
DECEMBER 31, 1960 


SE 


THE NATIONAL BANK OF COMMERCE 


DIRECTORS 


WILLIAM E. CASSIDY 
Asst. Div. Sales Manager 
Texaco, Inc. 


LOUIS H. CLAY Board Chairman, 
Southern Ford Tractor Corporation 


HOWARD S. COX Vice President 


GEORGE S. FARNSWORTH President, 
R. P. Farnsworth & Co., Inc. 


S. J. GONZALES, JR. President, 
Southern School Equipment Co., Inc. 


WILLIAM T. HESS 


Vice-President & Chief Engineer, 
Louisiana Power & Light Co. 


DR. VIRGIL T. JACKSON, JR. Dentist 


ARTHUR L. JUNG, JR. Secretary, 
Crescent Bed Co., Inc. 


VICTOR J. KURZWEG, JR. President, 
Consolidated Companies, Inc. 


F. M. LEGUENEC, JR. 
Vice President and Cashier 


Cc. C. McCKIRAHAN Retired 
JOHN A. MILLER President, 
Brown-Miller Company 

R. A. MITCHELL President, 
Louisiana Transit Co., Inc. 


ROBERT M. MONSTED President, 
Jefferson Cold Storage, Inc. 

DR. ALTON OCHSNER 
Physician and Surgeon 
JOHN OULLIBER President, 
The National Bank of Commerce 
in New Orleans 


HENRY F. OWSLEY, JR. Partner, 
Owsley Insurance Agency 


VIC J. PASSERA President 


SHELLEY SCHUSTER 
Executive Representative, 
Robert Gair Paper Products Group, 
Continental Can Co., Inc. 
CLEBERT C. SMITH 
coeeeerncmemmnomenseBxecutive Vice President 
Correspondent Banking-Credits 
The National Bank of Commerce 
in New Orleans 


IN JEFFERSON PARISH (LOUISIANA) 


STATEMENT OF CONDITION 


DECEMBER 31, 1960 


RESOURCES 


Cash on Hand and Due from Banks — nee $ 2,974,685.30 
U. S. Government Securities ——.._-.»_______-_.-________—.___ 8,546,178.98 
Obligations of U. S. Government Instrumentalities — eee 735,542.70 
Stock in Federal Reserve Bank ————— _____ 30,000.00 
Municipal Securities ——.—--—_-—-——$—____-$ —___________—_— 1,565,704.20 
Loans and Discounts —....-_-—_—_—----—-—-. = 5,342,035.63 
Bank Buildings and Leasehold Improvements ke 437,263.98 
Furniture and Fixtures... ve 165,140.35 
Accrued Interest and Other Assets ......----- -o---seseceeo---- Speer eceterceeeeecs 115,283.08 


TOTAL RESOURCES ......--—---—-——-——-—--____--___ __—._ $19, 911,834.22 


LIABILITIES 


Deposits —_.——__—__—_$—$—=$ $$$ $$ $$$ —__—— $18,124,411.21 
Discount Collected but not Earned .———————_____ 69,486.40 
Reserve for Taxes, Interest and Expenses ————————_________ 421,578.62 


TOTAL LIABILITIES ——— 18,615,476.23 
Capital Stock______ 52 Ag nee 600,000.00 
(60,000 Shares, $10.00 Par) 
Surplus eee ——— 400,000.00 
Undivided Profits 296,357.99 
Total Capital Funds ———— ———____—___—____—_ $ 1,296,357.99 


TOA een $19,911,834.22 


Member Federal Deposit Insurance Corporation 


This Bank is a Legal Affiliate of 
The National Bank of Commerce in New Orleans 


car 
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from the original bound volume 
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Exuisir D 


' Filed June 21, 1962 


Unrtep Srates District Court, Eastern District or 
Lovistana, New OrtEans Division 


Civil Action No. 10,623 


Oxteans Parish ScHoot BoarpD, ET ALs 
vs. 
Wairney National Bank, ET ALS 


Morton ro Dismiss 


The National Bank of Commerce in New Orleans, through 
undersigned counsel, moves the Court to dismiss the com- 
plaint herein on the following grounds: 


I 


That the Court is without jurisdiction for the reason 
that both the plaintiff and mover are citizens of the same 
State and the complaint discloses no other grounds upon 
which the jurisdiction of this Court may be invoked. 


II 


Alternatively, mover avers that it is, and always has 
heen, desirous of disbursing the funds on deposit with it 
and which are the subject of this proceeding, on the order 
of the persons rightfully entitled thereto. However, as will 
appear from the complaint herein, the ownership of said 
funds is in’lispute, others not parties to this suit claiming 
title thereto, so that no orders or decrees should be rendered 
herein unless and until the dispute has been resolved and 
the ownership of the funds has been determined. 

Wuerercre, mover respectfully prays that the complaint 
filed herein be dismissed. And for all general and equitable 
relief. 

A. J. Wazcuter, Jr. & Georce DENEGRE oF 

Jones, WaLKER, WarcuTER, Porrevent, Can- 

RERE & DEneEGRE, Attorneys for Movant. 
1547 National Bank of Commerce Bldg., 
New Orleans, 12, Louisiana. 
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Clerk’s Office, a true copy, June 16, 1962. 


Mure, H. Jones, Deputy Clerk, U.S. District Court, 
Eastern District of Louisiana, New Orleans, La. 


CERTIFICATE 


I hereby certify that a copy of the above and foregoing 
motion has been served on opposing counsel by placing a 
copy of same in the United States Mail, postage prepaid, 
on this 5th day of December, 1960. 


(Sgd.) A. J. Wazcurer, Jr. 


Clerk’s Office, a true copy, June 16, 1962. 
Mure, H. Jones, Deputy Clerk, U.S. District Court, 
Eastern District of Louisiana, New Orleans, La. 


’ 
“DIRECTORS 


‘ 
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LEON €. BER 

EOWARD L. CHAPOTEL 
Vice-Prandent, Kotz & Bestholl, inc. 
GEORGE DENEGRE 

Attorney 

LAURANCE EUSTIS, JR. 

Eustis & Godchova 

RALPH H. FISHMAN 

Attorney 

RUFUS W. FONTENOT 

OLIN LINN 

President, New Orleans Motor Co., lac, 


MORGAN W. McCALL 
Executive Vice-President 
lovisiono Industries, Inc. 


LAWRENCE A. MERRIGAN 
rena oo 
deLESSEPS S. MORRISON 
Mayor, City of New Orleans 
RICHARD M. NASH 


ROBERT J. PATERSON 
R. J. Paterson Insurance Agency 


AUGUST PEREZ, JR. 


August Perez & Associotes, Architects 
HAROLD T. SHALETT 

Berkshire Oil Co. 

FISHER E. SIMMONS, JR., C.LU. 


General Agent, 
Pon-Americon Life Insurance Co. 


JOSEPH B, STOREY = 
Vice-President, Southdown, Inc. 
A, J WAECHTER, JR. 
Attorney 

LOUIS H. YARRUT 


CHARLES C, ZATARAIN 
Ches. C. Zatorein & Son, Brokers 


OFFICERS=— 


MAIN OFFICE 


LAWRENCE A. MERRIGAN 


President 


JACQUES A, LIVAUDAIS 
Executive Vice-President 
OLIN LINN 

Vice-President 

RICHARD M. NASH 
Vice-President 

RALPH M, FRANCE 
Vice-President 

JOHN E. PREVOST 
Assistant Vice-President & Coshier 
STEPHEN J. LOUP, JR, 
Assistant Vice-President & Comptrolier 
LOUIS V. CARAMBAT 
Assistont Vice-President 
DONALD C. HANEY 
Assistant Vice-President 
VINCENT J. PEREZ, 1b 
Auditor 

THOMAS A, DAVENPORT 
Assistant Coshier 
KATHERINE EBRENZ 
Assistont Cashier 

ARTHUR J. PARHAM 


Assistant Cashier 


BEAUREGARD A. REOMOND 


Assistont Cashier 

ROBERT S. REHM 

Assistont Cashier 

H. KEITH SEYMOUR 

Assistant Cashier 

HENRY F. THOMPSON 
Assistant Cashier 

AUGUST J. TRAMONTE 
Assistant Cashier 

MARCUS TULLY It 

Assistant Cashier 

ANITA MAYER 

Vault Custodian 

MRS. MARGARET JOHNSON 
Manager, School Savings Deportment 


BERTHE ARTIGUES 
Administrative Secretory to the Board 
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ais, WALKER, WAECHTER, POITEVENT, CARRERE & DENEGRE (Continued): 


wo 
' ree Rosen, II, born New Orleans, Louisiana, 
«21 2), 1925; admitted to bar, 1951, Louisiana. 
aatry education, Isidore Newman School, 
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) > Beview, 1954-1956. Member: New Orleans, 
+! ata State and American Bar Associations 


+1 N. Sims, born New Orleans, Louisiana, 
t 2, 1924; admitted to bar, 19$1, Louisiana. 
«atwy education, Tulane University (B.S., 
‘eal education, Tulane University (LL.B., 
Fraternity: Phi Alpha Delta. Member: 


. 


~* leans, Louisiana State and American Bar: 


| sm utuns, 


‘ OF COUNSEL 
“Mess Rosen (1872-1957) 


ta May (1876-1961) 


a ASSOCIATES 
ae J. Schulze, born New Orleans, Louisi- 
= Tre, ‘ wise admitted = bar, ae Louisi- 
, ‘Itratatory education, Tulane University 
me Ch 1850); legal education, Tulane University 
Moa W938). Fraternity: Phi Delta Phi. Mem- 
~~ 


Ld 


© oe E 
New 


10n, 

ct: Phi Delta Phe City Ai B., 1952). 

cette . City Atto 's Office, 
~eeans, 1954-1 : 

en Ste aad ner New Orleans, 


we Orleans and Louisiana State Bar Asso-- 


Louisiana. Preparatory education, Tulane Univer- 
sity (B.B.A., 1954) ; legal education, Tulane Uni- 
versity (LL.B., 1959). Fraternity: Phi Delta Phi, 
Member, Tulane Moot Court d. Member: 
New Orleans, Louisiana State and American Bar 
Associations. 


John J. Weigel, born New Orleans, Louisiana, 
February 4, 1932; admitted to bar, 1956, Louisiana. 
Preparatory education, Louisiana State University; 
legal education, Tulane University (LL.B., 1956). 
Fraternities: Phi Delta Phi; Omicron Delta Kappa, 
Member: New Orleans, Louisiana State and Ameri- 
can Bar Associations. 


Donald L. King, born New Orleans, Louisiana, 
September 19, 1933; admitted to bar, 1956, Loui- 
siana and U. S. District Court, Eastern District of 
Louisiana. Preparatory education, Tulane Uni- 
versity (A.B., 1954) ; legal education, Tulane Uni- 
versity (LL.B. 1956). Fraternities: Phi . Beta 
Kappa; Omicron Delta Kappa; Phi Delta Phi 
Member, Board of Editors, Tulane Law Review, 
1954-1956. Member: New Orleans, Louisiana State 
and American Bar Associations. 


James Larkin Selman, II, born New Orleans, 
Louisiana, June 24, 1934; admitted to bar, 1959, 
Louisiana. . Preparatory education, University of 
Notre Dame and Tulane University (B.A., 1957) ; 
legal education, Tulane University (LL.B. 1959). 
Fraternity: Phi Delta Phi. Member: New Orleans 
and Louisiana State Bar Associations. 


Charles K. Reasonover, born New Orleans, Loui- 
siana, March 30, 1934; admitted to bar, 1960, Loui- 
siana. Preparatory education, Louisiana State 
University (B.S., 1955); legal education, Tulane 
University (LL.B., 1960). Fraternity: Phi Delta 
Phi. Member, Board of Editors, T Law Re- 
view, 1959-1960. Member: Louisiana State and 
American Bar Associations. x 

Thomas P. Walshe, Jr., born New Orleans, Loui- 
siana, February 17, 1934; admitted to bar, 1958, 
Louisiana. Preparatory education, Loyola Univer- 
sity (A.B., 1958) ; legal education, Loyola University 

LL.B., 1958). Fraternities: Delta Theta Phi; Blue 
Key;.Alpha Sigma Nu; Delta Epsilon Sigma. Na- 
tional President, Association of International Rela- 
tions Societies, 1956-1957. Member: Louisiana 
State Bar Association. 


1 

Quintin T. Hardtner, III, born se a Loui- 
siana, March 5, 1936; admitted to bar, 1961, isi- 
ana. Preparatory education, Tulane University of 
Louisiana (B.B.A., 1957); legal education, T: 
University of Louisiana (LL.B, 1961). Frater- ~ 
nity: Phi Delta Phi. Member: Louisiana State 
Bar Association. - 

Edmond C. Salassi, born New Orleans, Louisiana, 
September 5, 1933; admitted to bar, 1961, Louisiana. 


Preparatory education, Georgetown University, Tu- 
lane University of Louisiana wed Centenney Clg 
(BA. 1955); legal education, Tulaas 
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“of Louisiana (LL.B., 1961). Fraternities: Omicron 
Delta Kappa; Phi Delta Phi. Chief Justice, Tulane 


” aysten, 


Moot Court Board, 1960-1961. Member; Lanawe 


State and American Bar Associations, 


: Peni & 
2 Or. G ®. 


EDWARD A. KALINSKI 


General Civil Practice 
Probote, Corporation and 
Real Estate Law 


(Successor to Dreyfous & Kalinski) 
1609 NATIONAL BANK OF COMMERCE BUILDING 


NEW ORLEANS 12, LOUISIANA 


” Felix J. Dreyfous (1857-1946). 
George A. Dreyfous (1894-1961). 


Edward A. Kalinski, born Mobile, Ala, Feb. 14, 
1913; adm, to bar, 1941, Louisiana. Prep. educa 

tion, ‘Loyola University in’ New Orleans; legal edu. 
cation, Tulane University. Member: Louisiana 
State and American Bar Associations. 


Generel Civil Proctice, 
State ond Federal Courts. 
Corporation, Real Estote, 
Oil and Gas, eer Estate 
end Bonking Low 


ASSOCIATE 

Bruce J. Borrello, born New Orleans, lowes 
September 19, 1932; seats to bar, V4. -— 
isiana. Preparatory educa tion, Lomuse o 
University and A. and M. College (BA, < 
legal education, lane University of tna 
(LLB. 1961), Member: Lovisians Stew be - 
sociation, 


KEPPER, MOULIN & KEPPER 
515 HIBERNIA BANK BUILDING 
NEW ORLEANS 12, LOUISIANA . 


MEMBERS sie its. 


James H. Kepper, Jr., born New Orleans, Loui- 

’ OES 1912; admitted to bar, 1935, Loui- 

~ mr tory. education, Tulane University 

. teal education, Tulane University 

1935). poretersity: Kappa. 

Moaber, Boo of Editors, Tulane Law Review, 

1933-35.. Member: New Orleans and Louisiana 
State Bar Associations, 


Albert E. Moulin, born New Orleans, Louisiana, 
plore 6, 1889; admitted to bar, 1919, Louisi- 
lucation, Loyola University, New Orleans, 

La. ae 1919). Public Administrator, 1948- 
1950. Member: New Origans and Louisiana State 
Bar Associations. 
Stewart J. aoe New Orleans, Loui- 
siana, April 28, itted to bar, 1942, Loui- 


PY AVAILABLE 


ar a oo ieee 


Orleans, Léuisiana State and 
ations. 


ASSOCIATE —S 

John M. Currier, born Knoxville, Teresw® 

Sra < sy eon ae Core, aaah 
reparat a 

siana (BS. in Ch E. 1955) et in = 

any aie Louisiana (LL- te de 


General gee, er oe eo 
Bar Associations. 
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t Filed June 26, 1962 


Unrrep Srares Disrricr Courr ror THE District oF 
CoLUMBIA 


Civil Action No. 1857 - 62 
[Title omitted] 


Puarntirrs’ Opposition To Morion or Waitney National 
Bank in JEFFERSON ParisH TO [INTERVENE AS A DEFENDANT. 


Come now the plaintiffs, Bank of New Orleans & Trust 
Company and Guaranty Bank & Trust Company, and oppose 
the Motion of Whitney National Bank in Jefferson Parish to 
intervene as a defendant in these proceedings for the follow- 
ing reasons: 


1. Whitney National Bank in Jefferson Parish is not the 
real party in interest in this controversy. Applicant is 
merely the corporate alter ego of Whitney National Bank of 
New Orleans and therefore should not be permitted to prose- 
cute any action on its own behalf in this proceeding as a 
matter of rjght or permission; and said applicant cannot 
in any respect adequately represent the real interest in- 
volved, whick is that of the Whitney National Bank of New 
Orleans to open and operate a new branch or branches in 
Jefferson Parish, Louisiana, in circumvention of Section 36 
of the National Bank Act. 


Respectfully submitted, 


Epwarp L. MeErrican 
Attorney for Plaintiffs, 
425 13th St., N.W., 
Washington, 4, D.C. 
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Unirep States District Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


DEFENDANT’s REsponsE To Motion or Wuitney Nationau 
Bank IN JEFFERSON ParisH TO INTERVENE AS A DEFENDANT 


Comes now the defendant Comptroller of the Currency, 
through his undersigned counsel, and states to the Court 
that be has no objection to the granting of the motion of 
Whitney National Bank in Jefferson Parish to intervene 
as a defendant in this action. 


/s/ JoserH D. GUILFOYLE, 
Acting Assistant Attorney General. 


/s/ Doxatp B. Maccurneas, 
s/ 


Davin V. SEAMAN, 
Attorneys, Department of Justice, 
Attorneys for Defendant. 
Of Counsel: 


Davin C. AcHESOoN, 
United States Attorney 
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Stare or Louisiana, 


toe ob Orleans. 


Before nje the undersigned authority, personally came 
and appeartd: Morcan L. Wurryey, who being duly sworn 
did depose and say: That he is of full age, a resident of the 
City of New Orleans, Vice President of the Whitney Na- 
tional Bank of New Orleans and member of the Board of 
Directors of the Louisiana Bankers Association; that: 


(1) he attended a special meeting of the Board of Di- 
rectors of the Louisiana Bankers Association held at Baton 
Rouge, January 24, 1962 called to consider a so-called Uni- 
form State Bank Holding Company Bill which has been 
introduced in the Louisiana Legislature as House Bill No. 
1221 (See Exhibit A attached), the passage of which is now 
being strenuously urged by Plaintiff, Bank of New Orleans 
& Trust Co. (see telegrams of Lawrence A. Merrigan, 
President, Exhibits B and C); 

(2) at said meeting a resolution was offered by John 
Oulliber, President of National Bank of Commerce in New 
Orleans, to amend said House Bill No. 1221 by adding 
thereto a subsection 5 to Section 3 which would specifically 
prevent Whitney National Bank of Jefferson Parish, though 
completely organized, to commence business whether or 
not a certificate to commence business has been received 
from the Comptroller (see Exhibit D attached). 

(3) Said resolution proposed by Mr. Oulliber was adopted 
by a vote of four to one. Two of the members voting in 
favor of the amendment were Lawrence A. Merrigan, 
President »f plaintiff, Bank of New Orleans and Trust 
Company and Clebert C. Smith, Director of the National 
Bank of Commerce in Jefferson Parish and an Executive 
Vice President of National Bank of Commerce in New 
Orleans. 

Morcan L. WHITNEY. 


Sworn tg and subscribed before me at New Orleans, La., 
this 25 day of June, 1962. 


BarruoLtomew P. Suniivan, Jr. 
Notary Public. 
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Kxumir A 
Regular Session, 1962 H. B. No. 1221 
HOUSE. BILL. No.. 1221—. 
By Mr. Angelle (By Request) : 
AN ACT 
To define the bank holding company, to prohibit the forma- 
tion of new bank holding companies, and to control the 
future expansion of existing bank holding companies and 
of their subsidiaries. 

SECTION 1. DECLARATION OF POLICY. 

It is declared to be the policy of this State to protect 
and to foster the growth of the independent unit bank, and 
institution whose ownership and origins are grounded in the 
local community and whose activities are bound up with 
local economic and social organizations; to prevent the un- 
desirable concentration of control in the banking field to the 
detriment of the public interest; to insure effective corpeti- 
tion among all banking institutions; and, to accomplish these 
objectives by prohibiting the formation of new banking 
holding companies and the acquisition or control by what- 
ever means of additional banking institui:ons vy existing 
bank holding companies and by their subsidiaries. 

SECTION 2. DEFINITIONS. 

(a) “Bank holding company” means any company, in- 
cluding a bank, (1) which directly or indirectly owns, con- 
trols, or holds with povg tg.vote, 15 per centum or more 
of the voting shares of any bank, vr (2) which controls in 
any manner the election of a majority of the directors of 
any bank, or (8) for the benefit of whose shareholders or 
members 15 per centum or more of the voting shares of 
any bank or a bank holding company is held by trustees; 
and for the purposes of this Act, any successor to any such 
company shall be deemed to be a bank holding company 
from the date as of which such predecessor company became 
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a bank holding company. Notwithstanding the foregoing, 
(A) no company shall be a bank holding company by virtue 
of its ownership or control of shares acquired by it in 
connection with its underwriting of securities and which 
are held only for such period of time as will permit the 
sale thereof upon a reasonable basis, and (B) no company 
formed for the sole purpose of participating in a proxy 
solicitation shall be a bank holding company by virtue of 
its control of voting rights of shares acquired in the course 
of such solicitation, 

(b) “Company” means any corporation, business trust, part- 
nership, Sint yearn association, or similar organization 
doing—business—in_this State, but shall not include (1) any 
corporation the majority of the shares of which are owned 
by the United States or by any State, or (2) any corpora- 
tion of community chest, fund, or foundation organized 
and operated exclusively for religious, charitable, or ed- 
ucational purposes, no part of the net earnings of which 
inures to the benefit of any private shareholder or in- 
dividual, and no substantial part of the activities of which 
is carrying on propaganda, or otherwise attempting to in- 


fluence legislation. 


(c) “Bank” means any commercial bank, savings bank, 


trust company or similar Organization duing business in this 


State. 

(dj) “Subsidiary,” with respect to a specified bank holding 
company, means (1) any company 15 per centum or more of 
whose voting shares (excluding shares owned by the United 
States or by any company wholly owned by the United 
States) is owned or controlled by such bank holding company; 
or (2) any company the election of a majority of whose di- 
rectors is controlled in any manner by such bank holding 
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company; or (3) any company 16 per centum or more of 
whose voting shares are held by trustees for the benefit of 
the shareholders or members of such bank holding company. 

(e) The term “successor” shall include any company which 
acquires directly or indirectly from a bank holding company 
shares of any bank, when and if the relationship between 
such company and the bank holding company is such that 


the transaction effects no substantial change in the control 


oor anrk wow 


of the bank or beneficial ownership of such shares of such 


bank. 


rary 
—) 


SECTION 3, PROHIBITIONS UPON ACQUISITIONS OF 


ray 
_ 


BANK SHARES OR ASSETS. 


a 
iss) 


It shall be unlawful (1) for any action to be taken which 


me 
fl) 


results in a company or a bank becoming a bank holding 


— 
cs 


company as defined in this Act; (2) for any bank holding 


_ 
Or 


company or subsidiary thereof to acquire direct or indirect 


rary 
oO 


ownership or contro] of any voting shares of any bank if, 


_ 
4 


after such acquisition, such company or subsidiary will directly 


pm 
lee) 


or indirectly own or control more than 5 per centum of the vot- 


ray 
=) 


ing shares of such bank; (3) for any bank holding company or 


to 
i) 


subsidiary thereof to acquire all or substantially all of the as- 


tw 
rant 


sets of a bank; or (4) for any bank holding company or sub- 


rp 
wo 


sidiary thereof to merge or consolidate with any other bank © 


holding company or any subsidiary thereof. Notwithstanding 


rp ww 
oF 


the foregoing, this prohibition shall not apply to additional ™ 


shares acquired by a bank holding company in a bank in which 


iss) 
a 


such bank holding company owned or controlled a majority 


tb 
pa 


of the voting shares prior to such acquisition. 


n 
eo 


SECTION 4. PENALTIES. 


tb 
(=) 


Any bank, bank holding company, company, or any subsid- 


(J) 
—) 


jary of any of them which willfully violates any provision 


eo Ww 
np Fe 


of this Act, or any regulation or order issued by the State 
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Bank Commissioner pursuant thereto, shall upon conviction 
be fined not less than $500 nor more’ than $1,000 for each 
day during which the violation continues. Any individual 
who willfully participates in a violation of any provision 
of this Act shall upon conviction be fined not less than 
$1,000 nor more than $5,000 or imprisoned not more than 
one year, or both, 

SECTION 5. ADMINISTRATION. 

The State Bank Commissioner shall administer and carry 
out the provisions of this Act and may issue such regulations 
and orders as may be necessary to discharge this duty and 
to prevent evasions of the Act. 

SECTION 6. SAVINGS CLAUSE. 

Nothing herein contained shall be interpreted or con- 
strued as approving any act, action, or conduct which 
is or has been or may be in violation of any existing law, 
nor shall anything herein contained constitute a defense 


to any action, suit or proceeding pending or hereafter in- 


stituted on account of any prohibited antitrust or mono- 


polistic act, action, or conduct. 

SECTION 7. SEPARABILITY. 

If any provision of this Act or the application of such 
provision to any person or circumstance, shall be held in- 
Valid, the remainder of the Act, sand the application .of 
such provision to persons or circumstancesother than those 


to which it is held invalid, shall not be affected thereby. 
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\ ‘ ~~ 
BOMESTIC SERVICE Ny ¢ 3 
Check the class ofservice desired; 2 H 4 | : Chych the class of service desired; 
otherwise this message will be otherwise the message will be 
sent asa (ast telegram S sent at the tull rate 


a —— . imasnfucere | 
fowacven |} E TELEGRAM cern fectonem 


NO. WOS.-CL. OF SVC. PO. OR COLL. CHARGE TO THE ACCOUNT OF aie | 


Send the following message, subject to the terms on back hereof, which ave hereby agreed to 


C. A. Henricks Jr, President 
Guaranty Bank & Trust Co. 


Gretna La. 


If your primary interest is to preserve the independent unit banks in Louisiana and 
protect them against the unfair advantage of State wide branch banking, please 
immediately wire or call your representative in the Statef Legislature. Support of 
House Bill 1221 will guarantee maintenance of the unit ependent banking system. 
Present State laws do not permit State Wide branch banking. House Bill 1221 prohibits . 
State Wide branch banking through holding companies. The experience of those States 
permitting branch banking proves conclusively that independent banking cannot compete 
and results in the reduction of the number of banks in the State, I strongly urge 


your support of House Bill 1221. The matter is before the house of Representatives 
at this time. 


(Signed) Lawrence A, Merrigan, President 


f 
Bank of New Orleans and Trust Company 


Vif Bis 
( 


—ee 


Exuzsit C 


entero bre deferred chet> 


Scoot ta irdicoredd by the T ELE GR AM _— g-ag01 40) 


w. P. MARSHALL. pacsieant ; 
of origia. Tune of receipt bs LOCAL TIME point of deduction 


=as=)\ WESTERN UNION eS] } 
crus to 0 fon memes a 
4002P CST 
NS NS LLU6 

C A HENRICKS JR5 

GUARANTY BANK & TRUST CO GRETNA LA A 

REGARDING TELEGRAM YOU RECEIVED FROM We MCKe O'NIELL, We Pe 
SEVIER, JRey AND Co RUPERT EVANS, IN ORDER THAT-YOU WILL. FULLY 
UNDERSTAND HOUSE BILL 1223, FOR QUITE SOME TIME AN ACCEPTED. 
AMENDMENT BY THE SPONSOR PROHIBITS’ CORPORATIONS FROM WITHOUT 
THE STATE, AS WELL AS CORPORAT ! ONS WITHIN. THE STATE, FROM BUYING 
BANK STOCKS» THUS WE ARE IN FULL AGREEMENT ON. THIS POINT STRONGLY 
AGREE LOVISTANA BANKERS ASSOCIATION SHOULD HAVE JeMED SATE. AND 
KNOWLEDGEABLE INTEREST !N THIS LEGISLATION. A SPECIAL MEETING 
HAS BEEN CALLED FOR SATURDAY, JUNE 23, 2$00PUy CAPITOL HOUSE, 
BATON ROUGE. UNDERSTAND ANY INTERESTED LBA MENBER WELCOME FOR 
DISCUSSION» IN ANY EVENT AGAIN URGE YOUR Sunes FOR HOUSE 
BILL 122%, ‘AND suaaEST YOU DO NOT OPPOSE iT. ITEWILL BE 1uPOSs IBLE 


790 INTRODUCE ANY NEW LEGISLATION ON THIS MATTER UNTIL. TWO YEARS 
HENCE > oBv! OUSLY THIS WOULD BE NUCH TOO LATE TO sTOP THE SPREAD 
OF STATEWIDE HOLDING COMPANY BRANCHES e THIS BILLS {Ss SPECIFICALLY 
DESIGNED TO PRESERVE AND PROTECT THE INDEPENDENT UNIT BANKS. 

IN LOUISIANA, AND §S THE LEGISLATION FOR A UNI FO. STATE BANK 
- HOLDING COMPANY ACT RECOMMEND ED BY THE INDEPENDENT BANKERS 
ASSOCIATION par: 

LAWRENCE Ac MERRIGAN, PRESIDENT THE BANK OF = ORLEANS 
AND TRUST COe : ' 
“ f 


Exuisir D 


PROPOSED AMENDMENT T0 SECTION 3 OF HOUSE BILL NO. 1221 


~ 


Add new Sub-section (5) as follows: 


"(5) for any bank holding company or subsidiary 


thereof to open for business any bank not now open 


for business whether or not a charter, permit, li- 
cense or certificate to open for business has el- 


ready been issued.” 
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Unrrep States Districr Court ror THE DistRicT oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


City or WasHINGTON, 
District of Columbia, ss: 


Lawrence A. Merrigan, being duly sworn, deposes and 
says: 


1. I am the President of plaintiff, Bank of New Orleans 
& Trust Company, and I submit this affidavit for the fol- 
lowing reasons and to bring the following facts before the 
Court: 


(a) I want to verify that I have read the complaint 
herein and the affidavit of plaintiffs’ counsel submitted in 
support of the motion for preliminary injunction, and to 
the best of my knowledge, information and belief all allega- 
tions and matters therein set forth are true and correct. 

(b) I want to verify for this Court also that unless the 
Court grants the preliminary injunction prayed for herein, 
plaintiff, Bank of New Orleans & Trust Company, will 
suffer severe, permanent and irreparable damage for which 
it has no adequate remedy. As stated in the complaint, 
to permit the establishment of a branch of the Whitney 
National Bank of New Orleans in Jefferson Parish, Louisi- 
ana at a time when this plaintiff and all state banks simil- 
arly situated are confined by law to the limits of Orleans 
Parish would cause vast damage to our property and busi- 
ness, principally as regards the very substantial banking 
business of this bank emanating from sources in Jefferson 
Parish. We would be confronted with what we believe to 
be a new, impossible-to-mect competition from the com- 
bined resources of the largest bank in Louisiana. 

(ec) I have received from the State Bank Commissioner 
of Louisiana and file herewith copies of the following doc- 
uments: 


(i) copy of letter dated June 21, 1962, written by the 
the said State Bank Commissioner of Louisiana to the 
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Chairman of the Board of Governors of the Federal 
Reserve System. 

(ii) certified copy of letter opinion of the Attorney 
General of Louisiana, J. P. F. Gremillion, dated June 
13, 1962, addressed to the State Bank Commissioner 
of Louisiana. 


(ad) I have received from plaintiffs’ attorney herein, who 
obtained same from the Executive Office of the President, 
copy of Memorandum, addressed on March 28, 1962, to the 
Attorney General, the Comptroller of the Currency and 
other officials of the federal government, which Memoran- 
dum purports to establish a Committee on Financial Insti- 
tutions, to include the defendant in this action. A copy of 
said Memorandum of the President of the United States 
is filed herewith. 

(e) Plaintiffs’ attorneys have received and I file herewith 
copy of letter of the Federal Reserve Board of Governors, 
dated June 25, 1962. 

(f) I understand the Comptroller herein has refused to 
make available copies of any letters which passed between 
the Comptroller’s office and the Federal Reserve Board, 
or between the Comptroller’s offices and attorneys or repre- 
sentatives of the Whitney National Bank or Whitney Hold- 
ing Corporation with reference to the matters involved in 
this action. 


The Federal Reserve Board, however, has released to 
us a copy of a letter filed in 1961 with said Board by the 
Comptroller of the Curreney, and said letter is filed here- 
with. 

Lawrence A. MERRIGAN. 


Sworn to and subscribed before me this 26th day of June, 
1962. 


Rose W. DENNIS 
Notary Public. 


My Commission Expires May 14, 1965. 
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Received June 14, 1962 
Puarntirrs’. Exursit E 


Stare oF Lovistana 
Department of Justice 
Baton Rouge 


Jack P. F. Gremillion 
Attorney General 
June 13, 1962. 
Mr. J. W. Jeansonne, 
State Bank Commissioner, 
State Capitol, 
Baton Rouge, Louisiana. 


Dear Commissioner Jeansonne: 


This is in reference to your request for an opinion as to 
(1) whether there is any prohibition in our law of the 
formation of a national bank holding company by share- 
holders of a national bank, and (2) if there is no prohibition, 
whether a rational bank holding company may own con- 
trolling inte est in and operate a branch bank in a parish 
other than ‘he domicile of the holding company. 


We have been unable to find any law which would prohibit 
the organization and incorporation of such a holding com- 
pany in the State of Louisiana. In our opinion, under 
Louisiana law, such a corporation would be considered, for 
purposes «f incorporation, as any other corporation. In 
fact, I am sure you will recall that some months ago we 
verbally discussed the matter stated by the first question 
you pose. We researched the law and concluded in our 
verbal discussions that there were no violations of Louisiana 
law, nor prohibitions, that would prevent a national bank 
from organizing a holding company. We so advised you 
and we wish now to reiterate our affirmation. 


We issued an opinion to you on August 10, 1961, relating 
to the formation of the Whitney Holding Corporation and 
the creation by it of the Crescent City National Bank, but 
that opinion dealt specifically with the question of exemp- 
tion of issuance of the securities of the Holding Corporation 
from the provisions of the Louisiana Securities Law, R.S. 
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51:701, et seq. We held that such securities were exempt 
within the meaning of R.S. 51:705. 

With reference to the second portion of your request, 
we wish to advise as follows: 


R.S. 6:54 provides as follows: 


‘All banks, savings banks, and trust companies having 
2 capital of one hundred thousand dollars or more may 
open and maintain a branch office or branch offices in 
parishes in which there are no state banks, savings 
banks, and trust companies, 


‘‘Not more than one branch office shall be opened in 
any one parish other than the parish of domicile, and 
such branch office shall be included in the number of 
branch offices authorized by Chapters 3 and 4 of this 
Title. The Branch offices may carry on and conduct all 
usual transactions authorized by this Title for branch 
offices. 


‘““No branch office shall be opened without a certificate 
of authority from the commissioner.”’ 


It is evident from a reading of the above statute that the 
same is intended to prohibit branch banks outside of the 
Parish in which the main office of a bank is domiciled. The 
exemptions provided in R.S. 6:55 (the Parishes of Allen, 
Caleasieu, Cameron, or Jefferson Davis) were made to 
maintain the status quo of those banks at the time of the 
passage of these laws. 

Our branch banking laws in the State of Louisiana ema- 
nated from the well-established belief that the various 
communities and political sub-divisions of the State can be 
best served by local banks, which would obviously have 
peculiar knowledge and information concerning the people 
and community of the various areas served, and of the 
belief that such local banks would have a greater interest 
in the welfare of the specific community or area. It is also 
generally accepted that a bank, properly operated and reen- 
lated, can be the best industry a community may have. It 
follows, therefore, that it is to the best interest of a com- 
munity to have such an important institution owned and 
operated by the citizens of said community, which of course 
will have a greater interest in the development, growth, and 
welfare of said community. 
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Under the Federal law, 12 U.S.C.A. 36(c), a national 
banking association, with the approval of the Comptroller 
of the Currency, may establish new branches at any point 
within a state in which said Association is situated, if such 
establishment and operation are at the time authorized to 
state banks by state law. Although we ean find no prohibit 
tion against the establishment of a bank holding company, 
we are of the firm opinion that a banking operation may 
not accomplish by an indirect means, such as a holding 
company device, what is prohibited directly by law. There 
is a general principle of law that corporate entities must 
be disregarded where they are made the implements for 
avoiding a clear legislative purpose. To allow the estab- 
lishment of afhbank holding company to avoid and circumvent 
the branch Banking laws of our State is, in our opinion, 
prohibited, if not by the letter, by the spirit of our law. 

Evidence of the legislative intent, in this connection, in 
our opinion, is contained in House Bill No. 1221, which has 
been introduced and is pending in the Legislature at this 
time. This Act has for its purpose the prohibition of the 
formation of bank holding companies. It is interesting to 
note Section 1 of said Bill, which is a declaration of policy: 


‘*It is declared to be the policy of this State to protect 
and to foster the growth of the independent unit bank, 
an institution whose ownership and origins are 
grounded in the local community and whose activities 
are bound up with local economic and social organiza- 
tions; to prevent the undesirable concentration of con- 
trol in the banking field to the detriment of the public 
interest; to insure effective competition among all bank- 
ing institutions; and, to accomplish these objectives by 
prohibiting the formation of new banking holding com- 
panies and the acquisition of control by whatever means 
of additional banking institutions by existing bank 
holding companies and by their subsidiaries.’’ 


Also, Section 6 of said House Bill No. 1221 provides: 


‘‘Nothing herein contained shall be interpreted or con- 
strued as approving any act, action, or conduct which 
is or has been or may be in violation of any existing 
law, nor shall anything herein contained constitute a 
defense to any action, suit or proceeding pending or 
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hereafter instituted on account of any prohibited anti- 
trust or monopolistic act, action, or conduct.’’ 


It is the opinion of this office, therefore, that a bank 
holding company may not circumvent the branch bank laws 
of our State by the acquisition of a controlling interest in 
a subsidiary which is located in a parish other than the 
domicile of the parent company. 


Sincerely yours, 
Jack P. F. GremILuion, 
Attorney General. 
JPFG:eme 


State or Lovistana, 
Parish of East Baton Rouge. 


This is to certify that the above and foregoing is a true 
and correct photostatic copy of the opinion of the Attorney 
General, rendered June 13, 1962, addressed to Mr. J. W. 
Jeansonne, State Bank Commissioner, and signed by Jack 
P. F. Gremillion, Attorney General. 


J. W. JEANSONNE, 
State Bank Commissioner. 


Sworn to and subscribed before me this 25th day of June, 
1962. 


JoserH H. KavanavuGH, 
Notary Public. 
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Filed June 26, 1962 
Puaintirrs’ Exuisir F 


Stare oF LOvIstana 
State Banking Department 
Baton Rouge 4, Louisiana 


June 21, 1962 


Honorable William McChestney Martin, Jr., 
Chairman, 

Board of Governors of the 

Federal Reserve System, 

Washington 4, D.C. 


Dear Mr. Chairman: 


I am taking the liberty of enclosing an opinion from our 
Attorney General in the State of Louisiana that is self-ex- 
planatory. 

As Commissioner of the Banking Department in the State 
of Louisiana, I earnestly request that a re-hearing be 
granted in the matter of approving the plan of the Whitney 
Holding Corporation, New Orleans, Louisiana, under your 
ruling of May 3, 1962. In my opinion this ruling seriously 
affects all State Banks in Louisiana. 

On behalf of my Department, I would like to personally 
appear and voice my opposition. If it is at all feasible I 
would appreciate the new hearing to be held either in New 
Orleans or Baton Rouge, Louisiana, at a time convenient to 
your Board. 

Thanking you for your consideration, I remain 


Sincerely yours, 


J. W. JEANSONNE 
State Bank Commissioner. 
JWJ/be 
Enclosure 
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Puarntirrs’ Exursir H 


Received in Records Section October 12, 1961 


TREASURY DEPARTMENT 
Comptroller of the Currency 
Washington 25 
October 11, 1961 
Board of Governors of the 
Federal Reserve System 
Washington 25, D.C. 


Gentlemen: 


This will have reference to your letter of July 24, 1961, 
in which you advise that an application has been filed on be- 
half of Whitney Holding Corporation (a proposed corpora- 
tion), New Orleans, Louisiana, to the Board of Governors 
for prior approval by the Board of action to become a bank 
holding company through the acquisition of all the voting 
shares to be issued of each of the following banks: Cres- 
cent City National Bank (into which would be consolidated 
the existing Whitney National Bank of New Orleans, and 
with the name Whitney National Bank of New Orleans), 
New Orleans, Louisiana, and Whitney National Bank in 
Jefferson Parish, Louisiana, which has been approved and 
is now in organization. 

In determining whether or not to recommend your ap- 
proval of this transaction careful consideration has been 
given to the following factors: (1) the financial history and 
condition of the applicant and the banks concerned; (2) the 
prospects of the applicant and the banks concerned; (3) the 
character of the management of the applicant and the banks 
concerned; (4) the convenience, needs and welfare of the 
communities and the area concerned; and (5) whether or 
not the effect of the proposed transaction for which approval 
is desired would be to expand the size or extent of the bank 
holding company system involved beyond limits consistent 
with adequate and sound banking, the public interest, and 
the preservation of competition in the field of banking. 

Tn view of the favorable conditions disclosed by this study 
it is recommended that you give your approval to this ap- 
plication. 
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At your tequest we shall be pleased to discuss in detail 
the various aspects upon which this recommendation is 
based. 


Sincerely, 
Ray M. Giwyey, 
Comptroller of the Currency. 


‘ PriarntirF’s Exuisit I 


Boar oR Governors OF THE FEDERAL RESERVE SySTEM 
Washington 25, D.C. 


June 25, 1962. 
Edward L.*Merrigan, Esquire, 
425 - 13th Street, N.W., 
Washington 4, D.C. 


Dear Mr. Merrigan: 


With your letter dated June 13, 1962, you filed with the 
Board of Governors, on behalf of three banks located in 
Louisiana, a Petition for Reconsideration by the Board of 
its Order of May 3, 1962 (1962 Federal Reserve Bulletin 
560), under the Bank Holding Company Act of 1956, permit- 
ting Whitney Holding Corporation to become a bank hold- 
ing company by acquiring substantially all of the voting 
stock of a bank in New Orleans, Louisiana, and a bank in 
Jefferson Parish, Louisiana. The Petition requested that 
the Board revoke its Order of May 3, 1962 and ‘‘grant a 
rehearing herein and after reconsideration by appropriate 
Order deny the application of the Whitney Holding Corpo- 
ration.’’ 

A Notice of Receipt of the Application on Behalf of Whit- 
ney Holding Corporation was published in the Federal 
Register on July 28, 1961 (26 Federal Register 6792). whieh 
provided an opportunity for submission of comments and 
views regarding the proposed acquisitions. Later, pursuant 
to Order published in the Federal Register on December 
93, 1961 (26 Federal Register 12312), a public proceeding 
with respect to said Application was held before the Board 
on January 17, 1962 to provide a further opportunity for 
the expression of views and opinions by interested persons. 
The banks represented by you did not submit or express any 


} 
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comments, views, or opinions. Most of the actions contem- 
plated by the Whitney Reorganization Program, including 
the acquisitions of stock approved by the Board in its Order 
of May 3, 1962, were completed, according to information 
received by the Board, during May 1962, and, as indicated 
above, your clients’ Petition for Reconsideration was sub- 
mitted to the Board with your letter dated June 13, 1962. 

Subparagraph (6) of section 262.2(f) of the Rules of 
Procedure of the Board of Governors (12 Code of Federal 
Regulations 262.2(f)(6)), relating to ‘‘Bank Holding Com- 
pany and Merger Applications’’, reads as follows: 


“After action by the Board on an application the 
Board will not grant any request for reconsideration 
of its action, unless the request presents relevant facts 
that, for good cause shown, were not previously pre- 
sented to the Board, or unless it otherwise appears to 
the Board that reconsideration would be appropriate.’’ 


The Board has considered the reasons advaneed in the 
Petition for Reconsideration. To a considerable extent, 
these are based upon allegations that the Whitney Reorgan- 
ization Program was not in conformity with applicable pro- 


visions of Federal statutes. It is also alleged that the 
Board's action ‘‘will unnecessarily place into the hands of 
federally chartered banks a powerful and unfair competitive 
advantage over State banks ....’’ In the judgment of the 
Board, those arguments are without substantial merit. In 
addition, they relate largely to an alleged violation of pro- 
visions of the National Bank Act, which is administered by 
the Comptroller of the Currency, an official of the United 
States Treasury Department. 

In its consideration of the Petition, the Board has also 
taken into consideration the fact that the Petitioners had 
ample opportunity to present relevant facts, views, and 
arguments to the Board during the pendency of the Whitney 
Holding Corporation proceeding and failed to make any 
presentation until after the proceeding had terminated, the 
Board’s Order of approval had been issued, and most of 
the steps in the Reorganization Program had been com- 
pleted. For the foregoing reasons, the Petition for Recon- 
sideration, Revocation, and Rehearing is denied. 

As you are aware, section 9 of the Bank Holding Company 
Act (12 U.S.C. 1848) relates to judicial review of orders of 
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the Board of Governors under that Act. Section 9 confers 
a right to such review on ‘‘ Any party aggrieved by an order 
of the Board under this Act’’. In the event your clients 
should seek judicial review of the Board’s Order in the 
Whitney matter, the question whether they fall within the 
quoted description and therefore are entitled to a judicial 
review is, of course, a question for determination by the 
United States Court of Appeals having jurisdiction. 

In your letter to the Board dated June 18, 1962, you 
requested access to the letter of October 11, 1961 from Comp- 
troller of the Currency Ray M. Gidney to the Board of 
Governors, expressing the views and recommendations of 
the Comptroller on the Whitney Holding Corporation’s ap- 
plication, pursuant to section 3(b) of the Bank Holding 
Company Act (12 U.S.C. 1842(b) ).. The Board has granted 
this request, and the Comptroller’s letter will be made avail- 
able for your inspection at your convenience. 


Very truly yours, 
Merritt SHERMAN, 
t Secretary. 
Filed June 26, 1962 


Usitep States District Court ror THE DIsTRICT OF 
CoLUMBIA 


Civil Action No, 1857-62 


[Title omitted] 


Now comes The Bank of Louisiana in New Orleans and 
respectfully moves the court for leave to intervene as a 
plaintiff in this action to join with the other plaintiffs 
herein in seeking the relief prayed for in the original com- 
plaint. 

The reasons for this motion to intervene are as follows: 


(1) Plaintiffs in this action seek a declaratory judgment 
that the Comptroller of the Currency is prohibited by law 
from issuing to The Whitney National Bank of New Or- 
leans and/or the Whitney Holding Corporation and/or 
Whitney National Bank of Jefferson Parish, a certificate 
of authority authorizing them, or any of them, to establish 
new branch bank facilities of the Whitney National Bank 
of New Orleans in Jefferson Parish through the medium of 
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Whitney Holding Corporation. The Bank of Louisiana in 
New Orleans is a State bank with its main office in New 
Orleans, which, like the original plaintiffs herein, is not 
permitted by law to expand into Jefferson Parish and will 
therefore be seriously and adversely affected by action of 
the Comptroller of the Currency in permitting the Whitney 
National Bank in New Orleans an unfair competitive ad- 
vantage over State banks similarly situated; 

(2) The relief sought by Mover, the Bank of Louisiana 
in New Orleans, for permission to intervene, as set forth 
in the attached pleadings, involve the same questions of 
law and fact as those involved in the main action; 

(3) The interests of Mover for intervention may not be 
properly represented and Mover will be bound by any final 
judgment rendered in this action; 

(4) Intervention by Mover will not delay these proceed- 
ing. 

G. Harrison Scott, 
Civic Center Building, 
New Orleans, Louisiana. 


Filed June 26, 1962 
Exuisit J 


Unsrrep States District Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Petition oF THE Bank oF Louisiana in New Orteans, Iv- 
TERVENING PLarntiFF, ror DECLARATORY JUDGMENT AND IN- 
JUNCTIVE OrvDeER. 


The Bank of Louisiana in New Orleans, for its ecom- 
plaint in intervention as a party plaintiff, alleges: 


1. The Bank of Louisiana in New Orleans is a banking 
corporation existing under the laws of the State of Louisi- 
ana, with its main banking offices in the City of New Or- 
leans, State of Louisiana. 
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2. The Bank of Louisiana in New Orleans has total as- 
sets of approximately $10,000,000.00 and, like original 
plaintiffs herein, draws some business from residents of the 
Parish of Jefferson. 

3. This intervening plaintiff believes and alleges that 
the so-called Whitney National Bank Reorganization Pro- 
gram const#tutes nothing more nor less than a device for 
the evasion of federal and state laws prohibiting the estab- 
lishment of branch banks in parishes beyond the parish of 
the bank’s main office, which, if permitted, will directly 
adversely affect the business and property of this inter- 
vening plaintiff. 

Plaintiff herein reiterates as though copied herein in 
extenso, the allegations of fact contained in the original 
complaint filed herein, particularly Paragraphs 7 through 
17. 

4. The Attorney General for the State of Louisiana, in 
answer to inquiries by the State Banking Commissioner, 
for an opinion as to the legality of such a bank holding 
company plan, has rendered as his opinion that ‘‘It is the 
opinion of this office, therefore, that a bank holding com- 
pany may not cireumvent the branch bank laws of our 


State by the acquisition of a controlling interest in a sub- 
sidiary which is located in a parish other than the domicile 
of the parent company.”’ 


Wuenrerort, the Bank of Louisiana in New Orleans prays 
that the court enter judement herein declaring and adjudg- 
ing that the Comptroller of the Currency is prohibited by 
law from issuing to The Whitney National Bank of New 
Orleans and/or the Whitney Holding Corporation and/or 
The Whitney National Bank of Jefferson, a certificate of 
authority authorizing them, or any of them, to establish 
new braneh bank facilities known as The Whitney National 
Bank in Jefferson Parish or otherwise in the Parish of Jef- 
ferson, Louisiana, and in order to prevent irreparable in- 
jury to this plaintiff, jos with the original plaintiffs 
herein, requesting that this Court grant a preliminary in- 
junction and ultimately a permanent injunction restraining 
and enjoining the Comptroller of Currency from issuing a 
certificate or certificates authorizing the establishment of 
new branch bank facilities by the Whitney National Bank 
or Whitney Holding Corporation or Whitney National 
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Bank of Jefferson Parish, or in any other name in the 
Parish of Jefferson, State of Louisiana. 
Intervening plaintiff prays for such general and other 
equitable relief. 
G. Harrison Scort, 
Civie Center Building, 
New Orleans, Louisiana. 


Filed June 26, 1962 


Unirep States Disrricr Court ror THE DistRIcT or 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Motion For Votuntary DisMIssAL BY MeRcHANTS TRUST AND 
Savincs Bank 


NOW COMES Merchants Trust & Savings Bank, through 
its undersigned counsel, and pursuant to Rule 41(a) (1) (i), 


Federal Rules of Civil Procedure, and without prejudice to 
the rights of plaintiffs, Bank of New Orleans and Trust 
Company and Guaranty Bank and Trust Company, hereby 
dismisses this action in its own behalf only and without prej- 
udice for the reasons set forth in the affidavit of counsel 
for the said Bank attached hereto. 


Epwarp L. MErrican, 
425 13th Street, N.W. 
Washington 4, D.C., 
Attorney for Plaintiffs. 


Pau F. Rocyom, 
P.O. Box 184, Kenner, Louisiana, 
Attorney for Merchants Trust and Savings Bank, 
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Usirep States District Court FoR THE DISTRICT OF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR WITHDRAWAL OR 


DiscontTINvaNcE OF Suit By Piaintirr, MercHants Trust 
anp Savines Bank. 


State or Lovistana, 
Parish of Orleans. 
Before me, the undersigned Notary Public, personally 
came and appeared: 


Pavu F. Rocyom who, being duly sworn, deposes and says: 


(1) That I am an attorney at law and I have appeared in 


this action as counsel on behalf of plaintiff, Merchants Trust 
& Savings Bank of Kenner, Louisiana. I submit this affi- 
davit in support of the motion to dismiss, withdraw and be 
dropped as a party plaintiff filed on behalf of said Mer- 
chants Trust & Savings Bank of Kenner, Louisiana, (Mer- 
chants). 

(2) When, the complaint in this action was filed on June 
9, 1962 I was duly authorized to appear as counsel in that 
action for the said plaintiff. Merchants Trust & Savings 
Bank. Said. plaintiff then believed, and presently believes. 
that the allegations contained in the complaint are true and 
that Merchants will, if the Comptroller of the Currency 
erants a certificate authorizing the opening of a branch of 
the Whitney, National Bank, suffer damage to its business. 
However, the Whitney National Bank has injected into this 
case irrelevant, immaterial and, in some respects, inaccurate 
statements regarding Merchants which obscure the factual 
and legal issues presented in this case for determination. 
Upon reflection, the officers and directors of Merchants for 
business regsons have concluded that such immaterial as- 
sertions concerning Merchants should be eliminated from 
this suit and uesire to accomplish this result by withdraw- 
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ing as a party plaintiff herein so that the case may proceed 
on the cause of action set forth on behalf of the remaining 
plaintiffs. 


For the reasons hereinabove stated, it is therefore respect- 
fully prayed that this Court grant the application of plain- 
tiff, Merchants Trust and Savings Bank to withdraw, dis- 
miss and be dropped as a party plaintiff without prejudice 
to the rights of the remaining plaintiffs and without preju- 
dice to any rights of Merchants. 


Paut F. Rocyom. 


Sworn to and subscribed before me, this 22nd day of June, 
1962. 


Cranes A. Byrne, 
Notary Public. 


Filed June 27, 1962 


Usirep Srates Districr Court For THE District oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Motion ror Temporary RESTRAINING ORDER 


Now comes the plaintiffs by their undersigned attorney 
and move this Court as follows: 


To grant forthwith and without notice to the defendant 
personally a temporary restraining order restraining and 
enjoining the defendant, his agent and employees from 
wen, a Certificate of Authority, pursuant to Title 12 
U.S.C. § 27 or otherwise, authorizing the opening and opera- 
tion of Tee facilities in Jefferson ‘Parish, Louisiana to be 
known as the Whitney National Bank in Jefferson Parish, 
pending a hearing on and disposition of plaintiffs’ Motion 
for Preliminary Injunction filed herein on June 9, 1962, 
and scheduled by the Court for hearing on July 6, 1962; 
and for cause refers to the Complaint herein, the affidavit 
of Lawrence A. Merrigan, President of plaintiff, Bank of 
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New Orleans and Trust Company, dated June 26, 1962, 
together withfaffidavits of the attorney for plaintiffs, dated 
June 8 and 27, 1962. 
Epwarp L. MeErrican, 
Attorney for Plaintiffs, 
425 13th Street, N.W., 
Washington, D. C. 


Filed June 27, 1962 


Crry or WasHINGTON, 
District of Columbia, ss: 


Edward L. Merrigan, being duly sworn, deposes and 
says: ‘ 


I am the attorney for plaintiffs herein. At or about the 
time I filed the complaint and Motion for Preliminary In- 
junction herein on June 9, 1962, I advised Mr. Robert 
Bloom, General Counsel to defendant, the Comptroller of 
the Currency, and Mr. Haddon of the United States Attor- 
ney’s Office that I likewise intended immediately to apply 
for a Temporary Restraining Order to enjoin the defendant 
Comptroller from issuing the Certificate of Authority_in 
issue in this action until the Motion for Preliminary In- 
junction could be heard by the Court and determined. 

Mr. Bloom, acting for the Comptroller, thereupon com- 
mitted the defendant as follows: The defendant voluntarily 
undertook and agreed not to issue any Certificate of Au- 
thority authcrizing the opening and operation of banking 
facilities in Jefferson Parish, Louisiana, in the name of 
Whitney National Bank until this Court had heard and 
determined the said Motion for Preliminary Injunction. 
I was assured it would thus be unnecessary for plaintiffs 
to apply for a Temporary Restraining Order herein. 

Acting upon this assurance, plaintiffs did not apply for 
a Restraining Order. 

The Court. on June 26, 1962, upon its own motion, and 
with agreement of the attorneys for plaintiffs and defend- 
ant, set down the said Motion for Preliminary Injunction 
for July 6, 1962 at 10 a.m. 

On behalf of plaintiffs, I intend to ask the Court, because 
of the irreparable damage which otherwise would result. 
to compel the defendant herein to honor his commitment 
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to continue to withhold the certificate in issue until the 
motion for preliminary injunction comes on to be heard 
on July 6, 1962. 

Epwarp L. Merrican. 


Sworn to and subscribed before me this 27th day of 
June, 1962. 


[Copy Illegible] 
Notary Public. 


My Commission Expires January 31, 1967. 


Filed June 27, 1962 


Unitep States Districr Court ror THE District or 
CotumsBIa 


Civil Action No. 1857-62 
[Title omitted] 


Temporary RESTRAINING ORDER 


Upon consideration of the Motion for Temporary Re- 
straining Order filed herein on the 27th day of June, 1962, 
and the Complaint herein filed on the 9th day of June, 
1962, the allegations of which were verified by affidavit of 
Lawrence A. Merrigan, President of plaintiff, Bank of New 
Orleans and Trust Company, dated June 26, 1962, together 
with the affidavits of the attorney for plaintiffs, dated 
June § and 27, 1962, it appears to the Court 

That the defendant herein, the Comptroller of the Cur- 
rency, heretofor voluntarily agreed and undertook not to 
issue any Certificate of Authority, pursuant to Title 12 
U.S.C. § 27, authorizing the opening and operation of bank 
facilities in Jefferson Parish, Louisiana to be known as the 
Whitney National Bank in Jefferson Parish until after this 
Court had rendered its decision on plaintiffs’ Motion for 
Preliminary Injunction; 

That said Motion for Preliminary Injunction was sched- 
uled to be heard by the court on June 27, 1962, but at the 
suggestion of the Court and by agreement of the attorneys 
for plaintiffs and defendant herein, the hearing on said 
motion has been adjourned to July 6, 1962 at 10 o’clock a.m.; 
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That the defendant herein has advised the Court he is 
not inclined voluntarily to stay further the issuance of the 
aforesaid Certificate pending the determination of said 
Motion for Preliminary Injunction, and that defendant 
might, if not temporarily restrained, issue his Certificate 
authorizing the opening and operation of the aforemen- 
tioned bank facilities in Jefferson Parish, Louisiana before 
this Court can hear and determine the said Motion for 
Preliminary Injunction; 

That upon issuance of any such Certificate, such bank 
facilities may be opened and operated forthwith by the 
applicant for ‘such certificate, and that after the issuance 
of such certificate, an injunction against the defendant 
may be of no avail; 

That the Complaint herein alleges that the issuance by 
defendant of his said certificate, authorizing the establish- 
ment and operation of bank facilities in Jefferson Parish, 
Louisiana to be known as Whitney National Bank in Jef- 
ferson Parish}would constitute a violation of Title 12 U.S.C. 
Sections 36 and 1841, et seq.; 

That it appearing from the sworn allegations of the 
Complaint and the affidavits before the Court that because 
of the foregojng, plaintiffs will suffer irreparable injury, 
loss and damage unless a temporary restraining order be 
eranted, as prayed, it is by the Court this 27th day of 
June, 1962, at 11:05 o’clock a.m., 

OrvErep, that said defendant and his agents and em- 
ployees be, and he and they are hereby restrained and 
enjoined from issuing a Certificate of Authority, pursuant 
to Title 12 U.S.C. Section 27 or otherwise, authorizing the 
opening and operation of bank facilities in Jefferson Parish, 
State of Louisiana to be known as Whitney National Bank 
in Jefferson Parish, and it is further, 

Ordered, that the plaintiffs, or either of them, shall give 
security in the sum of $1000.00, conditioned for the pay- 
ment of such costs and damages as may be incurred or 
suffered by said defendant if it be found that he shall be 
wrongfully restrained, and it is further 

Ordered, tifat this restraining order shall expire on the 
Gth day of Jmly, 1962, unless extended by order of this 


Court. /s/ Georce L. Hart, Jr., 
Judge, 
District Court of the United States 
for the District of Columbia. 
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Usrtep States District Court ror THE DistricT oF 
CoLuMBIA 


Civil Action No. 1857-62 
Bank oF New Orteans & Trust Company, Et au., Plaintiffs, 
vs. 
James J. Saxon, Defendant. 


Washington, D. C. 
June 27, 1962 


OrrictaL TRANSCRIPT OF PROCEEDINGS 


Before Junce Grorce L. Hart, JR. 


Prepared for Clerk’s Copy 


Georce G. Davis, JR. 
Official Reporter, 
4808 U. S. Court House, 
Washington 1, D. C., 
STerling 38-5700, Ext. 344. 


[3] Mr. Bloom: Your Honor, I am Robert Bloom and I 
am Acting Chief Counsel to the Comptroller of the Cur- 
rency. 

In addition to the question of the time of the argument 
of the motion, plaintiffs’ motion, we have a question of an 
administrative stay of the issuance of the certificate for the 
opening of the W hitney National Bank in Jefferson Parish, 
which is the issue in this ease and which is the action which 
the plaintiff is seeking to enjoin. 

Now, the circumstances under which this administrative 
and voluntary stay on our part arose were these: About 
twenty days ago, on June the 8th to be exact, which was 
a Friday, I received a phone call late in the day from the 
United "States Attorney that Mr. Merrigan was in the 
building attempting to obtain an ex parte temporary 
restraining order in connection with a complaint for a 
declaratory judgment and preliminary and permanent in- 
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junction which he was getting ready to file on that Friday 
or the following day. 

[4] Now, at that time I knew virtually nothing about the 
facts of the matter because the case—the administrative 

proceeding had been handled up to that date by my pred- 
ecessor, the women Chief Counsel, and other personnel i in 
the office. Mr. Saxon was not in the city and since it was 
so late on a Friday afternoon, Mr. Hannon, the U. S. At- 
torney, called and said that if we wished to oppose this 
TRO, that it would probably have to be done the following 
morning, Saturday morning, and he wanted to know 
whether it would be possible in this case for us to voluntar- 
ily agree to withhold the issuance of this certificate until 
the argumenf on the preliminary injunction could be heard. 

I made a telephone call to New Orleans to the W hitney 

Bank people and I was told that the new bank was not 
quite ready to open, that the schedule called for it to be 
opened in ten days to two weeks from that time. 

On the basis of that information and not knowing any- 
thing about the merits of the case, I agreed with Mr. 
Merrigan that the Comptroller would withhold the issu- 
ance of ihefeertieat for the opening of the Jefferson 
bank until the argument of the preliminary injunction 
motion but only on condition that that motion was brought 
on for argument and argued as promptly as the rules of 
the Court wquld permit. 

[5] Now, since that time, Mr. Merrigan, in my opinion, 
has done everything he possibly could to delay the hearing 
of his own motion. Specifically, 

The Court: Do you understand that he did not request 
this delay yesterday? 

Mr. Bloom: Well, 

Mr. Seaman: Yes, Your Honor, we understand that. 

Mr. Bloony. I understand, Your Honor. 

Mr. Merrigan: I object to that, I have done everything 
to delay this thing; it was put on for the first time 

The Court: Wait just a minute, just a minute. I just 
wanted you to know that they did not ask for a delay. 

Mr. Bloom: Well, I understand that, but I also under- 
stand that late yesterday afternoon in full similarity to the 
way the action was commenced, Mr. Merrigan filed a monu- 
mental brief of some 50 pages on an issue which is essen- 
tially a simple issue of law and which made it virtually im- 
possible for Your Honor to hear the motion this morning. 
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In addition to that, immediately upon our noticing of 
this motion for argument, which was done by us, inciden- 
tally, and not by Mr. Merrigan, Mr. Merrigan requested 
that the motion be continued until the Federal Reserve 
Board had had an opportunity to rule on his motion for a 
rehearing [6] of the action of the Federal Reserve Board 
on May 3rd in approving the acquisition of the Whitney 
Jefferson Bank and the formation of the Whitney holding 
corporation. I told Mr. Merrigan I thought that that ap- 
plication would await the day in the event of the possibility 
that the Federal Reserve Board had ruled by the time the 
motion came on. In fact, the Federal Reserve Board ruled 
on Monday of this week and denied Mr. Merrigan’s peti- 
tion for a rehearing on the question of the legality of the 
Whitney holding corporation acquiring the stock of Whit- 
ney Jefferson Bank which happens to be the very issue at 
issue in this case. 

Secondly, when the Whitney Bank people requested Mr. 
Merrigan to consent to their appearance as a defendant in 
this case—this is the Whitney Bank in Jefferson Parish 
which is the very bank which the plaintiff is seeking to pre- 
vent from opening,—Mr. Merrigan refused to consent to 
their intervention and put them to the task of making a 
motion for intervention, and, on top of that, Mr. Merrigan 
has entered an opposition in that motion. 

Thirdly, since Mr. Merrigan has come and bombarded me 
with requests for inspections of records on threat of is- 
suance of subpoena duces tecum, he has asked to see all 
the correspondence and records in connection with the three 
or four applications leading up to this final action in this 
[7] ease. This is in spite of the fact that the issue in this 
case is an issue of law purely and that in all probability 
every fact in the case ean be stipulated by both sides. 

Fourthly, last week after Mr. Merrigan had filed this ac- 
tion and had brought on his motion for preliminary injune- 
tion, Mr. Merrigan appeared at the office of an Under-Secre- 
tary of the Treasury in the company of a United States 
Senator, an official of the State of Louisiana, for the purpose 
of having pressure brought on the Comptroller of the Cur- 
reney to—disregard 

The Court: Well, I am not interested in that. What 
I am interested in is why it is so essential that this particular 
motion be heard today by a Judge without adequate prepa- 
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ration to hear it rather than hearing it on the 6th of July, 
at which time the Court will have had proper time to study 
this matter. { 

How long did it take you to understand this matter? 

Mr. Bloong: Your Honor, the issue in this matter is 
essentially a simple issue and that is whether the bank, 
which the Whitney Bank wishes to open in Jefferson Parish, 
is a branch bank or a 

The Court: Is it a simple issue to an attorney of the 

Treasury Department or is it a simple issue to a Court of 
general jurisdiction? 
[8S] Mr. Bloom: Your Honor, we have no desire at all 
to rush Your Honor into hearing the motion before he has 
had a chance b satisfy himself on the reading of the papers 
submitted, but, in answer to your question as to why it is 
important that the motion be heard as soon as possible, 
Judge Hart, I would like to point out that this action, the 
issuance of this certificate to this bank in Jefferson Parish, 
is the final mfnisterial step in a long step transaction and 
all of the previous steps in this transaction, including the 
formation of the Whitney holding corporation and the ex- 
change of the stock of the Whitney holding corporation with 
1400 stockholders of the Whitney National Bank of New 
Orleans, has been accomplished. All of the corporate steps 
leading up to the organization of the new bank in Jefferson 
Parish have heen accomplished, the articles of association 
have been filed, the certifieate of organization has been filed. 
The bank premises have been purchased, Temporary quar- 
ters have bee: Jeased across the street. The necessary sup- 
plies and personnel are ready to go and actually we have 
an obligation, we feel, in this case, to the Whitney people, 
in view of the long administrative road which they have had 
to travel in this case because, actually, the approval of this 
matter was granted by the former Comptroller of the Cur- 
rency, Mr. Gibney, in October of 1961 [9] and since that 
time it had been common knowledge in New Orleans that the 
Comptroller had granted his approval subject to the ap- 
proval of the Federal Reserve Board of the formation of 
the Whitney holding corporation. 

Now, that approval of the Federal Reserve has been forth- 
coming at theearly part of May and the plaintiffs have actu- 
ally had eight months since the Comptroller indicated his 
preliminary approval of the matter in October of 1961 to 
prepare this a and there is no reason why they should 


182 


be coming in at the eleventh hour with a preliminary injune- 
tion suit to stop the issuance of a certificate which at this 
point, after the action of the former Comptroller of the 
Federal Reserve Board is really an act—a ministerial act 
on the part of Mr. Saxon. This is the final step to open this 
bank and the opening of it, the granting of the certificate, 
will not leave this plaintiff remediless. He has a statutory 
appeal direct to the Court of Appeals from a decision of the 
Federal Reserve Board. 

In addition to that, he is in court in this case. He has 
the Comptroller in court and the Whitney Bank people are 
asking to be the defendants in this case. If at some future 
time after a full hearing on the merits the Court should find 
that the—that this bank is actually a branch and not a new 
independent bank, as we contend, and that the [10] Comp- 
troller did not have legal authority to charter this bank to 
be owned by the Whitney holding corporation, at that point 
he would not be remediless because he has asked in his 
prayer for relief, for declaratory relief. 

The Court: Well, counsel, you are arguing the final case 
on the merits. You still haven’t told me w hy the action 
of this Court, sui sponte in continuing the hearing on the 
matter from today until the 6th of July, in order that the 
Court would have an opportunity to study hundreds of 
pages of briefs and exhibits before deciding the case, should 
be set aside. Now, why? 

Mr. Bloom: Your Honor, I have no objection to the 
adjournment of the hearing on the motion to July S—6th—— 

The Court: Sixth. 

Mr. Bloom: —but I must say to Your Honor in all 
eandor, and also to Mr. Merrigan at this point, that in 
view of Mr. Merrigan’s actions, which I believe are caleu- 
lated. all calculated to delay the action and the hearing 
of this motion, that I do not feel under any compulsion 
to delay the issuance of this certificate. 

The Court: And I will advise vou that unless vou agree 
not to issue the certificate that I will issue a temporary 
restraining order. 
f11] Mr. Bloom: Well, I would certainly request Your 
Honor, before doing that, to at least give Mr. Monroe, the 
attorney for the Whitney Bank people, an opportunity to 
be heard as to the effect of such an order on the situation 
in Louisiana, which I understand is—has other ramifica- 
tions. 
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The Courf: Well, I will be very happy to hear you on 
it but I will not hear it as a preliminary matter. We have 
many, many people waiting in the court here on previous 
motions which are short, so if you gentlemen will take a 
seat back there, I will hear these other motions and then 
hear you. 

Mr. Bloom: All right. 

Mr. Merrjgan: Thank you. 


(Hearing in the aforecaptioned cause was temporarily 
suspended while other motions on the Court’s calendar 
were disposed of. Thereupon, motion in the aforecaptioned 
cause continued as follows:) 


The Deputy Clerk: Bank of New Orleans and Trust 
Company vs. Saxon. 

The Court: I believe the gentleman from New Orleans 
wished to say something. 

Mr. Merrigan: May it please the Court, just for the 
record and contrary to what counsel stated, I have made 
{12] what I consider to be a very substantial opposition 
to the motion to intervene. Mr. Monroe represents a party 
not before the Court at this time and I have no objectien 
to the Court hearing what he would like to say with the 
understanding that he is not yet a party. 

Our position, Your Honor, is that the real party in 
interest here is the Whitney National Bank of New Orleans 
and they are secking to intervene through the bank that’s 
heen established or proposed to be established. 

The Court: If this is an informal hearing, I will hear 
anybody. 

Mr, Merrigan: All right, Your Honor. 

Mr. Monroe: Your Honor, my name is Maleolm Monroe 
from New @rleans. I am attorney for the Whitney Na- 
tional Bank of New Orleans, Whitney holding corporation, 
Whitney Bank in Jefferson Parish. There is no attempt 
to hide that particular fact. 

We feel we are the real party in interest. This is a suit 
to keep the Whitney Bank in Jefferson Parish, a brand 
new corporation which is already organized, has held its 
organization meetings, has its money deposited, has been 
completed for over a month, and is ready to do business 
and has so advised the Comptroller. The only thing re- 
maining for it to do business is certificate to issue for its 
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[13] commencement of business which is the last step in a 
long procedure. 

The Court: When had you planned to open and com- 
mence business? 

Mr. Monroe: About a week and a half ago. Let me ex- 
plain what the issue is in this case, Judge. We have a 
legislature that is in session now. Let me say, first, that 
we have been under a stay, a consent stay that was obtained 
under the circumstances that have been outlined to you. 
We are under a temporary restraining order and they are 
urging you now, just like the Delaware Court said, to 
extend the hearing on motion for preliminary injunction. 
It is, in our opinion, simply the ground that the plaintiffs 
are after in this suit. All they are asking you to do is 
hold us up and I will explain to vou exactly why. 

The great allegation of facts, we do not deny that we 
are a separate corporation and that we are part of a 
holding company system. <All of the allegations of the 
plaintiff have already been made before the Comptroller 
the past year. There is no allegation, again, that hasn’t 
been made before the Federal Reserve. There is no alle- 
gation that wasn’t made before Congress. Each one of 
those different agencies have refused to accept those alle- 
gations. 

These plaintiffs are now before the Fed., where [14] 
their relief is. They propose to appeal from that. They 
are asking this Court to interject itself into the adminis- 
trative and legal and appeal remedies that are set up in 
the Federal Act and they are asking to do that in order 
that they will affect that case but principally these plain- 
tiffs are here asking this to be delayed because these 
plaintiffs are urging the Louisiana Legislature, which is 
now in session, these plaintiffs have a bill before the legis- 
lature now in session, it is now considering it. My in- 
formation is it is considering today, a bill not only affect- 
ing holding companies in the State of Louisiana, but they 
have introduced an amendment in a normally’ standard 
hill which would apply retroactively to the Whitney Bank 
in Jefferson Parish so that it would keep it from opening 
its doors for business, even though it was legally qualified 
to do so. That is the issue before this Court. Whether 
they can persuade a Court a thousand miles away from 
the scene of this real battle, which is now a political battle, 
to hold up proceedings that have been going on for a year 


185 


and a half of which they have had full notice, for a year 
and a half, since last October, the proceedings have been 
going on for a vear and a half. They have had full notice 
sinee last October. They have not exercised their rights 
up to this eleventh hour. 

We point out that under the rules of this Court we [15] 
are under a temporary restraining order and for an ex- 
tension of that, which this is the equivalent of, it ought 
to be awfully good grounds if we are being hurt. 

The Court: Well, here is the—again, I think you all miss 
the point. They did not request the extension. They 
haven’t asked for an extension. This matter came in to 
the Court yesterday, together with a number of other mo- 
tions which this Court had to prepare, also on the same 
day a request from a Senate Committee that the Court ap- 
pear there tomorrow morning and testify in regard to a 
pending bill which the Court feels necessary to do some 
studying on before it goes up there, and when I got to this 
file yesterday afternoon, it occurred to me that the matter 
was so complex and there was such a number of exhibits 
and so many papers in it that I couldn’t possibly read it 
and be ready to hear this motion and intelligently decide 
it today. Therefore, at my own suggestion, I tried to ect 
the first date next week that was available for a motion of 
this length because I am sure it is going to take quite a 
while to argue and I set it down for the 6th to be heard, 
which would give the Court the time to examine into this 
thing and have some knowledge of what it is about before 
it tries to decide it. 

Mr. Monroe: Well, Your Honor, we are not for a mo- 
ment suggesting that you decide the complicated issues 
that [16] are here. The suit is for a declaratory judgment 
and the suit is for a stay, from a temporary to a permanent 
stay. Now we are saying that the only thing that we are 
complaining of—we are perfectly willing to stay in court 
and give the Court all the opportunity in the world to con- 
sider the real issues in this ease and if the Court finally 
concludes that what we are doing is illegal, the Court has 
jurisdiction over us and can stop us, but there is no—we are 
going to be damaged severely if the Court exercises the 
exemplary remedy of issuing an injunction. There is 
x reason why this can’t be set up on the merits and 
that 
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The Court: Well, now you are talking about a prelim- 
inary restraining order. 

Mr. Monroe: That’s right. 

The Court: Which wouid be heard next Friday. Also 
your motion to intervene, which wasn’t ready for hearing 
today, it will also be set down for next Friday and both 
motions will be disposed of at one time. The granting of 
a preliminary restraining order in this case, or not, is xo- 
ing to be a very serious matter for all concerned, and it is 
a matter, certainly, that should not be entered into lightly. 

Mr. Monroe: Well, Your Honor, we don’t believe it has 
a great deal of bearing whether they get the restraining 
order, only a bearing on whether it holds us up with 
relation [17] to the Louisiana Legislature which is now 
in session and with relation to the Federal appeal pro- 
cedures, we feel that the effect of delaying this is having 
its relationship to the Court that they are normally in, 
that they have injected this Court into another proceeding 
and they are asking this Court to interfere with the pro- 
cedures in there where they are entitled and have already 
appeard and were denied, and in the record is the Federal 
ruling denying them a rehearing. They have had plenty 
of opportunity to go that route and what we are saying to 
Your Honor 

The Court: Well, are you going to be greatly prejudiced 
if this matter is put off until next Friday? 

Mr. Monroe: We cannot answer, we cannot anticipate 
the Louisiana Legislature, Your Honor. 

The Court: Well heavens knows I can’t. 

Mr. Merrigan: Well, I think counsel might 

The Court: I don’t quite understand what the Louisiana 
Legislature business is all about. 

Mr. Monroe: Because the position of the plaintiff in- 
evitably depends—his whole position depends on what the 
Louisiana law is. These plaintiffs are trying to change 
Louisiana law. 

The Court: Well, how could what I do here have anything 

to do with what the Louisiana Legislature does? 
[18] Mr. Monroe: The legislature is passing a statute— 
has before it a statute—not passing it—we trust they won’t 
pass it—but has before it a statute which says that if the 
bank in Jefferson Parish has not opened its doors for busi- 
ness, it cannot thereafter open. 
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The Court: Oh, I thought it was retroactive so that even 
if you did open you would have to close. 

Mr. Monroe: I don’t think they’d go that far and if they 
did, we would certainly be delighted to take that on as a 
legal argument, but we do not want, just because this 
Court is delayed by lengthy proceedings, to be additionally 
prejudiced by being faced with the argument that vou were 
not open, the reason you didn’t open was the Court up here 
kept you from opening while it had an opportunity to con- 
sider the papers, which is perfectly reasonable. I under- 
stand that. Don’t mistake me but just saying we are being 
put in a very, very awkard position if they pass that statute 
which says you were not open, the statute says if you 
haven’t opened, you can’t open and therefore it’s a con- 
stitutional statute. Now, if we are open and the statute 
says you’ve got to close, then we are in a different posi- 
tion, 

We, for a year, have been operating under present 
Louisiana law. We are now faced with not being able to 
operate under present Louisiana law because of the pro- 
ceedings [19] in this Court. 

We don’t believe that this Court should exercise its dis- 
cretion on the basis of these pleadings to issue the harsh 
relief particularly when we say to this Court that they can- 
not be prejudiced. They cannot possibly be prejudiced. We 
will agree with this Court that when it hears the case and 
if the declaratory judgment in this case is against us, we 
will agree that we will have to abide by that declaratory 
judgment when it becomes final after appeal, and so forth, 
but we will not urge—the only ground they can have for a 
preliminary injunction is that they would be prejudiced if 
it was not ss hag 

I submit they have not stated that they can possibly be 
prejudiced and we will, and we believe ‘the burden is on 
them to show that they will be prejudiced. We have put in 
our brief that we will stipulate with this Court that we 
are before you and 

The Court: Well, they have got to show irreparable in- 
jury. 

Mr. Monrve: I don’t think they have, Your Honor. 

The Court: Well, and I don’t know. 

Mr. Monroe: Well, we are in a difficult position. We have 
been up here since—we have been up here since a week ago 
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Monday asking to get into this case and in every way [20] 
we have been objected to. The objection that was finally 
filed was filed on Tuesday, which I understand was seven 
full days after we filed our motion to get in. 

The Court: Well, let me see something else. Mrs. Davis, 
could this possibly be heard on the second? 

The Deputy Clerk: No, Your Honor, Judge Holtzoff 
wort even be here. 


(The Court conferred with the Deputy Clerk.) 


Mr. Merrigan: Your Honor, may I be heard? It is an 
informal proceeding but the wisdom of not hearing parties 
not a party to the case vet and bringing in a lot of issues 
which really clend the issues, the real facts of the case 
hetween the plaintiff and the official of the United States 
Government have been very amply demonstrated here. I 
am always impressed with the wisdom of the law which pre- 
vents these things until the party is actually in the ease, and, 
certainly, from what has been said here today would cer- 
tainly indieate that that is a very wise thing, and I have 
heen accused of some influences here today that honestly I 
never understood as a young lawyer I could possibly have 
and I'd like to put our position before the Court at this 
point, if we possibly could. 

The Court: Well, I am going to let you put your position 
before the Court. Just take it easy and be patient. 

[21] Mr. Merrigan: All right, Your Honor, thank you. 

The Court: Do you have anything further to say? 

Mr. Monroe: I don’t think so, Your Honor. We hope 
that you can set the thing, if you cannot pass on it today, 
as soon as possible, and I just want to say again that I don’t 
think it can be any irreparable injury if we agree to stay 
before the Court and we do that, but we want to open busi- 
ness for reasons that I have outlined. 

The Court: All right. Now what have you all got to say? 

Mr. Merrigan: Your Honor, first of all, we are faced with 
this situation. We have Mr. Monroe representing a party 
who is not before the Court, saying that he will consent 
to be bound by anything the Court might do after a trial 
on the declaratory judgment complaint. I haven’t heard 
that statement from the Comptroller of the Currency, who 
is our defendant here. 

The Court: Well, they don’t have to say it. There is 
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no question avout the fact that they are going to be bound 
by any declaratory judgment the Court issues. 

Mr. Merrigan: There has been a long series of cases over 
the years which say that once a certificate issues from the 
Comptroller of the Currency no one but the Comptroller, 
himself, can uttack it and that would be true of this case. 
[22] I don’t think anyone can deny it. 

The Court: Well, that, then, would mean that we wouldn't 
issue the dedlaratory judgment. 

Mr. Merrigan: I hope that is what it means because in 
the first page of the Comptroller’s points and authorities 
on this motion, which was before the Court today, he said 
plaintiffs have received assurance from the Comptroller’s 
office that no certificate of authority will be issued in this 
matter until after the Court acts on the pending motion and 
then he gocston, because of this assurance, no temporary 
restraining order has been sought. 

The facts are that when I was going to come down here 
to obtain a temporary restraining order, I called Miss 
Ifummer and told her that I intended to come in on Friday 
afternoon ow early Saturday, that I had just complet ted 
preparations of the ‘complaint and supporting papers. I 
received a telephone ‘all from Mr. Hannon in the United 
States Attorney’s office and he said, ‘‘Can’t we get a 
voluntary arrangement here whereby the certificate you 
seck will be held in abeyance until the motion for pre- 
liminary injunction is heard and determined?”’ 

I said I would have no objection to that provided the 
Comptroller of the Currency would agree. Mr. Hannon 
called from the United States Attorney’s office to Mr. 
Bloom, [23] who is General Counsel to the Comptroller, 
and without any request on my part basically, they agreed 
that they would hold the certificate of authority in this 
matter in their office and not issue it until the Court acted 
on the motion for preliminary injunction. 

Number two: I am aceused of going to the Under- 
Seeretary of the Treasury with a Senator. Let me just 
say, Your Honor, that I called Mr. Bloom and I said, could 
my people come up from New Orleans and talk to you about 
this situation. They have had no opportunity to present 
their side of the case. There are no hearings 

The Court: You don’t have to defend yourself against 
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any accusations of that sort made because I have forgotten 
them already. 

Mr. Merrigan: Well, I hope so, Your Honor, because 
the fact is that I didn’t even ask for such a conference until 
the—I was advised by Mr. Bloom that we could talk as long 
as we wanted, we would be wasting our time, the Comp- 
troller had made up his mind and that was that. 

I don’t want Your Honor to think that we have been in 
here litigating for a year, as has been indicated here today. 
The first step that these plaintiffs have taken in these pro- 
ceedings was when we filed a complaint here. There was 
no formal statutory hearing before the Federal Reserve 
[24] Board because the Comptroller told the Board that he 
consented to the Whitney situation. 

The Court: Well, now again, this motion is being argued 
on its merits and that is not what Iam considering. I think, 
gentlemen, here is the situation: 


If this Court tried to hear this motion today, the only 
thing I could do would be to take it under advisement and 
study the file and make a decision. JI would then have to 
hear the argument without being able to ask intelligent 
questions of counsel which might clear up some points, be- 
cause I would not be familiar with the file. There are Judges 
who hear motions without reading the file. I am not one 
of them. Maybe they are a lot smarter than Iam. Iam not 
smart enough to do that and particularly in a case this com- 
plex. So, if I heard it today you still wouldn’t get a decision 
before next Friday. 

Under the circumstances, I regret, gentlemen, but I know 
nothing else to do but to leave this matter set for hearing 
on a preliminary injunction and the motion to intervene, 
next Friday. If the Treasury Department, the Comptroller, 
will not agree to withhold the issuance of the certificate until 
that time, then I will today sign a temporary restraining 
order. 

Now, I am sorry but that is all the choice we have [25] in 
the matter. Now, would you rather I issue a temporary 
restraining order or would you rather agree to withhold it 
until next Friday? 


Mr. Bloom: Well, Your Honor, I see no point in putting 
counsel and yourself to the trouble of drawing a paper if 
I don’t have to. 


Mr. Merrigan: Papers are drawn. 
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The Court: yor it is no problem. 

Mr. Bloom: Well. if the papers are drawn, I don’t know, 
you see, because this voluntary situation puts me in a—the 
Comptroller in a difficult situation. 

The Court: Well, if you don’t want to be in the voluntary 
situation, I will relieve vou of it. 

Mr. Merrigan: May I file the motion for a temporary 
restraining order with the supporting affidavit? 

The Court; Well, let's see what counsel wishes to do. 
Would you prefer that you not be requested to do it volun- 
tarily but that the Court issue the temporary restraining 
order? 

Mr. Bloom: I think it would be better if the order was 
issued. 

The Court; All right, then let me have the order. 


(Mr. Merrigan handed the order to the Court.) 


* * * * 
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Filed June 29, 1962 


Unirep States District Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


DeErENpDaNt’s REsponsE To MoTION OF THE BANK OF 
Lovistana xn New Orveans To InvTervVENE as A PLAINTIFF 


Comes now the defendant Comptroller of the Currency, 
through his undersigned counsel, and states to the Court 
that he has no objection to the granting of the motion of 
the Bank of Louisiana in New Orleans to intervene as a 
plaintiff in this action. 

Said defendant however, reserves the right to make all 
objections he may have to the granting of relief to any 
plaintiff herein, including the Bank of Louisiana in New 
Orleans, at any ‘stage in this litigation, including specifically 
the right to object to the standing of any plaintiff to sue. 


JoserpH D, GuILFoYLE 
Acting Assistant Attorney General. 


Donatp B. MacGurveas, 
Daviv V. Seaman, 
Attorneys, Department of Justice 
Attorneys for Defendant. 
Of Counsel: 


Davin C. AcrEson, 
United States Attorney. 
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Filed June 29, 1962 


Unrrep Srares District Court ror THE District OF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


DEFENDANT’s Response TO Motion For VoLUNTARY DIsMISsAL 
By Mercnants Trust anp Savincs Bayk 


Comes now the defendant Comptroller of the Currency, 
through his undersigned counsel, and states to the Court 
that he has no objection to the granting of the motion for 
voluntary dismissal by plaintiff Merchants Trust and Sav- 
ings Bank in this action. 

JosEPpH D. GUILFOYLE 
Acting Assistant Attorney General. 


Donatp B. MacGuryeas, 

Davip V. Sraman, 
Attorneys, Department of Justice 
Attorneys for Defendant. 


Of Counsel: 


Davip C. ACHESON, 
United States Attorney. 


Filed July 5 


Stare or Lovrsiana, 
Parish of Orleans: 


Before me, the undersigned authority, personally came 
and appeared: 


Lrow M. Trice, a person of the full age of majority and 
a resident of the Parish of Orleans, State of Louisiana, 
who after being by me, Notary, first duly sworn, did depose 
and say: 

That he is a commercial photographer and has been 
engaged in business in the City of New Orleans as a com- 
mercial photographer for forty years. 
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That on July 3, 1962 at approximately 12:30 P. M. he 
personally made the six (6) photographs attached hereto, 
signed on the reverse thereof by him and marked FB 659-1 
through 6, inclusive; that these photographs were taken 
at or in the vicinity of the intersection of Jefferson High- 
way and Central Avenue, Jefferson Parish, Louisiana; 
that Photograph No. FB 659-4 is a true and accurate photo- 
graph taken on the date aforesaid of the premises bearing 
Municipal No. 4407 Jefferson Highway, Jefferson Parish, 
Louisiana; Photograph No. FB 659-3 is a true and accurate 
photograph taken on the date aforesaid of the premises 
4407 Jefferson Highway, showing the property adjacent to 
4407 Jefferson Highway, and depicts all of the property 
from the intersection to approximately 200 feet therefrom 
on the North side of Jefferson Highway; Photograph No. 
FB 659-1 is a true and accurate photograph taken on the 
date aforesaid of the premises directly across Jefferson 
Highway from and opposite to the premises 4407 Jefferson 
Highway: Photograph FB 659-2 is a true and accurate 
photograph taken on the date aforesaid of the area from 
the intersection of Jefferson Highway and Central Avenue 
and depicts all of the property from the intersection to 
approximately 400 feet therefrom on the South side of 


Jefferson Highway and is that side of Jefferson Hiehway 
opposite from the premises 4407 Jefferson Highway; Photo- 
graph FB 659-6 is a true and accurate photograph taken 
on the date aforesaid of the area directly opposite from 
the premises 4407 Jefferson Highway and across said high- 
way. 


Leon M. Trice. 
Sworn to and subscribed before me this 3rd day of July, 
1962. 


[Copy Illegible], 
Notary Public 
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Filed July 5, 1962 


Usirep States Districr Court For rue Disrricr oF 
CoLUMBIA 


Civil Action No. 1857-62 
{Title omitted] 


AFFIDAVIT IN Support oF PLarntiFF, Bank or NEW OrLEaNS 
anD Trust Company 


State or Lovisrana, 
Parish Ve Orleans: 


Before me, the undersigned authority, personally came 
and appeared: 


Jacques A, Livaupats, a person of the full age of ma- 
jority and a resident of the Parish of Orleans, who after 
being by me, Notary, first duly sworn, did depose and say: 


That he is, the Executive Vice-President of the plaintiff, 
the Bank of New Orleans and Trust Company, and he 
submits thig affidavit in support of the pending motion 
for prelimintry injunction in the above entitled cause: 


That he understands that it has been asserted in this 
action that plaintiff, the Bank of New Orleans and Trust 
Company, would suffer no damage to its business, its 
properties or its profits if the defendant, Comptroller of 
the Currency, issued a certificate to the Whitney National 
Bank of New Orleans to establish banking facilities in 
Jefferson Parish, Louisiana. Affiant states that such asser- 
tions are untrue and incorrect for the following reasons: 

Plaintiff, the Bank of New Orleans and Trust Company, 
maintains its principal offices and banking branches entirely 
within the Parish of Orleans, State of Louisiana, and is 
restricted by State law from establishing banking facilities 
in Jefferson Parish or any other Parish in the State of 
Louisiana. Notwithstanding the fact that this plaintiff’s 
banking facilities are limited to the Parish of Orleans, a 
very large number of the plaintiff’s customers, depositors 
and borrowers reside in and are principally located in 
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Jefferson Parish, Louisiana. Affiant has reviewed the 
ledgers of the Bank of New Orleans and Trust Company 
and: 


1. As of June 21, 1962 the total amount of checking 
accounts of depositors who reside in or whose bnsi- 
nesses are located in Jefferson Parish amounted to 
approximately $2,029,000.00, and represented deposits 
by 2812 individuals and businesses and accounted for 
approximately 12.3% of the total checking account 
deposits of customers on that date. In addition to 
checking accounts the Bank serves a very large num- 
ber of individuals and businesses who reside in or 
are located in Jefferson Parish and who maintain 
savings and other type deposits with it. 


2. As of June 2, 1962 the total amount of commercial 
loans to persons residing in or businesses loeated in 
Jefferson Parish exceeding $10,000.00 amounted to 
approximately $3,410,000.00 and accounted for approxi- 
mately 15% of the total amount of commercial loans 
exceeding $10,000.00 of all customers of the Bank on 
that date. The foregoing figures are limited to com- 
mercial loans exceeding $10,000.00. In addition there- 
to the Bank has outstanding a large volume of com- 
mercial loans to persons residing in or businesses 
located in Jefferson Parish in amounts less than 
$10,000.00 as well as loans of all other types. 


In fact a substantial number of the largest depositors and 
borrowers of the Bank are residents of and are businesses 
located in Jefferson Parish. 

Accordingly, should the Comptroller of the Curreney 
authorize the Whitney National Bank of New Orleans, the 
largest bank in the State, with combined resources of 
almost one-half billion dollars, to open branch banking 
facilities through one device or another in Jefferson Parish, 
plaintiff would necessarily suffer severe loss of loans, de- 
posits and other business and would sustain damage to its 
business and profits exceeding $50,000.00 per year. Addi- 
tionally, if the Comptroller is permitted to issue the cer- 
tificeate of authority, as he proposes to do unless enjoined, 
this plaintiff would have no adequate remedy at law and 
would be unable to defend itself against the diversion to 
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and appropriation by said Whitney National Bank of a 
substantial part of the banking business and services now 
enjoyed by the Bank of New Orleans and Trust Company. 


Jacques A. Livavupats. 


Sworn to and subscribed before me on this 3rd day of 
July, 1962. 


[Copy Illegible], 
Notary Public 


Filed July 5, 1962 


Usitep Stares District Court ror THE District oF 
‘ CoLuMBIA 


Civil Action No. 1857-62 
{Title omitted] 


Orver Grantinc Motion or THe Bank or LOovisiIana IN 
New Organs To INTERVENE AS A PLAINTIFF 


Upon consideration of the Motion of The Bank of Louisi- 
ana in New Orleans for leave to intervene as a plaintiff in 
this action and to join with the other plaintiffs herein, in 
secking the relief prayed for in the Complaint herein, and 
the defendant having advised the Court by written response 
to the motion that he has no objection to the granting of 
said motion, it is by the Court this 5th day of July, 1962 

Ordered, that the said motion of The Bank of Louisiana 
in New Orleans for leave to intervene as a plaintiff in this 
action and to join with the other plaintiffs herein in seeking 
the relief prayed for in the Complaint herein be and the 
same hereby is granted, and The Bank of Louisiana in New 
Orleans be and the same hereby is admitted by the Court as 
a party plaintiff to this action. 

[Copy illegible], 
Judge, 
United States District Court 
for the District of Columbia. 
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Filed July 5, 1962 


Usitep States District Court ror THE District oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


AFFIDAVIT IN Support oF Motion For PRELIMINARY 
IngunctTIon 


Ciry oF WasHINGToN, 


District of Columbia, ss: 


Edward L. Merrigan, being duly sworn, deposes and 
says: 


I am the attorney for plaintiffs herein. 

Filed herewith is a copy of House Bill No. 1221 of the 
1962 Louisiana Legislature, ‘To prohibit the formation of 
new bank holding companies and to control expansion of 
existing bank holding companies and of their subsidiaries.’’ 

This Bill was passed by the Louisiana House of Repre- 
sentatives, with the amendments shown, cn June 27, 1962, 
by a vote of 80 to 16. It was, I am advised, passed without 
change of the House version, by the Louisiana Senate on 
July 4, 1962 by a vote of 28 to 7. I am advised that the 
legislation was supported by the Administration of the 
State of Louisiana and by the State Banking Commissioner 
of Louisiana, and is expected to be signed into law by the 
Governor without substantial delay. 


Epwarp L. Merrican. 
Sworn to and subscribed before me this 5th day of July, 
1962. 


[Illegible] 
Notary Public. 


My Commission Expires May 15, 1966. 


Regular Session, 1962 H. 3. No. 1221 
NO. 
1 HOUSE BILL. Ky. 1221--: 2 ‘ 
2 ‘Ry Mr, Angelle (By Request) 


3 : AN ACT 

4 To define the bank holding company, to prohibit the forma- 
tion of new bank holding companies, and to control the 
future expansion of existing bank holding companies and 


Be it enacted by the Legislature of Louisiana: 
SROTNIX AXOKE HARIRTMACLZ Section 1+ Declaration of Policy. 


ee 
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5 

6 ; 

q of their subsidiaries, 
8 
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It is declared to be the policy of this State to protect 
10 and to foster the growth of the independent unit bank, and 
11 institution whose SHeENID and origins are grounded in the 
12 local community and whose activities are bound up with 
13° local economic and social organizations; to prevent the un- 
14 desirable concentration of control in the banking field to the 
15 detriment of the public interest; to insure effective competi- 
16 tion among all banking institutions; and, to accomplish these 
17 objectives by prohibiting the formation of new banking 
18 holding companies and the acquisition of control by what- 
19 ever means of additional banking institutions by existing 


20 bank holding companies and by their subsidiaries. 
Section 2. Definitions.: 


KEKLAON ZX , ‘ 
foreign or domestic, 


(a) “Bank holding company” means any company, /in- 


. 


cluding a bank, (1) which directly or indirectly owns, con- 
tFols, or holds with power to vote, @ per centum or more 
of the voting shares of Ay bank, or (2) which controls in 
any manner the election of a majority of the directors of 
any rene ee (3) for the benefit of whose shareholders or 


members XX per centum or more of the voting shares of 


any bank or a bank holding company is held by trustees; 


and for the purposes of this Act, any successor to any such 


company shall be deemed to be a bank holding company 
from the date as of which such predecessor company became 
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senuired: by a bank holding a bank holding company. Notwithstanding the foregoing, 
c.insany which is a bank, or aie a I Te 2 UP y 
by any banking subsidiary of 
a bank holding company, in 
Satisfaction of a debt 
previously contractea in good 
faith, but such bank holding’ 
comoany or such subsidiaries 
shall dispose of such shares 
within a pcriod of two years 


2 (A) no company shall be a bank holding company by virtue 

3 

4 

5 
from the date on which they ‘6 sale thereof upon a reasonable basis, and (B) no company 

q 
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of its ownership or control of shares acquired by it in 
connection with its underwriting of securities and which 


are held only for such period of time as will permit the 


were acquired or from the 
date of enactment of this act, formed for the sole purpose of participating in a proxy 
whichever is later. 


solicitation shall be a bank holding company by virtue of . 
(5) nor shal) this act auply 
to shares which are held or 
acquired by a bank holding 
company which is a bank or 10 of such solicitationnnor shail this act apply to shaz 
by any banking subsidiary of 
a bank holding company, in ~  obh (b) “Company” means any corporation, business trust, part- 
Rood faith in a fiduciary ‘ 
capacity; except where such 12 nership, sigintowertexe association, or similar organization 
snares are held for the 
benefit of the shareholders doing business in this State, but shall not include XX) any 
of such bank holding company 
or any of its subsidiaries, corporation the majority of the shares of which are owned 
or to shares which are of 
the kinds and amounts by the United States or hy any State, xscxsXxxngxxomproux 
eligible for investment by 


National banking associations Han z9f2 commu pity.xchesx zhinkz 2exfavndadionx panned x 
under the provisions of 


section 5136 of the Revised ‘ f phic; “ 
tatutes; or to shares Kuk peas sdzrexdusively for zictizinnexeheatablex er wx x 


lawfully acquired and owned . notions ’x ames znexmnb 0fxthe webxaxubosx atzebhx 
rior to the date of en- 


actmeny of this Act by a bank, ina rex de che xkone sitrodx axozxrivahz sbmaheblax ox Ziax 
which is a bank holding 


company, or by any of its Ris idual wend rez care trnbink novtzofzteexarkaitins af axkish 
wholly owned subsidiaries. 


its control of voting ye of shares acquired in the course 
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(c) “Bank” means any commercial bank, savings bank, 
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trust company or similar organization doing business in this 


State. 
(d) “Subsidiary,” with respect to a specified bunk holding 
. company, means (1) any case per centum or more of 
. whose voting shares (excluding shares owned by the United 
States or by any company wholly: owned by the United 
States) is owned or controlled by such bank holding company; 
or (2) shy company the election of a majority of whose di- 


rectors is controlled‘in any manner by such bank holding 
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company; or (3) any company XZ per cevtum or more of 
whose voting shares are held by trustees for the benetit of 
the shareholders or members of such bank holding company. 
(ce) The term “successor” shall include any company which 
* nequires directly or indirectly from a bank holding company 
shared of any bank, when and if the relationship between 
such company and the bank holding company is such that 
the transaction effects no substantia: change in the control 
of the bank or beneficial ownership of such shares of such 
bank. 
Section 3. Prohibitions YPOO Acquist tion of Bank Snares or ‘Assets. 
RUKPIONA PROB , 
AXKSHS BE 
It shall be unlawful (1) for any action to be taken which 
results in a company or a bank becoming a bank holding 
* company as defined in this Act; (2) for any bank holding 


company or subsidiary thereof to acquire direct or indirect 


ownership or control of any voting shares of any bank if, 


Oyz wor 


after such acquisition, such company or subsidiary will directly: 
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or indirectly own or control more than X per centum of the vot- 
ing shares of such bank; (3) for any bank holding company or 
subsidiary thereof to acquire all or substantially all of the as- 


sets of a bank; or (4) for any bank holding company or sub- 


sidiary thereof to merge or consolidate with any other bank 
5) for any bank ..olding company or 


holding company or any sapaiaies naisoty /Nooottbstanaite subsimiary %!.ereof to ope) 
for business any bank not 


the foregoing, this prohibition shall act apply to additional now opened for business, 
whether or not, a charter 


shares acquired by a bank holding company in a bank in which permit, license or 
certificate to open for 
business iias already been 
issued. 
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such bank holding company owned or controlled a majority 


of the voting shares prior to such acquisition. 
Section 4. Penalties. 


PELFION A PRNADOUS. 
‘Any bank, bank holding company, company, or any subsid- 
jary of any of them, which willfully violates any provision 


of this Act, or any regulation or order issued by the State 
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‘Bank Commissioner pursuant thereto, shall upon conviction 
be fined not less than $500 nor more than $1,000 for each 
day during which the violation continues. Any individual 
who willfully participates in a violation of any provision 
of this Act shall upon conviction be fined not less than 


$1,000 nor more than $5,000 or imprisoned not more than 


or NO oO fF WH HF 


one year, or both. 
Section 5. Administration. 
RERZLON Dy 


The State Bank Commissioner shall administer and carry 


out the provisions of this Act and may issue such regulations 
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and orders as may be necessary to discharge this duty and 


to prevent evasions of the Act. 
Section 6. Savings Clause. 
KEKAILANAX SX VOR ES KAN KX 
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Nothing herein contained shall be interpreted or con- 
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strued as approving any act, action, or conduct which 


ray 
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is or has been or may be in violation of any existing law, 
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nor shall anything herein contained constitute a defense 
ly any action, suit or proceeding pending or hereafter in- 


stituted on xccount of any prohibited antitrust or mono- 


ry 
ive) 


polistic act, action, or conduct. 
Section 7. Severability. 
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If any provision of this Act or the application of such 
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provision to any person or circumstance, shall be held in- 
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valid, the remainder of -the Act, and the application of 
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auch provision to persons or circumstancesother than those 
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to which it is held invalid, shall not be affected thereby. 
Section 8. Repeal. 


‘All laws or parts of laws in conflict herewitn 
are hereby repealed. : 
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Filed July 6, 1962 
[Title omitted] 


State or Lovistana, 
Parish of Orleans: 


Before me, the undersigned authority, personally came 
and appeared: 


JoserH Merrick Jones of the full age of majority, who 
after being first duly sworn did depose and say: 


That he is the senior partner in the law firm of Jones, 
Walker, Waechter, Poitevent, Carrere & Denegre, which 
firm through its partners and associates is engaged in the 
practice of law in the City of New Orleans. 

That he submits this affidavit because of the improper, 
misleading and impertinent inferences made by James J. 
Gilly, Executive Vice-President of the Whitney National 
Bank of New Jrleans, in his ‘‘ Affidavit in support of De- 
fendant,’’ and the statement contained in Paragraph 7 of 
the ‘‘Third Defense’’ of the answer of the applicant to 
intervene, Whitney National Bank of Jefferson Parish, 
filed in these proceedings entitled ‘‘Bank of New Orleans 
and Trust Company et al vs. James J. Saxon, Comptroller 
of the Currency,’’ No. 1857-62 of the docket of the United 
States Distriet Court for the District of Columbia. 

That the only client represented by this firm or any 
of its members in the aforesaid proceedings, either directly 
or indirectly, is plaintiff, the Bank of New Orleans and 
Trust Company, on whose behalf this firm has instituted 
the aforesaid procedings solely and exclusively to protect 
the valuable property rights of said Bank, which would 
be irreparably damaged if the Whitney National Bank of 
New Orleans is permitted by the Comptroller of the Cur- 
rency to establish banking facilities in Jefferson Parish, 
Louisiana. 

This law firm has represented the Bank of New Orleans 
and Trust Company since its organization in 1946 and has 
also for many years represented The National Bank of 
Commerce in New Orleans in many of its legal matters. 
Affiant advised the National Bank of Commerce in New 
Orleans of his firm’s proposed representation of the Bank 
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of New Orleans and Trust Company in this proceeding and 
was told that said Bank had no objection to his undertaking 
this representation. Any insinuations by the officials of the 
Whitney National Bank of New Orleans that the aforesaid 
law firm is representing the National Bank of Commerce 
in New Orleans in these procedings are improper and false. 


JosEPH MEeErrIcK JONEs. 


Sworn to and Subscribed before me this 3rd day of 
July, 1962. 


Joun J. WEIGEL, 
Notary Public. 


Filed July 6, 1962 
Usitep States District Court ror THE District or CoLuMBIA 
Civil Action No. 1857-62 
[Title omitted] 


OrpER 


Upon consideration of the motion for voluntary dismissal 
by the plaintiff Merchants Trust and Savings Bank, and it 
appearing that the defendant Comptroller of the Currency 
has indicated no objection to the granting of this motion, 
and for good cause shown, it is hereby 

Ordered that said motion be and the same hereby is 
granted and the Merchants Trust and Savings Bank is 
hereby dismissed as a plaintiff from this action. 

Done this 6 day of July, 1962. 


ALEXANDER Hoxrzorr, 
United States District Judge 
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Filed July 10, 1962 
Unrrep States District Court ror THE District oF COLUMBIA 
Civil Action No. 1857-62 


[Title omitted] 


ANSWER P| eee DEFENDANT TO PuarntirFs’ Com- 
PLAINT FOR DECLARATORY JUDGMENT AND IngUNCTIVE ORDER 


Whitney National Bank in Jefferson Parish, the interven- 
ing defendant, answers the plaintiffs’ complaint as follows: 


First Defense 


The complaint fails to state a claim upon which relief 
can be granted. 
Second Defense 


’ 

(1) It is admitted that plaintiff, Bank of New Orleans 
and Trust Company, is a banking corporation duly or- 
ganized andfexisting under and pursuant to the laws of the 
State of Loyisiana and that it maintains its principal office 
and banking branches entirely within the City of New Or- 
leans, Statq of Louisiana. The allegations contained in 
Paragraph I are otherwise denied. 

(2) It is admitted that plaintiff, Merchants Trust and 
Savings Bank, is a banking corporation duly organized and 
existing under and pursuant to the laws of the State of 
Louisiana and that it maintains its banking offices and facili- 
ties entirely on the East Bank of the Mississippi River in 
the Parish of Jefferson, State of Louisiana. The allega- 
tions contained in Paragraph 2 are otherwise denied. 

(3) It is admitted that plaintiff, Guaranty Bank and 
Trust Company, of Lafayette, Louisiana, is a banking cor- 
poration organized and existing under and pursuant to the 
laws of the State of Louisiana and maintains its banking 
offices and facilities in Lafayette Parish, State of Louisiana. 
The allegations contained in Paragraph 3 are otherwise 
denied. 

(4) The allegations contained in Paragraph 4 are ad- 
mitted. 

(5) The allegations contained in Paragraph 5 are denied, 
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except to admit the existence of the statutory provisions 
referred to therein. Intervening defendant specially avers 
that the matters herein sued upon insofar as they involve 
the Comptroller of Curreney are strictly within an area 
committed to his sole and uncontrolled discretion and are 
not subject to judicial review. 

(6) It is admitted that plaintiffs are all engaged in the 
banking business of the State of Louisiana. The allega- 
tions contained in Paragraph 6 are otherwise denied. It 
is specially averred that Section 36 of Title 12 of the United 
States Code has no application whatsoever to the matters 
herein sued upon, and that what is actually involved, namely 
action by the Comptroller of Currency pursuant to Section 
27 of said title, is and would be within an area of discretion 
committed to said office exclusively, and not subject to 
judicial review. 

(7) The allegations of the first sentence of Paragraph 7 
are admitted. The allegations of the second sentence deal 
in relative terms and if called upon to admit or deny the 
said allegation, intervening defendant denies same for lack 
of suffcient information to justify a belief. Intervening 
defendant admits that as of June 30, 1961, it held approxi- 
mately 39% of the total deposits in all banks in the Parish 
of Orleans, State of Louisiana, and 44% of all deposits of 
individuals, partnerships and corporations, but the remain- 
ing allegations of the third sentence of the first paragraph 
of Paragraph 7 are relative terms, and if called upon to 
admit or deny said allegations, intervening defendant de- 
nies same for lack of sufficient information to justify a 
belief. 

(S) The allegations contained in Paragraph § are denied, 
except to admit the existence of Title 12, United States Code 
Sections 27 and 36, and intervening defendant specially 
avers that Section 36 has no application whatsoever to the 
matters herein sued upon. Intervening defendant further 
avers that insofar as Section 27 may be concerned, any 
action of the Comptroller of the Currency pursuant thereto 
is in an area committed to the sole discretion of said officer, 
and is not subject to judicial review. 

(9) Intervening defendant admits the existence of 
Louisiana Revised Statutes 6:54, 328, which are applicable 
to banks organized under the laws of the State of Louisiana. 
Intervening defendant otherwise denies the allegations of 
Paragraph 9 and avers that said statutory provisions have 
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no application whatsoever to the matters herein sued upon. 

(10) Intervening defendant is informed and believes that 
the officers of Whitney National Bank of New Orleans have 
at least some familiarity with the National Banking Act and 
the laws of Louisiana pertaining to banks, as a general 
proposition. Intervening defendant is not in a position 
to admit or otherwise deny the allegation with respect to 
the Comptroller of the Currency. The allegations contained 
in Paragraph 10 are otherwise denied. 

(11) The allegations contained in Paragraph 11 are 
denied. 

(12) Intervening defendant denies the allegations of 
Paragraph 12 except to admit that Whitney National Bank 
of New Orleans, Crescent City National Bank, and Whit- 
ney Holding Company participated in a reorganization 
program, all of the phases of which received the required 
approvals of the appropriate regulatory authorities. In ad- 
dition, intervening defendant avers that Crescent City Na- 
tional Bank was properly organized and received due ap- 
proval of and a certificate of authority to commence busi- 
ness from the Comptroller of Currency, which action on 
the part of the Comptroller of Currency was in an area 
committed to the sole discretion of that office, and is not 
subject to judicial review. Intervening defendant avers 
also that the matters alleged in Paragraph 12 have no bear- 
ing whatsoever on the cause of action herein sued upon. 

(13) The allegations of Paragraph 13 are denied, and it 
is specially averred that Title 12, United States Code, Sec- 
tion 1845 has no relevancy whatsover to the matters herein 
sued upon. 

(14) The allegations of Paragraph 14 are denied. 

(15) The allegations of Paragraph 15 are denied, except 
to admit that all due approvals were obtained with respect 
to the organization of Crescent City National Bank, and 
that the approval of the Comptroller of Currency contem- 
plated some action on the part of the Federal Reserve Sys- 
tem, the approval of which body was ultimately obtained. 

(16) The allegations of Paragraph 16 are admitted, and 
intervening defendant specially avers that the Federal Re- 
serve Board gave notice of said application to the public 
as required by law. 

(17) It is admitted that the Comptroller of Currency noti- 
fied the Federal Reserve System recommending approval of 
the acquisition by Whitney Holding Company of the stock 
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of Whitney National Bank of New Orleans and that of the 
intervening defendant. The remaining allegations of Para- 
graph 17 are denied, and intervening defendant specially 
avers that the Board of Governors of the Federal Reserve 
System did not ‘‘forego the holding of a formal, statutory 
hearing on the application’’, as is averred by plaintiff, but, 
to the contrary, held a formal hearing after due legal notice 
and following press releases, including releases in news- 
papers of gencral circulation in the City of New Orleans, 
all of which were available to plaintiffs and contained the 
date of the hearing as scheduled and ultimately held on 
January 17, 1962. The fact of the holding of such hearing 
was well known to plaintiffs despite their allegations to 
the contrary, in view of the quotation from the transcript 
of said hearing as appears in Paragraph 17 of plaintiffs’ 
complaint. 

(18) The allegations of the first sentence of Paragraph 
18 are denied, except to admit that the Federal Reserve 
System on May 3, 1962, did issue an order, copy of which 
is attached hereto as Exhibit A. Intervening defendant 
specially denies that said approval in any way involved the 
approval of the establishment of a ‘‘new branch in Jefferson 
Parish, Louisiana’’. 

Intervening defendant denies the remaining allegations 
of Paragraph 18 for lack of sufficient information to justify 
a belief. 

(19) It is admitted that defendant, The Comptroller of 
Currency, on May 18, 1962, confirmed his formal approval 
of the consolidation of Whitney National Bank of New Or- 
leans and Crescent City National Bank, which became 
effective on May 24, 1962, and that a certificate of authority 
to do business as a national bank was issued to Crescent 
City National Bank as of May 24, 1962. The allegations of 
Paragraph 19 are otherwise denied. Intervening defendant 
specially avers that it is a duly organized banking institu- 
tion under the national banking laws, that it has complied 
with law in all respects, and has been recognized by the 
Comptroller of Currency and that it is presently awaiting 
the issuance of a formal certificate of authority from the 
Comptroller of Curreney in order that it might commence 
business in the Parish of Jefferson, State of Louisiana. In- 
tervening defendant is not itself a branch bank or branch 
facility, and there is no pending application of intervening 
defendant or of Whitney National Bank of New Orleans to 
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establish a branch bank in the Parish of Jefferson, State 
of Louisiana. Intervening defendant is informed and be- 
lieves that Whitney Holding Corporation, a corporation 
duly organized under the laws of the State of Louisiana 
and subject to regulation under 12 U.S.C. Sections 1841- 
1848, has no intention of establishing or attempting to estab- 
lish or of applying for authority to establish a ‘‘branch 
bank”’ or ‘‘branch banking facilities’? in the Parish of 
Jefferson, State of Louisiana, inasmuch as said corporation 
is not a ‘‘bank”’ or ‘‘banking institution’’. 

Ge The allegations contained in Paragraph 20 are de- 
nied. 

(21) It is admitted that the figures recited in Paragraph 
21 are substantially correct. The allegations of said para- 
graph are otherwise denied. 


Third Defense 


(1) All action taken by intervening defendant, Whitney 
National Bank of New Orleans, Crescent City National 
Bank, and Whitney Holding Company, in connection with 
the matters herein sued upon and matters relating thereto 
has been taken openly and with full disclosure of all rele- 
vant facts and without subterfuge of any kind. 

(2) The organization of the intervening defendant in no 
way cireunivents, and its commencement of the business of 
banking in Jefferson Parish, Louisiana, would in no way 
circumvent the provisions and purposes of the National 
Banking Act, but are entirely consistent therewith and 
authorized thereby. The purpose of the organization of 
the intervening defendant was to furnish Jefferson Parish 
the additional local banking facilities urgently needed and 
sought by those residing and doing business in said Parish, 
as well as to give Whitney Holding Corporation and its 
stockholders an opportunity to share in the potential growth 
offered to banks serving said Parish. 

(3) The banking facilities to be established by interven- 
ing defendant will not in any way or for any purposes con- 
stitute a ‘‘branch’’ or ‘‘branch facility’’ of either Whitney 
National Bank of New Orleans or Whitney Holding Cor- 
poration, but intervening defendant is a legal entity sepa- 
rate and distinct from Whitney National Bank of New Or- 
leans and Whitney Holding Corporation. 

(4) The issuance to intervening defendant by defendant, 
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Comptroller of Currency, of a certificate of authority to 
commence the business of banking will be in accordance 
with the applicable provisions of the National Bank Act 
(12 U.S.C. 21-27) and will be within the authority and dis- 
eretion vested thereby in said defendant. 

(5) Plaintiff, Guaranty Bank and Trust Company, is 
located in and serves a community many miles from the 
metropolitan area of New Orleans and in no way served by 
banks in Jefferson Parish. 

(6) Plaintiff, Merchants Trust and Savings Bank, oper- 
ates in Jefferson Parish, but is controlled by Louis J. 
Roussel who also controls National American Bank in New 
Orleans, a competitor of Whitney National Bank of New 
Orleans. 

(7) The Bank of New Orleans and Trust Company does 
not operate in Jefferson Parish at all, and is already faced 
with competition in Jefferson Parish in the form of plain- 
tiff, Merchants Trust and Savings Bank, as commonly con- 
trolled with the National American Bank in New Orleans, 
and also from National Bank of Commerce in Jefferson 
Parish, an established affiliate of the National Bank of 
Commerce in New Orleans. The attorneys appearing in 
this proceeding on behalf of plaintiff, Bank of New Orleans 
and Trust Company, are also attorneys for National Bank 
of Commerce in New Orleans. 

(7) In good faith and in compliance with all applicable 
laws, and with notice to all parties and after public investi- 
gation and hearings, intervening defendant has been or- 
ganized with great effort and great expense. Intervenor’s 
charter has been issued and intervenor is competely legally 
organized. The following further steps have been taken by 
intervenor : 


(a) It has elected its directors and officers. 

(b) It has designated a full complement of clerks and 
tellers ready to commence work. 

(c) It has purchased premises and commenced con- 
struction. 

(d) It has leased temporary quarters. 

(c) It has subscribed and paid for Federal Reserve 
membership stock. 

(f) It has printed many of its forms, checks, stationery 
and incurred other substantial expenses. 

(g) It has represented to the public that it will be open 
for business momentarily. 
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(1) That the court enter a judgment declaring and ad- 
judging that defendant, Comptroller of Currency, is 
authorized and empowered by the provisions of the National 
Banking Act (12 U.S.C. 21-27) in his sole diseretion to issue 
to intervening defendant a certificate of authority to com- 
mence the business of banking in Jefferson Parish, Louisi- 
ana. 

(2) That the court deny the prayer of plaintiffs’ com- 
plaint for a permanent injunction and a preliminary injunc- 
tion against defendant. 


Usrrep States or AMERICA 


Berore THE Boarp oF GoveRNorS OF THE FEDERAL RESERVE 
{ SysTEM 


Washington, D. C. 


In the Matter of the Application of: Waitsey Hovprxe 
CorvoraTion for approval of its becoming a bank holding 
company by acquiring the stock of Crescent City National 
3ank. New Orleans, Louisiana, and Whitney National 
Bank in Jefferson Parish, Jefferson Parish, Louisiana 


Orver Arrrovixe Appiication Unper Baxx Ho iprne 
Company AcT 


There has come before the Board of Governors, pursuant 
to section 3(a) (1) of the Bank Holding Company Act of 1956 
(12 USC 1842) and section 222.4(a) (1) of Federal Reserve 
Regulation Y (12 CFR 222.4(a)(1)), an application on be- 
half of Whitney Holding Corporation, New Orleans, Louisi- 
ana, for the Board’s prior approval of action whereby 
Whitney Holding Corporation would become a bank holding 
company by acquiring substantially all of the voting stock 
of (1) the Crescent City National Bank, New Orleans, 
Louisiana (a proposed new bank), into which would be 
consolidated the existing Whitney National Bank of New 
Orleans, under the latter title, and (2) the Whitney Na- 
tional Bank in Jefferson Parish, Jefferson Parish, Louisi- 
ana (a proposed new bank). A Notice of Receipt of Appli- 
cation was published in the Federal Register on July 28, 
1961 (26 Federal Register 6792), which provided an oppor- 
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tunity for submission of comments and views regarding 
the proposed acquisitions, and the time for filing such com- 
ments and views has expired and all comments and views 
filed with the Board have been considered by it. Pursuant 
to Order published in the Federal Register on December 23, 
1961 (26 Federal Register 12312), a public proceeding with 
respect to the application was held before the Board on 
January 17, 1962 to provide a further opportunity for the 
expression of views and opinions by interested persons, 

It is Ordered, for the reasons set forth in the Board’s 
Statement of this date, that said application be and hereby 
is granted, provided that the acquisitions approved herein 
shall not be consummated (a) sooner than seven calendar 
days after the date of this Order or (b) later than three 
months after said date, and provided further that Whitney 
National Bank in Jefferson Parish shall be opened for 
business within six months after said date. 

Dated at Washington, D. C., this 3rd day of May, 1962. 

By order of the Board of Governors. 

Voting for this action: Chairman Martin, and Governors 
Balderston, Mills, Shepardson, King, and Mitchell. 

Voting against this action: Governor Robertson. 


Merritt SHEerman, 
Secretary. 
(Seal). 
Filed July 10, 1962 


Unrtep States District Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Orpen ALLowinGc Wurrney Nationa, BANK IN JEFFERSON 
Parish TO INTERVENE as A DEFENDANT 


The Whitney National Bank in Jefferson Parish having 
moved the Court for leave to intervene as a defendant in 
this action, and such motion having come on to be heard on 
July 6, 1962, and at the hearing counsel for the plaintiffs 
and for the defendant Comptroller of the Currency having 
orally consented to the granting of such motion, it is hereby 
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Ordered that the Whitney National Bank in Jefferson 
Parish have leave to intervene in this cause and that said 
bank be and the same hereby is made an additional party 
defendant herein, and it is 

Further Ordered that the Answer of such intervening 
defendant, presently attached as an exhibit to the motion 
for intervention, may be filed in the Clerk’s office in the 
same manner ahd with the same effect as if such intervening 
defendant had been named as an original party to this 
cause, and it is 

Further Ordered that the caption of this action shall 
hereafter read as follows: 


Bank or New Orteans anv Trust Company, GuaRaNnTy 
Bank anp Trust Company, Plaintiffs, 


Bank or Louisiana in NEw Orteans, Intervening Plaintiff, 
v. 
James J. Saxon, Comptroller of the Currency, Defendant, 


Wuirney NationaL Bank 1n JEFFERSON Panisu, Intervening 
Defendant. 


Done this — day of July, 1962. 


/s/ ALEXANDER Ho.tzorr, 
United States District Judge. 


+ Filed July 10, 1962 


Unirep Srares Disrricr Court ror THE DisTRICT oF 
CotuMBIA 


Civil Action No. 1857-62 
' [Title omitted] 


Fryvines or Fact anp Conc.usions or Law in SUPPORT OF 
PRELIMINARY INJUNCTION 


The motion of plaintiffs for a preliminary injunction 
having come on for hearing on July 6, 1962, and the Court 
having considered the Complaint herein, the affidavits filed 
in support of and in opposition to the motion, the evidence 
in the form of written exhibits submitted during the afore- 
mentioned hearing, and having heard oral argument of 
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counsel, hereby makes the following findings of fact and 
conclusions of law: 


Findings of Fact 


1. The defendant, James J. Saxon, Comptroller of the 
Currency proposes to issue, during the pendency of this 
action and before same can be heard and determined on 
its merits, a certificate of authority pursuant to 12 U.S.C. 
§ 27 to the intervening defendant herein, Whitney National 
Bank in Jefferson Parish, which would enable it to open 
and operate banking facilities in Jefferson Parish, Louisi- 
ana. 

2. Plaintiffs contend that the issuance of said certificate 
of authority would be unlawful and contrary to 12 U.S.C. 
§ 36, 1845 and 1846 and Louisiana Revised Statutes, Title 6, 
Section 54. 

3. Plaintiffs contend further that the issuance of said 
certificate would cause each to sustain irreparable injury 
and damages to its banking business and properties ema- 
nating from said Jefferson Parish, Louisiana and it appears 
that such injury and damages to plaintiffs may exceed the 
sum of $10,000, and that plaintiffs are without any adequate 
remedy at law. 

4. The granting of a preliminary injunction is necessary 
to preserve the status quo until the merits of the ease ean 
be decided, 


Conelusions of Law 


1. This Court has jurisdiction over this action under 
28 U.S.C. § 1331. 

2. Plaintiffs are entitled to a preliminary injunction 
restraining the defendant Comptroller of the Currency 
from issuing a certificate of authority to the Whitney 
National Bank in Jefferson Parish for the opening and 
operation of banking facilities in Jefferson Parish, Louisi- 
ana until this action can be heard and determined on its 
merits. 


Done this 10 day of July, 1962. 


/s/ ALEXANDER Hotrzorr, 
United States District Judge. 
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Filed July 10, 1962 


{ 


Usitep Srares Districr Court ror THE District or 
CoLuMBIA 


Civil Action No, 1857-62 
{Title omitted] 


Pretiminary InguncTion 


This cause came on to be heard on plaintiffs’ motion 
for a preliminary injunction and the Court having con- 
sidered the Complaint, the affidavits sobaied in support 
of said motion and in opposition thereto, the exhibits sub- 
mitted to the Court during the hearing of he motion, and 
having heard counsel, and, it appearing to the Court after 
due deliberation that unless a preliminary injunction is 
eranted herein, defendant James J. Saxon, ( ‘omptroller 
of the Currency may, before this action can be determined 
on its merits, issue a certificate or certificates anthorizing 
defendant Whitney National Bank in Jefferson Parish, or 
persons or cor porations i in active concert and particination 
with said defendant, to open and operate banking facilities 
in Jefferson Parish, State of Louisiang, to the irreparable 
injury and damage of the plaintiffs herein, and the Court 
having made and filed its findings of fact and conclusions 
of law, it is this 10 day of July, 1962, 

Ordered, that defendant James J. Saxon, Comptroller 
of the Currers “vy, his agents, servants, employees and at- 
torneys, be a atta’ they hereby are restrained and enjoined, 
pending the determination of this action or until further 
order of this Court, from issuing or delivering any cer- 
tificate, pursuant to 12 U.S.C. § 27 or otherwise. to defend- 
ant Whitney National Bank in Jefferson Parish, or to 
any person, or corporation in active concert or participa- 
tion with said W hitney National Bank in Jefferson Parish, 
authorizing the opening and operation by them or any of 
them of new branch bank or banking facilities within the 
limits of Jefferson Parish, State of Louisiana: provided 
that plaintiffs give security in the sum of $50,000 for the 
payment of surh costs and damages as may ‘be incurred or 
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suffered by Whitney National Bank in Jefferson Parish 
who is found to have been wrongfully enjoined, such bond 
to be submitted no later than the 17th day of July, 1962. 


/s/ ALEXANDER Ho.rzorr, 
United States District Judge. 


Filed July 11, 1962 


Unrrep States District Court ror THE District or 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Motion or DereNpant CoMPTROLLER OF THE CURRENCY For 
Summary JupGMENT 


Comes now the defendant Comptroller of the Currency, 
by his undersigned counsel, and moves the Court to enter 
summary judgment in his favor on the grounds that there 


1s no genuine issue herein as to any material fact and that 
he is entitled to judgment as a matter of law. Attached in 
support of this motion are the statement required by Local 
Civil Rule 9(h) and a memorandum of points and authori- 
ties. 

In further support of this motion, specific reference is 
here made to the affidavit of James J. Saxon, filed on June 
20, 1962, and to defendant’s memoranda filed on June 20, 
June 26, and July 3, 1962, in opposition to the previous 
motion for preliminary injunction. General reference is also 
made to the other papers on file in this action, since a 
motion for summary judgment searches the entire record 
before the Court. 

/s/ Josep D. Guitroyte, 
Acting Assistant Attorney General. 


/s/ Doxato B. MacGuryzas, 
/s/ Daviw V. SEaman, 
Attorneys, Department of Justice 
Attorneys for Defendant Comptroller 
of the Currency 
Of Counsel: 


Daviv C. AcHEson, 
United States Attorney. 
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Filed July 11, 1962 


Unrtep States District Court ror THE District oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


STATEMENT OF DEFENDANT COMPTROLLER OF THE CURRENCY 
Pursuant To Locan Civiz Rute 9(h) 


The defendént Comptroller of the Currency, pursuant to 
Local Civil ‘tule 9(h), submits the following statement of 
the material facts as to which he contends there is no gen- 
uine issue in this case: 


1. On October 3, 1961, the Comptroller of the Currency 
gave preliminary approval to the formation of two new 
national banks, the Crescent City National Bank and the 
Whitney National Bank in Jefferson Parish, subject to 
approval by the Federal Reserve Board of the formation of 
a holding company for the purpose of acquiring the stock 
of such banks, pursuant to the Bank Holding Company Act 
of 1956. 

2. On May 3, 1962, the Federal Reserve Board approved 
the application of Whitney Holding Corporation to become 
a bank holding company by acquiring the stock of the 
Crescent City National Bank and the Whitney National 
Bank in Jefferson Parish. 

3. On May 18, 1962, the Comptroller of the Currency 
approved the consolidation of the existing Whitney Na- 
tional Bank in New Orleans into the Crescent City National 

Bank under the name Whitney National Bank in New Or- 
leans. This consolidation was accomplished on May 24, 
1962. 

4, On May 24, 1962, the Whitney Holding Corporation, 
which had been previously organized under Louisiana law, 
completed the organization of the Whitney National Bank 
in Jefferson Parish by purchasing all of its stock (except 
for directors’ qualifying shares) for $650,000.00. Bylaws 
were adopted and the directors and officers were elected, 

5. The Articles of Association and the Certificate of 
Organization of the Whitney National Bank in Jefferson 
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Parish have been executed and filed with the Comptroller 
of the Currency pursuant to 12 U.S.C. 24, and thereupon 
the Whitney National Bank in Jefferson Parish became a 
new national bank and a body corporate. 

6. The present suit was filed on July 9, 1962, just as the 
Comptroller of the Currency was about to issue a Certifi- 
eate of Authority pursuant to 12 U.S.C. 27, permitting the 
Whitney National Bank in Jefferson Parish to commence 
banking operations. 


/s/ JosepH D. GuILFoYLe, 
Acting Assistant Attorney General. 


/s/ Doxatp B. MacGurneas, 
/s/ Davi V. SEAMAN, 
Attorneys, Department of Justice 
Attorneys for Defendant Comptroller 
of the Currency 
Of Counsel: 


Davip C. ACHESON, 
United States Attorney. 


H Filed July 16, 1962 


Unirep STATES District Court For THE District oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


OrrictaL Transcript oF PRrocEEDINGS 
‘ Prepared for: Court 
Date: July 6, 1962 
GrraLtp Nevitt, 
ore ‘ial Reporter, 
S.,Court House, 
ve alee! 1, D. C., 


STerling 3- 5700, 
Extension 274. 
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{1] Usrrep States Districr Court ror THe District oF 
CoLuMBIA 


Civil Action No. 1857-62 


Bank or New Ornveans anp Trust Company, MERCHANTS 
Trust anp Savincs Bank, Guaranty Bank anp Trust 
Company, Plaintiffs, an 

James J. Saxon, Comptroller of the Currency, Washington, 

D. C., Defendant. 


Washington, D. C. 
Friday, July 6, 1962. 


The above cause came on for hearing of motions before 
The Honorable Alexander Holtzoff, Judge, United States 
District Court for the District of Columbia. 


APPEARANCES: 


On behalf of Plaintiff Bank of New Orleans & Trust: 
Edward L. Merrigan, Esq., A. J. Waechter, Esq. 

On behalf of Plaintiff Guaranty Bank & Trust: James 
W. Bean, Esq. 

On behalf of Intervening Plaintiff Bank of Lonisiana 
In New Orleans: G. Harrison Scott, Esq. 
[2] On behalf of Defendant James J. Saxon: David V. 
Seaman, Esq., Department of Justice. Robert Bloom, 
Esq., Chief Counsel, Comptroller of the Currency. 

On behalf of Intervening Defendant Whitney National 
Bank In Jefferson Parish: Maleolm L. Monroe, Esq., 
Hamilton Carothers, Esq. 


[3] ProceEDiIncs 


The Deputy Clerk: Bank of New Orleans vs. Saxon. 

Mr. Merrigan: Your Honor, may I introduce to the Court 
some counsel from out of the District of Columbia who 
have appeared here on the motion this morning? 

The Court: Very well. 

Mr. Merrigan: Of course, I am Mr. Merrigan, repre- 
senting the Bank of New Orleans & Trust Company, one 
of the plaintiffs. 
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Mr. A. J. Waechter, of the Louisiana Bar, is here to 
represent the Bank of New Orleans & Trust Company. 

Mr. James W. Bean, of Lafayette, Louisiana, is here 
to represent the Guaranty Bank and Trust Company of 
Lafayette, Louisiana. 

Mr. G. Harrison Scott, of New Orleans, is here to repre- 
sent another plaintiff, The Bank of Louisiana In New 
Orleans. 

On the other side of the table, Your Honor— 

The Court: Just a moment. It is not sufficient to intro- 
duce them. You have to move that they be admitted pro 
hae vice. 

Mr. Merrigan: Your Honor, I so move, for the attorneys 
appearing on behalf of the plaintiffs, and I would like to 
make the same motion, if I might, for Mr. Malcolm [4] 
Monroe 

The Court: Yes, but will you also state of what state 
bar each counsel is a member, so we have a record of that. 

Mr. Merrigan: Yes, Your Honor. Mr. Waechter is an 
attorney of the Louisiana Bar. Mr. Bean is a member of 
the Bar of the State of Louisiana. Mr. Scott is a member 
of the Bar of the State of Louisiana. Mr. Maleolm Monroe, 
representing the proposed intervenor, applicant for inter- 
vention, is a member of the Bar of the State of Louisiana. 

Mr. Seaman: Your Honor, Mr. Monroe is also a member 
of the Bar of the District of Columbia. 

Mr. Merrigan: I didn’t know this, Your Honor. 

The Court: Then you do not have to move his admission. 

Mr. Merrigan: No, Your Honor. 

Mr. Seaman: Your Honor, if I may, I am David Seaman, 
of the Department of Justice. Before we start, I would 
like to make a matter of procedure as to these motions. 

Your Honor, there are three motions before you, as I 
understand it, this morning. The motion that is set down 
first is the motion for preliminary injunction. The second 
motion is the motion of the Whitney National Bank to 
intervene as a defendant. That motion has been pending 
for some time, Your Honor. 

[5] The Court: You say motion for preliminary injunc- 
tion. What is the next motion? 

Mr. Seaman: The motion of the Whitney National Bank 
In Jefferson Parish, Your Honor, to intervene as a defend- 
ant. They are the bank, Your Honor, that want the certifi- 
cate from the Comptroller. 
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The Court: Just tell me what the motions are, first. 

Mr. Seaman: Yes, Your Honor. That is the second. And 
the third is the motion of one of the plaintiffs to withdraw. 
That is not opposed, Your Honor, and as far as I know 
it can be granted immediately. 

The Court: A motion to withdraw what? 

Mr. Seaman: They are one of the three plaintiffs, Your 
Honor: 

The Court: You say motion to withdraw. Motion to 
withdraw what? 

Mr. Seaman: It is one of three plaintiffs, Your Honor. 
They want to withdraw as a plaintiff. 

The Court: In other words, they want to dismiss the ac- 
tion as to them? 

Mr. Seaman: Yes, Your Honor. 

The Court: Is there any opposition to that? 

Mr. Seaman: None whatsoever, and I have a proposed 
order, Your Honor. 

[6] The Court: Suppose you submit an order to that effect. 

T think the motion for leave to intervene should be heard 
before the motion for an injunction. 

Mr. Seaman: Yes, Your Honor, that is our position. 

Mr. Merrigan: Your Honor, we will consent to the inter- 
vention of the Whitney National Bank In Jefferson Parish, 
provided, of course—which we have the right to do under 
the rules—we can move at some later time to add the parent 
bank, Whitney National Bank of New Orleans. I won’t 
press this on the Court at this time because I think it will 
become 

The Court: As I understand it from Mr. Seaman’s state- 
ment, there are two motions before me, two contested mo- 
tions; is that correct? 

Mr. Seaman: Yes, Your Honor. 

The Court: One motion for preliminary injunction and 
the other is a motion for leave to intervene. 

Mr. Merrigan: But we withdraw: 

The Court: I think it would be appropriate to hear the 
second motion first, would it not? 

Mr. Seaman: Yes, Your Honor. 

Mr. Merrigan: Yes, Your Honor, and we are trying to 
expedite the proceedings because I think the real important 
matter before the Court is the motion for preliminary in- 
junction. 
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[7] The Court: Is there any opposition to the motion for 
leave to intervene? 

Mr. Merrigan: We withdraw our opposition to that. 

The Court: Is the Government opposing it? 

Mr. Seaman: Certainly not, Your Honor. 

The Court: Very well, then, that will be granted by con- 
sent. 

Mr. Monroe: Your Honor, could I point out we en- 
deavored to intervene some time ago and we were vigorously 
opposed. I just want to point that out. 

The Court: flhat has become an academic question. 

Mr. Monroe! I understand, Your Honor. 

The Court: Who is the intervention petitioner? Who is 
the intervenor? 

Mr. Seaman: Your Honor, the intervenor is the Whitney 
National Bank In Jefferson Parish. They are the ones 
that want the certificate. 

The Court: I see. Very well. So, there is just one 
matter before me to be argued now, the motion for pre- 
liminary injunction. 

Mr. Seaman: Yes, Your Honor. 

The Court: Against the Comptroller of the Currency. 

Mr. Seaman’: Yes. 

The Court: Very well, I will hear the motion. 

{8] Mr. Merrigan: Your Honor, this is a motion for pre- 
liminary injunction to restrain the Comptroller of the Cur- 
rency pendente lite from issuing a certificate under the Na- 
tional Banking Act, Title 12 United States Code, for the 
opening and operation of banking facilities in Jefferson 
Parish, Louisiana, by either the Whitney National Bank of 
New Orleans, which is a bank located in the City of New 
Orleans, Parish of Orleans, or by the so-called Whitney 
Holding Corpgration or by the Whitney National Bank In 
Jefferson Partsh, which has just been admitted to these 
proceedings by intervention. 

The Court: Just a moment. I am afraid you got ahead 
of me a little bit. The injunction is requested against the 
Comptroller of the Currency against issuing a certificate 
to whom? 

Mr. Merrigan: To any one of those three banks, the Whit- 
ney National Bank of New Orleans, the Whitney Holding 
Corporation, or the so-called Whitney National Bank In 
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Jefferson Parish, the party who has just been allowed to 
intervene. 

And, of course, the basis of our opposition against the 
intervention previously was that the real party in interest 
was the Whitney National Bank of New Orleans or the 
Whitney Holding Corporation. 

Now, Your Honor, when this matter came on before [9] 
Judge Hart on June 27th, a temporary restraining order 
was issued, holding the certificate of the Comptroller in 
abeyance until today; and, of course, the temporary re- 
straining order expires today and we are here, of course, 
on the motion for preliminary injunction. 

The plaintiffs eontend—— 

The Court: Of course, a temporary restraining order is 
not an adjudication of any kind. It is issued ex parte and 
all it is intended to do is to hold matters in status quo for 
ten days, that is all. 

Mr. Merrigan: Well, in this case, Your Honor, that is 
entirely true; but in this case it was granted on notice and 
after argument of some kind before the Court. 

The Court: That does not make any difference. That is 
the only effect a temporary restraining order has. 

Mr. Merrigan: Entirely correct, Your Honor. 

Now, plaintiffs contend, Your Honor, to sharpen the is- 
sues here, that under the facts of this case the opening of 
banking facilities in Jefferson Parish, Louisiana, and the 
granting of the certificate by the Comptroller are unlawful 
under the following provisions of law: 

First, Section 36 of the National Bank Act, which is Title 
12, 36 (¢). Under the statutes of Louisiana, Revised Statute 
6:54, which was passed by the State of Louisiana [10] in 
pursuance of Section 36 of the National Bank Act. And I 
will 

The Court: Now suppose, if you don’t mind, you make 
your references to the United States Code rather than to 
the constituent statute. We always use the Code because 
it is not practical to have a copy of every possible statute. 
You refer to 12 United States Code, section what? 


Mr. Merrigan: It is Title 12 United States Code, Section 
36. 


The Court: You may proceed. 

Mr. Merrigan: Section 36 (c) provides that a national 
banking association may, with the approval of the Comp- 
troller of the Currency, establish and operate new branches 
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beyond the limits of the city in which its main office is 
located, if such establishment and operation are at that 
time expressly authorized to state banks by the law of the 
state in question. 

The Court: SVhere are you reading from? I have the 
statute here. 

Mr. Merrigan; 12 United States Code, Section 36 (ec), 
Your Honor. 

The Court: Yes, but it is a very long section, very long 
sub-section. What part of it were you reading from? 

Mr. Merrigan: I am quoting from (¢)(1) and (¢) (2). 
[11] The Court: Yes. 

Mr. Merrigan: And that says, of course, Your Honor, that 
a national bark which has a main office in the City of New 
Orleans, Parish of Orleans, can open a branch bank beyond 
the City of New Orleans, Parish of Orleans, only if the laws 
of the State of Louisiana expressly permit state banks to 
do the same thing; and the statute as passed by Congress 
says that the state statute involved must authorize the open- 
ing of that branch by language specifically granting such 
authority affirmatively and not merely by implication or 
recognition. + 

The Court: Where are you reading from now? 

Mr. Merrigan: (¢) (2), Your Honor. 

The Court: Yes. 

Mr. Merrigan: Now if I could direct Your Honor’s atten- 
tion to Sub-section (f£) of Section 36, which is on the next 
page, that section defines a branch, and it says that a branch 
as used in this section shall be held to include any branch 
bank, branch office, branch agency, additional office or any 
branch place of business located in any state of the United 
States. ; 

In other words, Your Honor, Congress has left to the 
states complete control over branch banking under Section 
36. They say that a national bank which is chartered into 
[12] businessfby the Comptroller of the Currency can open 
branches onl if the state banks chartered by the laws of 
the various siates can do the same thing. 

The Court: Now, what does the Comptroller of the Cur- 
rency propose to do that you seek to have enjoined? 

Mr. Merrigan: The Comptroller of the Currency proposes 
to issue a certificate authorizing the Whitney National Bank 
of New Orleans, which is the largest bank in the State of 
Louisiana, larger than all—as large as all the banks com- 
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bined in the City of New Orleans—to open a branch, we 
say, in Jefferson Parish, contrary to Section 36 and con- 
trary to the statutes of Louisiana. 

The Court: What is your client’s interest in the matter, 
legal interest? Is it just that they want to avoid competition? 

Mr. Merrigan: Well, Section 36, Your Honor, was passed 
by Congress as an antitrust statute, practically. It was to 
prevent monopoly in banking. It was to prevent branch 
banking by large banks beyond the limits of a parish. 

The Court: I understand, but what legal interest does 
your client have, other than the interest of any private 
citizen? 

Mr. Merrigan: Well, a very, very-—— 

[13] The Court: Let’s assume that a proposed action of 
the Comptroller of the Currency is illegal. Let’s concede 
that arguendo. An ordinary citizen who has no legal inter- 
est in the inatter may not maintain an action to enjoin it. 

Mr. Merrigan: Absolutely granted. 

The Court: Now, then, what is your legal interest? What 
is your standing to sue? 

Mr. Merrigan: We have before the Court three state 
banks of the State of Louisiana, two of whom have their 
main offices in the City of New Orleans, Louisiana, Parish 
of Orleans, and whose customers, to a great degree, running 
into millions of dollars, are located in Jefferson Parish. 
By state law those banks cannot open branches beyond the 
limits of the City of New Orleans; and, yet, the Comptroller 
is authorizing the largest bank, the largest national bank 
in the whole state, going over the parish line, opening 
branch facilities in Jefferson, and thereby endangering all 
of the property and business interests of these banks. 

The Court: You have not answered my question. What 
legal interest does the plaintiff have to seek an injunction 
against an alleged illegal act of the Comptroller of the 
Currency? What is your standing to sue? Is it because you 
have additional competition, is that it? 

Mr. Merrigan: No; that we will have additional [14] 
competition, Your Honor, but they have millions of dollars 
of deposits—and this is in affidavit form in conceded facts 
before the Court—they have millions of dollars of deposits 
emanating from Jefferson Parish; that is, persons resident 
in Jefferson Parish, firms located in Jefferson Parish. They 
have millions of dollars of loans to business firms located 
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in Jefferson Parish who come to the banks in New Orleans 
to make these loans and to deposit their funds. 

If the Comptroller of the Currency, contrary to Section 
36, contrary to the statutes of Louisiana, authorizes the 
Whitney National Bank, contrary to law, to open branches 
beyond the Parish of New Orleans, all of these tremendous 
banking properties of the plaintiffs will be put at the— 
well, they will lose tremendous amounts of: 

The Court: Well, that is what I sav. Your interest, in 
other words, is to eliminate potential additional competi- 
tion, is it not? 

Mr. Merrigan: No: loss of property, Your Honor. 

The Court: But you don’t Jose any property. You lose 
business to a competitor. Isn’t that what this amounts to? 

Mr. Merrigan: Well, we have mortgages. the plaintiffs 
have mortgages on property located in Jefferson Parish. 

The Court: Nothing is going to happen to those [15] 
mortgages as 2 result of a new bank being established. 

Mr. Merrigan: If you lose the account of the borrower, 
if you lose thé account of the depositors from Jefferson 
Parish, if you lose the vast amount of business that comes 
from Jefferson Parish, Your Honor—and we say that is 
the purpose of the National Bank for going there—we suffer 
net loss of profits, loss of resources in New Orleans. 

The Court: It still comes down that you want to avoid 
additional competition. 

It is entirely legitimate to desire to avoid additional 
competition, but why not say so? 

Mr. Merrigan: Well, Your Honor, I want to say that 
that is true, of course. Naturally it is true. I think that 
was the purpose of Section 36, that no one would be given 
an upper hand on the other fellow. And that is why 

The Court: Very well, you may proceed. 

Mr. Merrigan; That is why they based it on state stat- 
utes. 

Now. if Your Honor please, as I pointed out, Section 36 
of the Nationa) Bank Act says that branching can be done 
only if state law permits it. And I have here for Your 
Honor the revised statute, 6:54. of the Louisiana Revised 
Statutes, which provides that a bank can open a branch 
only in a parish where there are no other state banks, 
savings [16] banks and trust companies. 

So that all Parties on this motion I think concede, and 
they concede on the face of the briefs 


234 


The Court: Read that Louisiana provision once more. 

Mr. Merrigan: It says all banks, savings banks and trust 
companies having a capital of $100,000 or more may open 
and maintain a branch office or branch offices in parishes 
in which there are no state banks, savings banks and trust 
companies. 

All parties on this motion, including the defendants, 
ineluding the Government, including the Comptroller, agree 
that since 1930 or thereabouts it has been unlawful for 
any national bank or any state bank to open branches 
hevond its parish line because that would violate Section 
36 and it would violate the provision of the Louisiana law. 

The Court: Let me see the statute. Do you have the 
Louisiana statute? 


Mr. Merrigan: Yes, we do, Your Honor. 


(The document was handed to the Court by Mr. Merri- 
gan.) 

The Court: Which section is that? 

Mr. Merrigan: Section 54, Your Honor. 

The Court: What part of this section do you say would 
be violated? There are several provisions in this [17] 
section. This section authorizes hanks having a capital 
of $100.000 or more to open branch offices in parishes in 
which there are no state banks, savings banks or loan 
companies. 

Ts it your contention that the converse follows by neces- 
sary implication, that if there are other state banks in the 
parish a branch office may not be maintained? Is that 
vour 

Mr. Merrigan: That is correct, Your Honor, and that 
is conceded by the parties before the Court. 

The Court: I see. Very well, proceed. I think I get 
your point. ; 

Mr. Merrigan: Now, Your Honor, we refer, too, so that 
Your Honor might have the full picture that is before the 
Court. we refer, too, to violations of the Federal Bank 
Holding Company Act, which is found at Title 12, United 
States Code, 1841 et seq., and particularly, Your Honor, 
Section 1845 and Section 1846, 

Section 1845 provides that after May 9, 1956, it shall be 
unlawful for a bank to invest any of its funds in the capital 
stock, bonds, debentures or other obligations of a bank 


235 


holding company of which it is a subsidiary or of any 
other subsidiary of such bank holding company. 

Section 1846 of Title 12, entitled Reservation of Rights 
to States, says the enactment by the Congress of this 
(18] chapter shall not be construed as preventing any 
state from exercising such powers and jurisdiction which 
it now has or may hereafter have with respect to banks, 
bank holding companies and subsidiaries thereof. 

Now, if it please the Court, Whitney National Bank of 
New Orleans, which, as I pointed out to the Court, is the 
largest bank in the State of Louisiana and just about one 
of the largest in the entire south—it has $500,000,000 in 
resources, about $14,000,000 in undivided profits, about 
$27,000,000 in its surplus account, and now holds approxi- 
mately 45 per cent of all deposits in all banks in the City of 
New Orleans combined—knew that it could not under any 
circumstances peally open a branch, as I pointed out before, 
beyond the limits of the parish or county of Orleans in 
Jefferson Parish. 

The facts before the Court, which are largely conceded, 
and the defendents’ exhibits which are before the Court, 
which I will refer to in just a moment, show that the Whitney 
National Bank started several years ago to consider ways 
and means by which it could cireumvent Section 36 of the 
National Bank Act and get a branch office over in Jefferson 
Parish, Louisiana. 

For example, Your Honor, before the Court is Defendent’s 
Exhibit 4, which is testimony given by the President [19] of 
the Whitney National Bank of New Orleans before the 
Federal Reserve Board. I have a copy of that defendant’s 
exhibit, Your Honor, if you would like to see it. 


(The document was handed to the Court by Mr. Merrigan.) 


Mr. Merrigan: This is what the President of the Whitney 
National Bank of New Orleans said, at pages 6 through 9, 
Your Honor: 


‘‘The parish in our state is equivalent to a county,’’ 
he said. 

‘‘Under present laws in our state, the Whitney is not 
permitted to establish branches outside the Parish of 
Orleans, 

‘“‘There is a rapidly growing industrial area in ad- 
joining Jefferson Parish up river from Orleans.”’ 
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He goes on to say: 


“The industrial development, in the form of large 
plants, more or less extends up river on both sides’’— 
that is the Mississippi River running up through 
Louisiana—‘‘to Baton Rouge, about 80 miles. 

‘““There is, therefore, good reason to look forward to 
continued industrial growth along the river [20] with 
a concentration of small industries in Jefferson Parish. 

‘*The management of the Whitney National Bank has 
been studying and weighing alternative methods of 
entering Jefferson Parish to serve our present custom- 
ers and to participate in the further growth of that 
area. 


And now he goes on to say this, Your Honor, and we are 
coming rieht to the heart of this case: 


‘The officers of the Whitney National Bank deter- 
mined in 1960 that the holding company was the proper 
solution, provided we could put the ownership of the 
present Whitney National Bank of New Orleans stock 
into such a company and, by the use of Whitney assets, 
establish a bank in Jefferson Parish, which would like- 
wise be fully owned by the holding company.’’ 


Now, if the Court please, the plan 

The Court: May Lask you a question before you proceed? 

Mr. Merrigan: Yes, Your Honor. 

The Court: To pinpoint this matter, what is the precise 
nature of the certificate which the Comptroller of the Cur- 
rency proposes to issue? 

Mr. Merrigan: He proposes to issue a certificate to the 
Whitney National Bank in Jefferson Parish, which the [21] 
plaintiffs say will be a branch bank of the Whitney Na- 
tional 

The Court: I know, but that is not what I asked you. 
What is the precise certificate? I am not asking what your 
construction is. I know you construe it as creating a branch 
bank, but what actually does it do, technically? 

Mr. Merrigan: It is a certificate authorizing the Whitney 
National Bank In Jefferson Parish—which I am about to 
show Your Honor how it was organized, with what funds 
and how—to open banking facilities in Jefferson Parish. 

The Court: Well, would it in so and so many words 


authorize the Whitney National Bank to open a branch or 
an office in Jefferson Parish? 

Mr. Merrigan: No. 

F The Court: That is what I want to know. What will it 
0? . 
Mr. Merrigan: No, it doesn't. 

The Court: What does it do? 

Mr. Merrigan; It authorizes them to open the same thing 
asa branch. ¢ 

The Court: I know, but I want to know what the certificate 
does. I don’t want vour construction of it. First tell me 
what it does in precise language. 

Mr. Merrigan: I don’t have the certificate before me 
because, of course, there is no certificate as yet; it is [22 
restrained. 

The Court: I know, but what is the application that has 
been presented to the Comptroller? What does it seck? 

Mr. Merrigan: It seeks to open a bank in Jefferson 
Parish by the W hitney National Bank in Jefferson Parish. 

The Court: Well, I didn’t so understand it from the 
testimony that you just read. I thought that the Whitney 
National Bank seeks to create a holding company. 

Mr. Merrigan: That is correct. 

The Court: W hich, in turn, would own stock in another 
bank to be established in Jefferson Parish. 

Mr. Merrigan: That is correct. 

The Court: Well, that is different, isn’t it, from authoriz- 
ing the establishment of a branch of the Whitney National 
Bank? 

Mr. Merrigan: Well, if that is different, Your Honor, 
then Section 36 will be repealed, because any bank could do it 
that way. 

The Court: But why didn’t you tell me? I have been 
trying to ascertain just what the application of Whitney 
National Bank was in precise terms. 

Mr. Merrigan: That is exactly what I wanted to hand to 
Your Honor. 

[23] The Court: You have been telling me that the 
Whitney National Bank, or that the Comptroller of the 
Currency proposes to issue a certificate authorizing the 
establishm« enifot a branch, and of course it seemed to me 


strange that the Comptroller of the Currency would violate 
the express provision of law. Now it appears he does not 
propose to do that at all; he proposes to authorize the 
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creation of a holding company which would own the stock of 
a bank. 

Mr. Seaman: Excuse me, Your Honor—— 

The Court: Is that correct? 

Mr. Seaman: That is not precisely correct, Your Honor, 
no. 

The certificate is to the Whitney National Bank In Jeff- 
erson Parish directly; it is not to the holding company. The 
holding company is a state corporation. 

The Court: But it will be a different bank, not a branch 
of the Whitney National Bank? 

Mr. Seaman: Precisely, Your Honor. 

Mr. Merrigan: Except, Your Honor, that we are going 
to be talking about some law that is well established that 
makes 

The Court: I know, Mr. Merrigan, but before I can 
construe what a transaction amounts to I have to know what 
the form of the transaction is, and you have been telling me 
[24] all this time that the Comptroller of the Currency 
proposes to authorize the Whitney National Bank to estab- 
lish a branch in Jefferson Parish when he does not do that 
at all. 

Mr. Merrigan: Well, Your Honor, vou will recall that I 
directed vour attention to section (f), I believe it was, of 
Section 36, which defines a branch to be any additional 
office of another bank. 

The Court: Yes, but as I understand it, this is a separate 
corporation, a separate banking institution. 

Mr. Merrigan: Well, except, Your Honor, if you would 
please permit me to move to the next step. 

The Court: Yes, you may proceed, but it took me an 
awful long time to find out what the form of the transaction 
was. 

Mr. Merrigan: Well, Iam going to be honest with you, it 
took me a long time to understand it, too. 

The Court: I know, but I think you can help the Court 
by being more exact. 

You may proceed. 

Mr. Merrigan: Now, I just quoted to Your Honor lan- 
guage of the President of the Whitney National Bank which 
said that under present laws they were not permitted to 
branch, that they had been studying alternative methods of 
getting into Jefferson for years, and that they finally de- 
cided that the [25] holding company was the proper solu- 
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tion, provided we could put the ownership of the present 
Whitney National Bank of New Orleans into such a com- 
pany, that is, holding company, and by use of Whitney 
National Bank of New Orleans funds establish a bank in 
Jefferson Parish which would likewise be fully owned by the 
holding company. 

Now, before Your Honor is an exhibit which we made up 
from another exhibit which has been introduced into this 
action by the defendant himself. 


(The document was handed to the Court by Mr. Merrigan.) 


Mr. Merrigan: On the second page of this so-called re- 
organization plan we have the various steps by which the 
Whitney National Bank of New Orleans went about getting 
this bank into Jefferson Parish. 

Step one, Your Honor, we find the Whitney National Bank 
of New Orleans with 112,000 shares of stock, taking $350,000 
of its own capital out of its capital account and formine the 
so-called Whitney Holding Corporation. Now, that is the 
first place that Section 1845 of Title 12 comes into play. 

Now, we have the Whitney National Bank of New Orleans, 
with its holding corporation, with $350,000 of its own can- 
ital, receiving 5600 shares of the holding corporation [26] 
for that $350,000 cash investment, 

In step two, the Whitney Holding Corporation then 
creates an organization known as the Crescent City National 
Bank, which afso has 112,000 shares. And the holding cor- 
poration takes the $350,000 it got from the Whitney Na- 
tional Bank of New Orleans and puts it into this Crescent 
City National Bank and, in return, takes all of the shares 
of the Crescent City National Bank. 

Now, Your Honor, the Crescent City National Bank never 
opened its doors, it is not a bank, never operated anywhere, 
and until step three here, where it merges with the old 
Whitney National Bank of New Orleans, never conducted 
a bank anywhere. 

But the Comptroller of the Currency in this case issued a 
certificate authorizing the formation of the Crescent City 
National Bank. 

The Court: Now, what do you seek to enjoin? 

Mr. Merrigan: I seek to enjoin back here at step four, 
Your Honor, when we get to step four, because now in step 
three, having organized this phantom bank, a bank that 
doesn’t exist anywhere but on paper, the Whitney National 
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Bank of New Orleans merges by agreement with this 
phantom bank and thereby eliminates any dissenting stock- 
holders in the Whitney National Bank who don’t want to go 
along with the plan. ‘The [27] Whitney 

The Court: What do you mean by merges? 

Mr. Merrigan: By agreement. They have a merger 
agreement. 

The Court: You mean that separate corporate entities 
are eliminated, it is all one corporation now? 

Mr. Merrigan: You started with the Whitney National 
Bank of New Orleans, it forms a holding corporation, then 
the holding corporation forms a phantom bank, the old 
bank 

The Court: Suppose we call it Crescent City instead of 
phantom. 

Mr. Merrigan: It doesn’t exist. 

The Court: I do not know what you mean by a phantom. 

Mr. Merrigan: It isa bank that the Comptroller has issued 
a certificate to, Your Honor 

The Court: But Jet’s not use opprobrious appellations. 

Mr. rant I’m sorry, Your Honor. It’s a bank that 
exists only on paper. 

The Court: Well, all banks started on paper; then they 
build themselves up. 

Mr. Merrigan; They usually open their doors, though, and 
let you and me come in and make deposits and borrow [28] 
money. But this bank wasn’t formed for that purpose. 

The Court: Well, they haven’t gotten that far, perhaps. 

Mr. Merrigan: No, Your Honor, admittedly under the 
reorganization plan it was formed for one purpose only, to 
merge with the parent bank, Whitney National Bank of New 
Orleans. 

The Court: What do you mean by merge? Do you mean 
that separate corporate entities have been eliminated and 
it is all one corporate entity? 

Mr. Merrigan: The old bank, W hitney National Bank of 
New Orleans, the $500,000,000 bank in New Orleans, merges 
into Crescent City National Bank, which is a bank on paper. 
The Whitney Holding Corporation then owns all of the stock 
in theWhitney National Bank of New Orleans, and the 
Whitney National Bank in New Orleans, as merged into this 
Crescent City Bank, then owns all of the stock in the W hitney 
Holding Corporation; and any dissenting stockholders in 
the Whitney National Bank have been eliminated. 
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The Court: Then there is no merger. The separate 
corporate entities still exist, do they not? 

Mr. Merrigan: Well, it’s part of this fantastic plan, we 
say: 

The Court: That is my difficulty with vour use of [29] the 
term merger. A merger of two corporations means that 
the two separate corporate entities are eliminated and they 
become one corporation. 

Mr. Merrigan: Well, that does happen here. 

The Court: Well, in this case Crescent still remains as 
a separate corporate entity, does it not? 

Mr. Merrigan: It survives and then changes its name 
back to Whitney National Bank of New Orleans. You see, 
this is what made it so difficult for me, Your Honor. 

The Court: Well, I still don’t understand what happened 
to Crescent. Does Whitney own all of its stock or is Cres- 
cent liquidated as a corporate entity or what? 

Mr. Merrigan: All of its stock is owned by the holding 
corporation and the holding corporation got its stock with 
$330,000 of money which came from the Whitney National 
Bank of New Orleans. 

The Court: Let’s forget the amounts. What happened 
to the corporate structure? 

Mr. Merrigan: Whitney National Bank of New Orleans, 
which started here, merged into this bank, Crescent City 
National Bank. 

The Court: But what do you mean by merged? That is 
what I want to know. Did it buy its stock or was there an 
agreement of merger which eliminated the separate corpo- 
rate [30] entities? 

Mr. Merrigan: That is correct, Your Honor. 

The Court: You know, I think it would be much clearer 
if you would use precise technical terminology instead of 
using figures of speech. 

Mr. Merrigan: Well, I will in step three 

The Court: Figures of speech do have a literary flavor, 
but sometimes they convey wrong ideas. 

Mr. Merrigan: Well, I agree, Your Honor, and I don’t 
mean to do that. 

The Court: I know you don’t mean it, but it would clarify 
the Court’s thinking if you used precise legal terminology. 
because the word merger, you know, can mean any one of 
a lot of things. 

Mr. Merrigan: Your Honor, they merged by agreement, 
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There was an agreement between the Crescent City National 
Bank and the WI hitney National Bank of New Or leans where- 
by all of the assets of the W hitney National Bank of New 
Orleans were taken over by the Crescent City National Bank. 
The Whitney National Bank of New Orleans, as it existed 
before that agreement 

The Court: The words taken over can mean a lot of 
things. Did the Whitney buy the assets of Crescent? Did 
it buy its stock? Or was Crescent liquidated as a corpora- 
tion? [31] Any one of those things can be a taking over 
and sometimes the form that a transaction takes is very 
important. 

Mr. Merrigan: I agree with Your Honor entirely. 

The Court: Now, what is the form of the transaction? 

Mr. Merrigan: The form of the transaction was a merger 
agreement between the Whitney National Bank of New 
Orleans and the Crescent City National Bank. By the 
terms of the agreement the Crescent Citv National Bank 
acquired all of the assets of the Whitney National Bank of 
New Orleans. The Whitney Holding Corporation was a 
party to that agreement. The Whitney Holding Corpora- 
tion. which owned all the stock in the Crescent City National 
Bank by that time. acquired all the stock in the Whitney 
National Bank of New Orleans. In turn for this merger 
the Whitney National Bank of New Orleans acquired all 
the stock of the holding corporation, 1,120,000 shares. 

The Court: What happened to the stock of Crescent? 

Mr. Merrigan: The stock of Crescent was already owned 
at that time, under step two, by the holding corporation. 

The Court: And it continues to be owned? 

Mr. Merrigan: Yes. 

The Court: In other words, that is not a true merger. 
[32] Mr. Merrigan: Really not; really not. But that is 
what they propose to do, and the purpose of it was to 
eliminate dissenting stockholders in the Whitney National 
Bank. Under the provisions of the National Bank Act and 
the Comptroller’s regulations if a dissenter doesn’t want to 
go along with a plan he can have his shares appraised or 
the bank can buy him out as part of the merger arrange- 
ment. 

The Court: Let me see if I understand it correctly, and 
I want you to correct me if I am wrong. The ultimate 
result was that Whitney National Bank owned all of the 
stock of Whitney Holding Company and Whitney Holding 
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Company owned all of the stock of Crescent Bank, is that 
correct? 

Mr. Merrigan: Yes, and then owned all of the stock of 
the Whitney National Bank. 

The Court: That is no merger. 

Mr. Merrigan: And then owned all of the stock of the 
Whitney National Bank of New Orleans. And then, Your 
Honor, Whitney National Bank of New Orleans as it was 
originally incorporated ceased to exist; it was now part 
of the Crescent National Bank. 

The Court: Who ceased to exist? 

Mr. Merrigan: The Whitney National Bank of New 
Orleans ceased to exist. 

The Court: What happened to the Whitney National 
[33] Bank of New Orleans? 

Mr. Merrigan: It transferred all of its assets over to 
the Crescent City Bank. And then the Crescent Citv Bank 
changes its name to the Whitney National Bank of New 
Orleans. So, we come back to where we have the Whitney 
National Bank of New Orleans in the corporate form of 
the Crescent City National Bank owning all of the stock 
of the holding corporation and the holding corporation 
owning all of the stock of the Whitney National Bank of 
New Orleans. And then we go to step four. 

The Whitney National Bank of New Orleans, as merged 
by agreement with Crescent, then in the form of Crescent, 
takes $650,000 of its capital funds and puts those $650,000 
into the Whitney Holding Corporation. The Whitney Hold- 
ing Corporation then uses the $650,000 it gets from the 
Whitney National Bank of New Orleans to organize and 
open the Whitney National Bank In Jefferson Parish, and, 
in turn, the Whitney Holding Corporation acquires all of 
the stock in the Whitney National Bank In Jefferson 
Parish. 

The Court: Well, now, let ine see if I understand that 
correctly. The ultimate result still is that the Whitney 
National Bank of New Orleans owns, am I correct, owns 
the stock of the Whitney Holding Corporation? 

Mr. Merrigan: Yes, Your Honor. 

[34] Mr. Blvom: As a matter of fact, Your Honor, that 
is not correct. 

Mr. Seaman: Excuse me, Your Honor. May I speak to 
that? 

The Court: Yes. 
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Mr. Seaman: Your Honor, the ownership of the holding 
company stock was only momentary. They gave it to the 
stockholders of the Whitney National Bank in exchange 
for the stock which they had formerly had, and the 
stock 

The Court: What is the present situation? Who owns 
the stock of the Whitney Holding Company? 

Mr. Seaman: The stockholders of the Whitney Holding 
Corporation, Your Honor, are the former stockholders of 
the Whitney National Bank in New Orleans. 

The Court: Who owns the stock of the Whitney National 
Bank? 

Mr. Seaman: The new: 

The Court: Of New Orleans. 

Mr. Seaman: The new Whitney National Bank, Your 
Honor, is 

The Court: I want the present situation as of today. 

Mr. Seaman: Yes, Your Honor, I am stating it. The 
Whitney National Bank of New Orleans is the former 
Crescent [35] Bank and that is one hundred per cent 
owned at the present time by the Whitney Holding Corpo- 
ration. You see, in effect 

The Court: You mean the stock of the Whitney National 
Bank of New Orleans is owned by the Whitney Holding 
Corporation? 

Mr, Seaman: Yes, Your Honor. 

The Court: The former stockholders of the Whitney 
National Bank own the steck of the Whitney Holding 
Corporation? 

Mr. Seaman: Yes, sir. 

The Court: And the Whitney Holding Corporation owns 
the stock of the Whitney Bank of Jefferson Parish, is that 
it? 

Mr. Seaman: Yes, Your Honor, that is correct. 

The Court: Now, it took us pretty long to get at that. 

Mr. Merrigan: | am terribly sorry, Your Honor. 

The Court: You see, there are occasions when forms of a 
transaction are quite important. 

Mr. Merrigan: Yes, Your Honor, that is true, and I 
apologize to the Court for not being able to get to that more 
quickly. 

Now. of course, the result of the transaction is, as ex- 
pressed by the President of the Whitney National Bank in 
the exhibit which is before the Court, that is, the one entitled 
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[36] Reorganization Plan and the letter to the stockholders 
dated October 28, 1961, is that the former stockholders of 
the Whitney National Bank of New Orleans own all of the 
stock in the Whitney Holding Corporation and it, in turn, 
owns all of the stock in the Whitney National Bank in 
Jefferson Parish. 

The Whitney National Bank in Jefferson Parish has 
heen organized without one cent of any new capital con- 
tribution. 

The Court: But I would like to know what point you are 
making. Wherein is the illegality? You have been speaking 
for over halffan hour and you haven’t yet told me wherein 
the alleged ill¥gality in this plan is. 

Mr. Merrigan: The position of the plaintiffs in this case 
is that it wasyyadmittedly and concededly a violation of the 
law, a violation of Section 36. 

The Court: I do not understand it is concededly a viola- 
tion of law. 

Mr. Merrigan: A direct opening of a branch is conceded 
to be a violation of Section 36. 

We say that this was a plan, a device to circumvent 
Section 36 of the National Bank Act. 

The Court: I see. 

Mr. Merrigan: And we refer to cases, Your Honor, in 
our brief going back as far as Northern Securities Com- 
pany, where a corporation desiring to circumvent the law 
formed a [37] holding company, eliminated competition 
and violated the provisions of the antitrust laws. 

The Supreme Court of the United States in a long line of 
decisions emanating from 1903 forward has said when 
parties set out by corporate devices to circumvent the pro- 
hibitions of a statute the Court will sweep aside the corpo- 
rate device used and strike down the plan as though it 
were accomplished directly. 

And that ig precisely the middle part of this case, the 
heart of this Jase. We say you can’t do indirectly what you 
can’t do directly. And if you make it complicated enough 
by corporate devices and corporate plans, the court, a court 
of equity, should go behind that device. 

The Court: Is it vour contention that, as a matter of 
fact, the money of the Whitney National Bank of New 
Orleans is behind the money of the Whitney National Bank 
of Jefferson Parish? Is that it? 

Mr. Merrigan: There is no money in the Whitney Na- 
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tional Bank in Jefferson Parish but money emanating from 
Whitney National Bank of New Orleans. 

The Court: Have I correctly stated your contention? 

Mr. Merrigan: You have, Your Honor. 

The Court: Very well. Now, is the Whitney National 
Bank of Jefferson County in operation now, or is it [38] 
awaiting the certificate? 

Mr. Merrigan: No, Your Honor, it is awaiting the certifi- 
vate. 

And Your Honor is undoubtedly familiar with the de- 
cisions in this Cireuit by Judge Youngdahl in Commercial 
State Bank of Roseville v. Gidney, Comptroller of the 
Currency; Michigan State Bank v. Gidney, Comptroller of 
the Currency: Camden Trust Company v. Gidney, Comp- 
troller of the Currency. 

The Court: I had one of those cases. I am not sure 
whether it was the Michigan case or not. J think it was a 
Pennsylvania case that I had. 

Mr. Merrigan: These cases have all been cases—well, 
the first two, the Michigan State Bank case and the Com- 
mercial State Bank of Roseville, involved direct branching 
attempts, and this Court has uniformly struck down direct 
branching attempts in violation of Section 36 and has been 
affirmed by the Court of Appeals. 

There has been a case in the Sixth Cireuit, which is re- 
ferred to in our brief, Wayne National Bank v. Gidney, 
Comptroller of the Currency, certiorari denied by the Su- 
preme Court of the United States. 

The Court: For what proposition are you citing those 
cases? 

Mr. Merrigan: These are cases involving direct [39] 
Violations by the Comptroller of Section 36. 

The Court: I do not think you need to labor that point. 
The question is whether the transaction involved here con- 
stitutes a violation: isn’t that it? 

Mr. Merrigan: That is correct, Your Honor. The ques- 
tion involved here is one, really, of first impression because 
this is the first time, to my knowledge and my research, 
and I have seen nothing that the defendant has produced 
to show that any bank, any national bank with its own funds 
has sought to avoid the prohibition of Section 36 by taking 
its funds, putting it into a holding company and opening 
the bank beyond the parish line. 

There was a case here involving the Camden Trust Com- 
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pany, a New Jersey case, and in that case individual stock- 
holders of a New Jersey bank, I think it was the Haddon- 
field National Bank, as I recall it, Your Honor, individual 
stockholders went out and raised’ $500,000 of new capital, 
and then they, as individuals, went over beyond a county 
line in New Jersey and opened a new bank. 

The Court :éIs that the case I decided? I know I decided 
one of those cases. 

Mr. Merrigan: No, that was Judge Walsh, I think, Your 
Honor. 

The Court: I decided one of those cases. I have [40] 
forgotten which one it was. 

Mr. Merrigan: In this case, which is relied on so strenu- 
ously by the defendant Comptroller here, we had a complete 
new raising of $500,000 of capital by the individual stock- 
holders of the Haddonfield National Bank and they went 
beyond the county line and opened a new bank under a com- 
pletely new name, the Delaware National Bank. And the 
Court said, We will affirm that. Although I want the Court 
to understand that there was a very sharp dissent even on 
that type of arrangement in the Court of Appeals. We will 
sustain that because you have new capital, it is not the 
capital of the old bank being used to open the new branch, 
it is new fresh capital raised by individual stockholders. 
And they called that an affiliate. 

But in this case, Your Honor, the evidence before this 
Court will show, in the words of the President of the 
Whitney National Bank of New Orleans and in the words 
of the Comptroller of the Currency, the Whitney National 
Bank of New Orleans said, We do not want an affiliate, it’s 
too awkwarc, it’s too loose, it’s too uncontrollable; we want 
a holding ec.mpany so that we can approach the branch 
phase of it. That is the language which is in Defendant’s 
Exhibit 4, which is before the Court. And the Comptroller, 
in his affidavit before this Court, says that starting hack in 
1960, I believe it was [41] representatives of the Whitney 
National Bank came to the Comptroller's office and said we 
want to get into Jefferson Parish, and they discussed with 
the Comptroller of the Currency ways and means they 
might accomyfish that purpose. And the Comptroller said, 
Mr. Berryv—representing the Whitney National Bank of 
New Orleans—vou can go into Jefferson Parish by one of 
two routes: you can have an affiliate or you can try the 
holding company route. And Mr. Berry said, We don’t 
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want an affiliate—which is the type of transaction involved 
in the Camden Trust Company case. He said, We want a 
holding company so that we can approach the branch phase 
of it. 

And that is admitted by the sworn affidavit of the Comp- 
troller of the Currency and by the testimony of the Presi- 
dent of Whitney National Bank before this Court on this 
motion. 

Now, these are exhibits (indicating), Your Honor, which 
have been filed by the proposed intervenor, Whitney Na- 
tional Bank In Jefferson Parish, which will point up one of 
the essential differences in the Camden Trust case. 


(The documents were handed to the Court by Mr. Mer- 
rigan.) 


Mr. Merrigan: In Camden Trust we had the Haddon- 
field National Bank opening a bank under the name of 
Delaware [42] National Bank; I believe that is the correct 
name. Here we have the Whitney National Bank of New 
Orleans, with its $500,000,000 in New Orleans, Louisiana, 
opening a branch under the name Whitney National Bank, 
and with little letters under it, In Jefferson Parish. 

In other words, in Camden the Court of Appeals said, 
We will authorize the affiliate route where individual stock- 
holders raise new capital and authorize the opening of 
the Bank because there is no confusion in names. But 
here they are using even the same name. 

Now, this Comptroller of the Currency before the Court, 
Your Honor, is charged under Section 1842 of the Bank 
Holding Company Act with the obligation to tell the Fed- 
eral Reserve Board whether he approves or disapproves 
of any particular holding company operation, and the Fed- 
eral Reserve Board in a letter before this Court has ad- 
vised that the duty to determine whether something is law- 
ful or unlawful under the National Banking Act rests with 
the Comptroller in the first instance. 

In this ease, when the Whitney Holding Corporation 
went to the Federal Reserve Board and said, Now we have 
our holding corporation and under the Holding Company 
Act we want you to approve our acquisition of the stock in 
the Crescent City Bank—when the Whitney Holding Cor- 
poration went to the [43] Federal Reserve Board and asked 
that Board to approve their acquisition of the shares in 
the Crescent City National Bank and in the Whitney Na- 
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tional Bank In Jefferson Parish, the Comptroller of the 
Currency wrote a letter to the Board, didn’t even mention 
Section 36, didn’t mention any of the prohibitions which 
have gone on for years under the National Bank Act, but 
simply wrote this letter (indicating) to the Board of Gov- 
ernors of the Federal Reserve Board. 


(The document was handed to the Court by Mr. Merri- 
gan.) 


The Court: What does it say? 

Mr. Merrigan: It simply says that he approves it. 

The Court: But is that binding on the Board? 

Mr. Merrigan: No, under Section 1842 it isn’t binding 
on the Board, but it authorizes the Board and the Board 
under such circumstances is authorized then not to hold 
a statutory hearing in Louisiana which would enable all 
the parties to come in before the Federal Reserve Board 
and examine and cross-examine witnesses. 

The Court: Well, in other words, the action of the Comp- 
troller is not final, is it? The final action will be the action 
of the Board. 

Mr. Merrigan: No, Your Honor, no. The Comptroller 
issues the certificate which authorizes the opening of the 
[44] bank. The Federal Reserve Board action in this case 
was required for only one reason and one reason alone: 
the Whitney Holding Corporation couldn’t acquire the 
shares in the Crescent City National Bank or in the 
Whitney National Bank In Jefferson Parish until it had 
cone to the Federal Reserve Board and gotten that Board’s 
approval for the acquisition of the shares. 

The Federal Reserve Board has no jurisdiction whatever 
over the authorization of the certification of the bank. 
And under the Bank Holding Company Act, Your Honor, 
any review of the Federal Reserve Board decision is 
limited to a review in the Fifth Circuit Court of Appeals, 
and you can’t make the Comptroller a party to any review 
of the Federa) Reserve Board decision, and we can’t make 
the Federal Reserve Board a party to this proceeding. 

The Court: Why not? 

Mr. Merrigan: Because by Title 1218, 48 United States 
Code, the only review of the Federal Reserve Board's deci- 
sion, under the Bank Holding Company Act, is limited to 
a review in the United States Circuit Court of Appeals 
cither here in the District or in the Fifth Circuit. 
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The Court: Then isn’t that your remedy? 

Mr. Merrigan: No, Your Honor, that isn’t my remedy 
because, as Exhibit C shows here, this is the Comptroller 
[45] of the Currency’s proposed action. He proposes to 
issue a certificate authorizing the opening of the bank be- 
fore that order becomes final. And if he does that, under 
a long line of decisions, the closest to home of which is the 
Roseville decision by Judge Youngdahl, no one but the 
Comptroller himself can question—— 

The Court: I know, but don’t cite the decision of another 
District Court because that is not binding on me. 

Mr. Merrigan: I understand that, Your Honor, and I 
didn’t mean to infer that that was, but what I am trying 
to say is that by a long line of decisions, including the 
Supreme Court of the United States 

The Court: Anything that the Supreme Court holds 
and anything that the Court of Appeals holds is binding 
on me. I have a high regard for each of my colleagues, 
but that is not binding on me. 

Mr. Merrigan: No, I realize that, Your Honor. Of 
course, Judge Youngdahl’s decision was affirmed by the 
Court of Appeals. 

The Court: Then cite the Court of Appeals and not the 
District Court. 

Mr. Merrigan: What I am trying to say, Your Honor, 
I am really not trying to cite cases to you or against you 
or anything, I am trying just to say that the rule of law 
[46] is, and it’s been established by a long line of cases, 
that once the Comptroller issues his certificate no one can 
contest it, no one can compel its revocation 

The Court: You don’t mean that that is the law. You 
mean that you submit that it is the law. 

I am not sure that it is the lav. That is your contention, 
but don’t be so dogmatic about it. 

Mr. Merrigan: Well, what I mean to say to the Court 
is that no one can contest it but the Comptroller himself. 
That is the law as I understand it, Your Honor. 

The Court: That is different. I am not so sure that 
you are right about that. 

Mr. Merrigan: I want to say to the Court that there is 
one other possibility, a quo warranto proceeding by the 
Attorney General of the United States, and that was dis- 
cussed in the Roseville decision, too, and was held to be 
such a speculative remedy—— 
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The Court: That is speculative. 

Mr. Merrigan: In other words, if the Comptroller goes 
ahead, Your Honor, and issues this certificate while the 
proceedings are pending in the Fifth Circuit Court of 
Appeals to review the findings of the Federal Reserve 
Board under the Holding Company Act there will be no 
remedy whatscever to cause the bank, which will then be 
opened, assuming the Fifth [47] Circuit found it to be 
contrary to law, we could under no circumstances prevent 
the final result, which is the bank which is already in 
existence in Jefferson Parish. 

The Court: Well, except that it would prevent the 
acquisition of the stock of the new hank by the holding 
company, would it not? 

Mr. Merrigan: That has been done, as I understand it. 

The Court: I say, if the Federal Reserve Board disap- 
proves the transaction the holding company could no longer 
own the stock of the bank in Jefferson Parish, isn’t that 
correct? 

Mr. Merrigan: Well, assuming that would be true, I still 
say that that isn’t the remedy for the plaintiffs, who are 
not so interested in who holds the stock but in the bank 
which is opened with the capital of the other bank. 

The Court: I see. Well, you have taken quite some time. 
I hope you wil! come to a conclusion in short order. 

Mr. Merrigan: I will, Your Honor. 

The Court: Because I have a long calendar and you have 
taken almost an hour. 

Mr. Merrigan: Well, I am terribly sorry, Your Honor. 

The Court: That is all right. I want to give you [48] 
a full hearing because this is very important, but I hope 
you will come to a conclusion fairly soon. 

Mr. Merrigan: Thank you, Your Honor. I just wanted 
to bring to Your Honor’s attention, if we might, we have 
sworn affidavits before the Court and, as I say, most of the 
facts involved in this case are conceded. The amount of 
checking accounts of the plaintiff Bank of New Orleans, 
for example, in Jefferson Parish, Louisiana, amount to 
approximately: 

The Court: What has that to do with this case? 

Mr. Merrigan: Irreparable damage, Your Honor. $2,029,- 
000 as of June 21, 1962. 

The Court: You don’t fear that all your depositors, all 
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your customers are going to withdraw their accounts and 
go over to the new bank, do you? 

Mr. Merrigan: What we fear is that when this bank, 
with $500,000,000 of combined resources, opens its branch 
or branches, as we call it, in Jefferson and then through- 
out the State of Louisiana, as it would then be free to do 
under the ruling of this Court confirming the Comptroller’s 
action in the case. 

The Court: All that is before me is this one institution 
and not throughout the State of Louisiana. 

Mr. Merrigan: This is the beachhead not only for [49] 
this bank, but I say to the Court that this, being a case of 
first impression, is the beachhead for all national banks 
similarly situated who have been wanting to branch for 
years. This is the beachhead. If this succeeds, Section 36 
will no longer be a stumbling block: all they have to do is 
transfer their stock to a holding company and let the hold- 
ing company open the branch. 

So, this is a case of extreme national importance and it 
is a case which at the present time is a matter of tremen- 
dous concern to the President of the United States. This 
is a copy of his memorandum to the defendant Comptroller 
(indicating), among others, stating that this entire ques- 
tion of branching, branching through intermediaries, should 
be studied so that new legislative proposals could be made 
in 1963. 


(The document was handed to the Court by Mr. Merri- 
gan.) 


The Court: I don’t think the President of the United 
States ought to be quoted before this Court. 

Mr. Merrigan: All right, Your Honor. 

The Court: Is this part of the record? 

Mr. Merrigan: It is part of the record, Your Honor. 
This was issued by the White House as 

The Court: Is this in the file in this case? 

{50] Mr. Merrigan: Yes, it is, Your Honor. 

The Court: I see. Very well. I have to decide this case 
on the law and I do not think policy ought to be considered 
by the Court. That is for the Executive Branch of the Gov- 
ernment and for the Congress. 

Mr. Merrigan: One last thing, Your Honor, I directed 
Your Honor’s attention to Section 1846 of Title 12, which 
reserved to the states full control and jurisdiction over 


253 


bank holding companies and banks. By emergency action 
of the Louisiana Legislature, since the Comptroller of the 
Currency announced his purpose to allow this Whitney Na- 
tional Bank to open its facilities in Jefferson Parish, the 
House of Representatives of the Legislature of the State of 
Louisiana, by a vote of eighty to sixteen, the Senate of the 
State of Louisiana, by a vote of twenty-eight to seven, 
have passed the so-called Uniform State Holding Company 
Act 

The Court: This has nothing to do with the matter that 
I have to decide. This is all irrelevant, Mr. Merrigan. 

Mr. Merrigan: Yes, Your Honor. 

The Court: You know, I am not sitting as a jury or as a 
committee of Congress. I am confined to the Jaw and judi- 
cial discretiog. 

Mr. Merrigin: I was leading up to the Braeburn deci- 
sion, Your Honor. 

(51] The Court: What about it? 

Mr. Merrigan: That was a decision handed down by the 
Supreme Court of the State of Ilinois involving a prob- 
lem almost identical to the situation here involved. In that 
case the state legislature by emergency action, such as the 
one before this Court. had passed this Uniform Act. That 
ease specifically held, Your Honor, that branch banking can 
result in one »f two ways, either directly or through the 
device of a hoiding company. And they commented on this 
particular bih which has now been passed in Louisiana, 
awaiting the Governor’s signature momentarily. They said 

The Court: You mean a court commented upon a bill that 
has not become a law as yet? 

Mr. Merrigan: No, they commented on this Uniform Act, 
Your Honor. And in that case the thing that is important 
about that case is that the Supreme Court of Illinois spe- 
cifically found that branch banking in contravention of 
Section 36 can result in one of two ways, either by 
direct 

The Court: This is a Federal question, not a question 
of state law. 

Mr. Merrigan: It went to the Supreme Court and the 
Supreme Court dismissed the appeal for want of a sub- 
stantial Fedéral question, and that was, of course, 1846 
reserves to the states the right to control these matters. 
[52] We have before Your Honor an opinion of the At- 


torney General of Louisiana holding that this would be in 
contravention of state law. 

The Court: You know perfectly well that that is not 
authority. An opinion of the attorney general of a state 
deserves respect and will receive respect, but that is not an 
authority on which the Court can base a decision. 

Mr. Merrigan: No, Your Honor, I agree, and we don't 
mean that we are falling back on things that really are not 
usual. We say that our case can be decided under Section 
36, Your Honor. 

Thank you very much, and I want to apologize to the 
Court for the length of this, but it has been difficult to cover, 

Thank you. 

The Court: That is all right. The Court realizes this is 
a very important matter. 

Mr. Seaman. 

Mr. Seaman: If it please the Court, this is a matter of 
Federal law, Your Honor, and it is our position, very 
briefly, that this case is controlled by the recent decision 
in the Camden Trust case, Camden Trust Company ys. 
Gidney. Mr. Merrigan did refer to it in his argument. It 
was decided by the Court of Appeals 


[53] The Court: What is the citation? Have you got the 
book here? 

Mr. Seaman: Yes, Your Honor, I do. Would you like me 
to hand you the book? 

The Court: Yes, suppose you hand it up. 


(The book was handed to the Court by Mr. Seaman.) 


Mr. Seaman: Certiorari was 

The Court: You are referring to Camden Trust Com- 
pany against Gidney, 301 F. 2d 521, is that the case you are 
referring to? 

Mr. Seaman: Yes, Your Honor. Certiorari was denied 
May 21st in that case, Your Honor. 

The Camden Trust Company ease is very similar to the 
present case. That is the case that Mr. Merrigan discussed, 
where the management of an existing bank in New Jersey 
organized a new bank, a different bank at another location, 
and it was challenged on the ground that that was a viola- 
tion of the Branch Banking Law. 

The Court: I notice that Judge Bastian dissented in that 
case. 


Mr. Seaman: Yes, Your Honor, he did. 

The Court: And also that there was a petition for rehear- 
ing and that Chief Judge Miller and Circuit Judge [54] 
Bastian stated that they would grant the petition for re- 
hearing en bane. 

Mr. Seaman: It was a hotly contested case, Your Honor. 
We consider, however, that the facts are so similar to the 
present case that there is no escape from the conclusion 
that it is controlling here. 

The only real difference, Your Honor, between the facts 
of the present case and the Camden Trust case is that here 
the stock of the two banks will be owned by a holding corpo- 
ration, the Whitney Holding Corporation that was created 
by this series of transactions that Mr. Merrigan discussed. 
Whitney Holding Corporation, however, will be the stock- 
holder of the banks, and in the Camden Trust case the 
stockholders of the two banks were the same individuals. 
I don’t mean to imply that they owned a hundred per cent 
of the stock because I understand that is not the case, but 
this group did own over fifty per cent of the stock, and, 
thus, the two banks became affiliates. 

Affiliate relationships in banking, Your Honor, are mat- 
ters which have been long recognized 

The Court: I am going to interrupt you with a question, 
Mr. Seaman. How did the Gidney case arise? Was that on 
a final judgment after a trial? 

I see, this was a summary judgment. 

{55] Mr. Seaman: Yes, summary judgment was granted, 
Your Honor. It was in much the same posture as the pres- 
ent case except 

The Court: No, what is before me is a motion for pre- 
liminary injunction. There is no motion for summary judg- 
ment before me. 

Mr. Seaman: That is true, Your Honor, there is no 
motion for summary judgment. 

The Court: I think there is a vast difference. 

Mr. Seaman: Well, if I am not mistaken there was also 
a motion for preliminary injunction in the Camden Trust 
ease, Your Honor, and that was denied at the time that the 
Government and the intervenor were granted summary 
judgment. There was an intervenor in that case also, the 
bank which was seeking the certificate of the Comptroller. 
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Mr. Merrigan: I don’t want to interrupt, but there was a 
voluntary stay. 

The Court: Just a moment. I have heard you at length. 
I want to give opposing counsel an opportunity to present 
their argument. 

Mr. Merrigan: Thank you, Your Honor. I’m sorry. 

Mr. Seaman: Yes, Your Honor, I believe there was a 
voluntary stay of the certificate also in that case. This is 
what Mr. Merrigan is referring to. I don’t believe, however, 
[56] those differences are of any real significance to the 
present case. The decision was based on the proposition, 
Your Honor, as I understand it, that there was an inde- 
pendent bank about to be chartered in the case and the 
Comptroller had discretion to charter that independent 
bank: and that the nature of the independent bank, despite 
the fact that is was closely controlled, if that is the correct 
term, at least controlled a majority of the stock by the same 
people who controlled the other bank, the original bank, 
that that didn’t make any difference and that it was not a 
branch of the original bank that the management controlled. 

It not being a branch, it was, therefore, not in violation 
of Section 36(¢), the Branch Banking Law, which is the 
main reliance that plantiffs place here; and, therefore, it 
being an independent bank, the Comptroller had discretion 
to issue his certificate, and it was issued in that case. 

If it were not for this Branch Banking Law, Your Honor, 
it is our contention that the discretion in the Comptroller 
here would be unlimited. This is a matter of agency action, 
a matter which has been committed to agency action under 
the Administrative Procedure Act. There is no statutory 
form of review for the—— 

The Court: The Camden Trust Company case is a bit 
different, isn’t it? It involved two independent banks [57] 
each having the same group of stockholders. 

Mr. Seaman: Yes, Your Honor, that is the difference. 
That is true. 

The Court: Here you have a holding corporation owning 
the stock of both banks. Isn’t that a situation of a different 
type? 

Mr. Seaman: Yes, Your Honor, it is different. We con- 
sider, however, that the difference is not significant. 

The Court: Well, I don’t know. Isn’t it distinct in prin- 
ciple? Well, I will let you answer that question after our 
usual mid-morning recess. 
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We will take our usual mid-morning recess at this time. 
(Brief recess.) 


The Court: You may proceed, Mr. Seaman. 

_Mr. Seaman: Your Honor, your question was as to the 
difference betwen the Camden Trust case and the present 
case. Your Honor, as I view the Camden Trust case, it 
was decided basically on the ground that what was involved 
was an independent bank, a separate bank, which was ap- 
plying for a certificate from the Comptroller; and because 
it was separate and for the list of differences that the Court 
gives there on the second or third page of the opinion, 
because of those differences it was not and could not be 
considered a branch, [58] that a branch has to be a part 
of the parent organization. 

The Court: Yes, I understand all that, but there is a 
very vital difference. There was independent capital in 
each bank, even though the capital was furnished by the 
same people. But here you have a holding company that 
owns the stock of both banks. 

Now, I notice that the word subterfuge was used in the 
Camden Trust Company ease and the word evasion, which 
is not as disagreeable as subterfuge. I am not going to use 
either of those two terms, but isn’t this a means of getting 
around a prohibition of this statute? 

Mr. Seaman: Your Honor 

The Court: There is nothing reprehensible in that. I 
do not mean to suggest that anything reprehensible was 
done. But it is clear, is it not, that what the Whitney Na- 
tional Bank was doing was trying to establish what in 
essence, though not in form, was a branch bank, because 
it was another bank that it controlled. 

Mr. Seaman: Your Honor, subject to what Mr. Monroe 
will probably wish to say on behalf of the Whitney, I would 
like to answer that this way: it is true, Your Honor, that 
the Whitney Jefferson operation is a means used for the 
Whitney Bank in New Orleans to pursue banking busi- 
ness in Jefferson Parish. I think there can be no real 
question about [59] that. But that is not the same thing, 
in my mind, Your Honor, as saying that it is a branch. 

The Court: It is clear from the extracts of the testimony 
that has been read that the bank officials, being confronted 
with the statutory prohibition, perfectly honestly tried to 
figure out some other legal way to accomplish what the 
statute prohibited. Isn’t that what this amounts to? 
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Mr. Seaman: Your Honor, I would say, yes; I believe 
that is correct. 

The Court: I notice this action was filed almost a month 
ago. The Government hasn’t moved, has it, for summary 
judgment or made a motion to dismiss? 

Mr. Seaman: Your Honor, the reason we didn’t do that 
was that we wanted an early hearing on the matter. 

The Court: You could have as early a hearing on a mo- 
tion for summary judgment as you can on a motion for 
preliminary injunction. 

Mr. Seaman: Well, we presented our opposition, Your 
Honor, on the 20th of June. There was 

The Court: You could have filed a motion for summary 
judgment at the same time, Mr. Seaman. 

Mr. Seaman: Yes, Your Honor. 

The Court: What bothers me is this: I don’t think I 
ought to decide this question of law on a motion for [60] 
preliminary injunction, which is addressed to the discretion 
of the Court, because this is a pretty important matter. 

While if there was a motion for summary judgment, I 
could decide it. On the other hand, if there are some facts 
that are to be adduced, possibly the case would have to go 
to trial. 

Mr. Seaman: Well, Your Honor, this is a motion for a 
preliminary injunction and the denial of such a motion 
1s not a decision on the merits of the case. 

The Court: Exactly. Neither is the granting of it. But 
here is what is bothering me, Mr. Seaman: if I deny the 
motion for preliminary injunction and the certificate is 
issued by the Comptroller of the Currency, the bank starts 
operating; and thereafter, if it should be held that this 
action was illegal, we would have a pretty difficult situation 
to unscramble, would we not? 

Mr. Seaman: Your Honor, I think the answer to that 
question is that the remedy of the plaintiffs lies in this 
case, really, with the Fifth Cireuit Court of Appeals now, 
and that if the Fifth Cireuit Court of Appeals were to 
reverse the Federal Reserve Board, the holding company 
operation of which—— 

The Court: Is there anything pending now in the Fifth 
Cireuit Court of Appeals? 

{61] Mr. Seaman: Yes, Your Honor, they filed their 
appeal on June 30th. 

The Court: Then isn’t that all the more reason why the 
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Comptroiler of the Currency should stop his hand and wait 
and see what happens? 

Mr. Seaman: Well, Your Honor, the issuance of the 
certificate by the Comptroller of the Currency doesn’t have 
anything directly to do with the proceeding before the 
Federal Reserve Board. 

The Court: Yes, but the minute the Comptroller issues 
his certificate the bank can open its doors and do business, 
isn’t that so? 

Mr. Seaman: Yes, Your Honor; yes, that is true. 

The Court: Now, suppose two or three months later 
there should be a final judgment in this case that the 
Comptroller of the Currency acted illegally. That would 
be a pretty sorry situation—well, it would be like trying 
to unscramble scrambled eggs, wouldn’t it? 

Mr. Seaman: Well, Your Honor, that would be true now 
because most of these eggs have already been scrambled. 
Most of the steps in this reorganization program that 
Whitney has undertaken have already been completed. 

The Court: But is the bank operating? 

Mr. Seaman: No, it is not operating. 

[62] The Court: That is the point. The bank has not 
opened its doors yet. 

Mr. Seaman: No, Your Honor, but it expended a con- 
siderable amount of money, as I understand it, getting 
ready to open its doors and it has gone pretty far. 

The Court: I should think that the Comptroller of the 
Currency would want to wait until there is an adjudication 
in this action. 

Mr. Seaman: Well, the Comptroller of the Currency, 
Your Honor, feels that the operation which is proposed 
here is lawful, that this bank has a right to open its doors. 

The Court: Yes, but he may be mistaken, you know, be- 
cause the question is a close one. 

Mr. Seaman: Yes, Your Honor. 

The Court: I am very strongly of the opinion that on a 
motion for preliminary injunction the Court ought not to 
express an opinion on the merits. The only question is 
whether the — quo should be continued. 

Mr. Seamar®: Well, it seems to me, Your Honor, that the 
answer to that question is whether or not the plaintiffs 
have a reasonable possibility of succeeding in the action. 

The Court: Yes, and it does seem to me there is a sub- 
yo and reasonable doubt here as to the legality of 
this—— 
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[63] Mr. Seaman: Your Honor, our position, of course, is 
that there is not a substantial doubt about it. For one 
thing, the Camden Trust decision also, Your Honor, because 
the bank holding company operation is not a new creature 
that they have just thought up. This is a regulated bank 
holding company, Your Honor. 

The Court: But isn’t this true, Mr. Seaman, that if this 
device is leral—and I am not going to express an opinion 
as to whether it is or is not, at this time—but if this device 
is legal, then you might as well repeal Section 36(¢)? 

Mr. Seaman: No, I would say, Your Honor, that that is 
not the case. 36(¢) applies only to branches. 

The Court: I understand. But it would become a dead 
letter because any bank that wanted to establish a branch 
would create a holding company as an intermediary. 

Mr. Seaman: Yes, Your Honor. 

The Court: Now, maybe that is legal. 

Mr. Seaman: There would be certain differences, how- 
ever, in the operation. One of the differences is that the 
independent bank under the holding company operation has 
its own capital, has limitations on the loans that it can make, 
it would have its own directors. None of these things are 
true of a branch, Your Honor. A branch has the lending 
powers [64] of the parent. A branch doesn’t have diree- 
tors, a branch doesn’t have its own separate officers. 

The Court: There are differences. The only question is 
whether the differences are sufficient. 

Mr. Seamen: Your Honor, I did want to speak briefly 
about this holding company operation. 

Your Honor, the Bank Holding Company Act of 1956 is 
the statute under which this holding company is proposing 
to operate. That statute, Your Honor, is administered by 
the Federal Reserve Board and not by the Comptroller of 
the Currency. And this holding company which has been 
set up is a Louisiana corporation. Your Honor, these ques- 
tions have, for the most part, been gone into already before 
the Federal Reserve Board. That is the remedy, as we 
see it, that plaintiffs should be pursuing. 

The Federal Reserve Board considers—has ruled that 
these transactions are legal. An appeal is pending from 
the Federal Reserve Board. And the Federal Reserve 
Board supervises bank holding companies, and this 

The Court: Isn’t that all the more reason for maintain- 
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ing the status quo until the appeal before the Fifth Circuit 
is decided? 

What is the status of that appeal? 

Mr. Seaman: The appeal was just filed, Your Honor. 
[65] It was filed last Saturday. 

The Court: How soon can it be heard, do you know? 

Mr. Seaman: I really don’t know, Your Honor, but I 
would suppose it would be some months. I don’t know, 
though. 

The Court: » How long has this matter been pending be- 
fore the Comptroller and before the Board? 

Mr. Seaman: Well, I believe the Comptroller indicates in 
his affidavit that it’s been pending since November, 1960. 

Mr. Bloom: October, 1960. 

Mr. Monroe: Since June, 1961. 

The Court: Since when? 

Mr. Seaman: June, 1961, Your Honor. Mr. Monroe, the 
attorney for the Whitney Bank, has been following the 
matter all that time. There were preliminary conversations 
with the Comptroller before the decision in October of 1961, 
which I guess: was the first formal decision by the Comp- 
troller in this matter. 

Your Honor, I hope you will hear Mr. Malcolm Monroe 
at this time. He is 

The Court: Of course. I will hear everybody who is 
entitled to be heard. I am not cutting you off, Mr. Seaman. 
You may proceed. 

Mr. Seaman: Mr. Monroe is the attorney for the [66] 
Whitney Bank and they do have the real interest in this 
case, in a sense. They are the ones who are 

The Court: I don’t doubt the fact that the Whitney Bank 
has a real interest in the matter, of course. 

Mr. Seaman: Yes, Your Honor. The Bank Holding 
Company Act, of 1956, Your Honor, as I understand, had 
as one of its objectives the creation of this kind of a system. 
These bank holding companies operate all over the United 
States. There are a number of them. They hold banks— 
some of them hold banks across state lines. They operate, 
many of themn—— 

The Court: Let’s not go into all these ramifications. The 
question before me is a narrow one: should I stay the 
status quo until the merits of this action can be determined. 
That is the only question for me to decide on this motion. 

Mr. Seaman: Well, Your Honor, our position on that is 
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that plaintiffs do not have a case which deserves that kind 
of relief at this point. The case is controlled by the Cam- 
den Trust case. The device that is being used here is the 
holding company device, which is a recognized device, which 
is controlled by the Federal Reserve Board. The plaintiffs 
have a remedy, which they are pursuing, before the Federal 
Reserve Board. It is an adequate and complete remedy. 
The Court of Appeals, if it reverses 

[67] The Court: That is all the more reason for main- 
taining the status quo, I think. 

Mr. Seaman: Well, Your Honor, if the Court lacks juris- 
diction to proceed because they have a remedy before 
another body, it would seem to me that the other remedy 
should be pursued rather than that this action, of which 
we say the Court lacks jurisdiction—— 

The Court: There are two independent steps here. One 
is the action of the Federal Reserve Board: the other is 
the action of the Comptroller. And I think the plaintiffs, 
if they have any rights at all, can pursue either or both 
remedies, 

Mr. Seaman: It’s quite true, Your Honor, that they 
would be entitled to pursue any remedy that they wanted to. 
The thing that strikes me, though, is that this remedy, this 
suit against the Comptroller is one which has no justifica- 
tion, that they are seeking to enjoin the Comptroller on a 
basis which on its face has no merit: and it has no merit, 
Your Honor, because this is not a branch. And since it is 
not a branch, the certificate should issue. The Comptroller 
has discretion to issue that certificate. The fact that there 
is this other proceeding pending points up the fact that 
that is where their remedy lies. 

Your Honor, I think if I may, I would like to have [68] 
Mr. Monroe speak to you at this time on behalf of the 
Whitney Bank. 

The Court: Very well. 

Mr. Monroe: May it please the Court, I am Maleolm 
Monroe of the New Orleans Bar, Louisiana Bar, and I 
represent the Whitney Bank. 

The Court: Well, the technical name is Whitney National 
Bank of New Orleans, is that it? 

Mr. Monroe: Whitney National Bank of Jefferson Par- 
ish, a completely new bank organized and ready to do 
business and seeking to do business, with completely inde- 
pendent stockholders. 
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The Court: They are the intervenor in this case? 

Mr. Monroe: The intervenor in this case. 

I am also counsel for the Whitney National Bank of New 
Orleans and the Whitney Holding Corporation, and I have 
handled the yrocecdings since the original application with 
the Comptroller, which was in June of 1961 and which was 
approved by the Comptroller on October 14th of last year— 
October 18th, subject to the approval of the Federal Re- 
serve Board. 

I handled the proceedings before the Federal Reserve 
Board, which were filed in July of last year and which 
there was an advertisement for a public hearing, at which 
the [69] plaintiffs did not appear. That hearing was held 
here in Washington, published in the Federal Register on 
January 17th. “On January 17th statements were taken 
from all parties in interest before the full seven-man 
Board. We did not hear from the Board until May 3rd. 
The Board gave a ruling in favor of the Whitney Holding 
Corporation going forward. 

The Comptroller then gave his final approval. 

The Whitney Bank was reorganized into a holding com- 
pany and a wholly owned subsidiary, and the Whitney 
Bank In Jefferson Parish was formed, its stock put up, 
subscribed, nfoney put up, and it has been ready to do busi- 
ness, open its doors, except for these injunctive proceed- 
ings. 

Now I'd lixe to get right to the point because I don’t 
think it’s come out all day, the express question that you 
have been asking Mr. Seaman. 

Contemporaneous—we have proceeded with this program 
of banking which is done all over the country where there 
are like, similar statutes preventing branch banking. That 
is what holding company banking is. I would like to come 
back to that for a moment. But the point you are asking, 
why not maintain the status quo: this proceeding for in- 
junctive relief, which was filed back on June 9th, was filed 
five days after a bill was introduced into the Legislature 
of Louisiana. We had been puoccenns for two vears under 
the law of Louisiana [70] as it was, studying this matter, 
with our final applications over a year ago. ~The Legisla- 
ture was in session and on the last day of the legislative 
session this bill was introduced, and the following Satur- 
day, Friday or Saturday, this injunctive proceeding was 
filed; a temporary r restraining order or an equivalent, a 
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consent restraining order was obtained, and we have not 
been able to be heard until today. That was June 9th and 
this is almost thirty days later. 

This is the first time we have been able to point out to 
the Court why it is important that the status quo not be 
maintained. That statute, as of last Wednesday, when we 
were before Judge Hart and we were resisting very strenu- 
ously that the matter should not be continued, he said to 
me, What can happen between last Wednesday and this 
Friday? I said, This statute is before the Legislature and 
I don’t 

The Court: What statute is before the Legislature? 

Mr. Monroe: The statute in Louisiana that will make it 
a crime, punishable by imprisonment, for a bank holding 
company subsidiary to open its doors for business, whether 
or not the Comptroller has issued a certificate. Even 
though he has issued the certificate it will be a crime, when 
that statute becomes law, to open our doors. 

That statute since last Wednesday has been rushed 
through both Houses of the Legislature and as the last 
order [71] of business on July 4th that statute was passed 
by the Upper House, with this punitive clause in it, aimed 
at the Whitney National Bank situation, because it is the 
only corporate holding corporation in Louisiana; only can 
it apply to this particular Whitney Bank In Jefferson Par- 
ish. It has passed both houses and both houses recessed. 
It cannot become Jaw until some time on Monday. On 
Monday: 

The Court: I am not going to rush the matter in order 
to prevent an action on the part of the Louisiana or any 
other state legislature. I think, then, with all due respect 
to the legislature, I ought to maintain the status quo. 

Mr. Monroe: I would like to disagree with you. 

The Court: This is an argument that is addressed to the 
Court’s discretion that would be in favor of granting an 
injunction. 

Mr. Monroe: Well, may I talk about that, because I cer- 
tainly feel quite strongly the other way. 

That means that this Court is being used, when I have 
not been able to be heard for a period of thirty days while 
the law of Louisiana changes and when there is no palpable 
reason to deny—when we have proceeded under the cases 
and under the legislative history of this Act as a perfectly 
legal transaction. We come right up to opening our [72] 


f 265 


doors, and the plaintiffs in this case are the people who 
introduced fhe legislation in court, our competitors, and 
are changin: the Jaw after we have spent a year on this 
proposition,and after we have totally reorganized the 
Whitney Bank, of which this is a part and a brand new 
organization. 

If we are frozen by this Court from doing what would 
be legal, why, under those circumstances we are faced with 
an entirely ge criminal statute in Louisiana, when you 
consider it. 

Now, I am in court, the Whitney Bank In Jefferson is in 
court, and the plaintiffs can under no circumstances be 
damaged because the cases they cite are not applicable 
where the Witney Bank, the bank proposing to open, comes 
in and consents, and we do consent to return the certificate 
completely if the position of the plaintiff is maintained. It's 
obvious that we are in court, you have jurisdiction over us. 
We do not, though, want to be faced with a new criminal 
statute that was not on the books when we incorporated 
over a month ago and when our plans—a year ago our 
applications were filed. We think it is totally unfair when 
we for a year have been working with the Federal Govern- 
ment on a completely open and aboveboard matter. 

I went to fthe attorneys for the Comptroller and the at- 
torneys for the “Fed” with the President of the Whitney 
[73] Bank list June and we said the first thing we want 
to know is whether this is legal. The Whitney Bank is a 
very dignified old institution in the community. 

The Court: There is no doubt about that. The Whitney 
Bank is well known in banking circles. 

Mr. Monroe: We went to the attorneys and the first 
thing they said, it was the legal staff of both those Govern- 
ment agencies 

The Court: You know, you are ref. erring to matters that 
are not in the record before me, Mr. Monroe, I really want 
to suggest that to you. 

Mr. Monrok: Excuse me, Your Honor. I am saying it is 
in the record because Mr. Saxon’s affidavit 

The Court; I mean the fact that the legislature may pass 
a statute on Monday which would make it a crime for you 
to do what the Comptroller might permit vou to do, I don’t 
think I ought to consider it. It is not in the record, is it? 

Mr. Monroe: It is the meat of this ease, Your Honor, and 
it is put in the reeord-— 
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The Court: But if it is the meat of this case, then I 
ought to maintain the status quo because I don’t think I 
ought to take time by the forelock in order to forestall an 
action of a state legislature. 

[74] Mr. Monroe: It’s not forestalling, it’s allowing us to 
do something we were entitled to do a month ago and when 
we have not been able to get before this Court. 

The Court: There is a big question whether you are en- 
titled to do it. That is the whole question in this case. You 
are begging the question. 

Mr. Monroe: Yes, but on the issue of preliminary injune- 
tion the question is whether the plaintiff would be damaged, 
and I am saying to you, Your Honor, in all due respect, 
that we are here and the cases he relies on that say he can- 
not take the certificate back are cases where they say that 
he has no standing in court. I am willing to waive that 
standing in court so that I can proceed under the law that 
we operated under. I have stated that and will file an affi- 
davit to do that. He cannot possibly be damaged. He 
doesn’t operate in this area. He is my competitor in New 
Orleans. And if he is not damaged, how can this Court 
completely deny me an opportunity to operate legally where 
I have worked for a year to do so? And the only reason 
I am not in business is because I haven’t been able to get 
before this Court. The suit was filed on June 9th and 
today: 

The Court: That is pretty quick. That is much faster 
than most administrative agencies operate. 

Mr. Monroe: Well, I understand, but a restraining [75] 
order is a very harsh thing, Your Honor, and it really is 
harsh in the equities of the people before you. You are 
asking us not to do something that—you are telling us that 
we can’t do something that is legal, and while you are 
holding it pending final decision the whole law is to be 
changed. 

The Court: Mr. Monroe, please do not tell me that I 
would prevent you from doing something that is legal. If 
I would prevent you from doing it it is because I have a 
doubt as to whether it is legal. 

Mr. Monroe: I agree with Your Honor, but there is a 
doubt as to the legality and we presumptively have gone 
along in a legal way when we have been through two 
agencies in a completely open hearing. There is not an 
argument that has been made today that wasn’t made to 
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the “Fed” in open hearing. There is not an argument that 
will be made that won’t be made to the Fifth Circuit. The 
Fifth Circuitfhas complete control over this situation, and 
the Fifth Cireuit if it finds—the Fifth Circuit is completely 
authorized to make us divest ourself of the stock. 

Now, let mé understand this situation. This money that 
was made was taken from undivided profits and an unallo- 
cated reserve account and it was completely the stock- 
holders’ money. They could have put their hands in their 
pockets. Over ninety per cent of the stockholders voted 
to take their gurplus [76] funds and carry this transaction 
out in open meeting called according to law. Every law 
was complied with all the way through. 

Now, I would like to point out that, therefore, they 
could have done this in another way just as easily and 
this matter can he dissolved and it will be put in the hands 
of the stockholders and it will be just exactly the same 
thing as the Camden case. 

Let me point out that this matter has been passed on in 
the Billings case, which is cited in our brief, in Montana. 
Let me point out that there holding companies 

The Court: What is the Billings case? 

Mr. Monroe: First National Bank v. First Bank Stock 
Corporation, United States District Court Montana, 197 
F. Supp. 417. 

The Court: Did that go up to the Court of Appeals? 

Mr. Monroe: It is on appeal at the moment. I am citing 
it because it sets forth very well the point I wish to make. 

This precise point was made to Congress in 1955, it has 
been in 1953. When the Holding Company Act was pre- 
sented to Congress there was presented with it a bill to 
put the provision in the Act that holding companies could 
not—subsidiaries of holding companies could not be formed 
in [77] violation of branch banking of the state in order 
to make—thaf would be the same parallel legislation as 
18(c) for actual branch banking. That matter was dis- 
eussed in my brief which is on file. That matter was dis- 
cussed at great length and the Senate took the provision 
out of the bill. The report of the Senate committee on the 
bill that was adopted: 


“The committee decided against the inclusion in the 
Holding Company Act of a provision in the bill that 
would automatically apply state laws concerning branch 
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banking to bank holding company operations. The pur- 
poses of branch banking laws are not identical with 
the purpose of this bill to control bank holding com- 
panies. Moreover, branch banking is mostly conducted 
by the use of depositors’ —” 


The Court: Please do not quote at length. 

Mr. Monroe: I’m sorry. 

The Court: You see, I want to make it clear to you, 
gentlemen, that Iam not going to pass upon or express any 
opinion as to the legality of this transaction on this motion. 
I do not think I should. 

Mr. Monroe: All Iam 

The Court: The only question I have to decide is whether 
I should maintain the status quo until the matter can [78] 
be decided. 

Mr. Monroe: To that express point, Your Honor, I com- 
ment that if the status quo is maintained I will be irrepar- 
ably injured in that I will never be able to open unless that 
statute at some long future date is repealed. I can never 
be put back in the same position. I have proceeded in good 
faith for the last year. I will never be able to be put back 
in that position if this injunction is maintained. 

On the other hand, the plaintiff can’t really show any 
damage and he will not be damaged, if I open my bank, 
irreparably. There is another bank in Jefferson Parish 
right now that is in the same situation except for the hold- 
ing company, it’s owned by common stockholders, the Na- 
tional Bank of Commerce. Our higgest competitor in New 
Orleans is in Jefferson Parish right now and has been there 
five years under the name of the National Bank of Com- 
merce in Jefferson Parish. It has five separate branches 
in Jefferson Parish, and that is the reason the Whitney 
Bank had to follow its competitors, because New Orleans 
is moving that way. And the National Bank of Commerce, 
a bank considerably bigger than these plaintiffs, has five 
banks there under the same name. The Comptroller under- 
stood that. 

Now, if you maintained the injunction today and we set 
this up for a hearing on the merits—and you asked why 
[79] we did not urge, when we came into this case, that a 
motion immediately was set for summary judgment. It is 
because of the importance of the injunction to us in con- 
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nection with this steamroller legislation aimed directly at 
this particular institution. Today if we are held under this 
injunction we will never be able to be put back in the same 
position. 

I repeat that J am in court. The permanent injunction 
can certainly take me out of Jefferson Parish. 

The Court:, Beg pardon? 

Mr. Monro: The permanent injunction can certainly 
stop me from operating, and I am perfectly willing—— 

The Court: The matter is not before me on an applica- 
tion for a permanent injunction. 

Mr. Monroe: What I mean is that the application is be- 
fore you. 

The Court: What is before me is an application for a 
preliminary injunction, not a permanent injunction. 

Mr. Monroe: That is true, Your Honor, but I would like 
to point out what the request is, just what is before you. 
May I read the prayer? 

The Court: No; the only thing that is before me is a 
motion for a preliminary injunction. 

Mr. Monroe: Yes, but injunction against what? 

The Court: That is not a permanent injunction. [80] 
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That would be an injunction until the case can be tried, if 
I grant it. 

Mr. Monroe: I’m sorry, Your Honor. Before you is the 
request for a‘preliminary injunction and a permanent in- 
junction, but the preliminary injunction restraining the 
Comptroller gf the Currency from issuing to the Whitney 


National Banlt or the Whitney National Bank In Jefferson 
Parish a certificate of authority authorizing the establish- 
ment of a new branch bank. 

The Court: Yes, I know, but it is a preliminary injune- 
tion, not a permanent injunction. 

Mr. Monroe: Yes, excuse me, it is a preliminary. But if 
that preliminary injunction issues, we are not establishing 
a new branch bank. <All they have said is an injunction 
against establishing a new branch bank. If you grant it 
according to fie letter of their prayer, they have not—I 
wonder if we are not entitled to go ahead and open in ac- 
cordance with their prayer and I don’t know whether we 
are entitled to. have an injunction that is broader than their 
prayer, if you will read the prayer on the last page in the 
petition. 
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The Court: No, the motion for preliminary injunction 
is a motion for a preliminary injunction to restrain the de- 
fendant from issuing a certificate or certificates [S1] au- 
thorizing the establishment and operation by the Whitney 
National Bank of New Orleans, the Whitney Holding Cor- 
poration of New Orleans, and/or Whitney National Bank 
of Jefferson Parish, of a new branch bank or banks. 

Mr. Monroe: That is correct, Your Honor. That is not 
what we are doing. 

The Court: I see. Well, then, you would not be harmed 
by an injunction, would you? 

Mr. Monroe: Well, that is perfectly true, but it doesn’t 
meet the issues square on. Obviously we don’t want to have 
a misinterpretation of what the position 

The Court: Gentlemen, I have given too much time to 
this matter. I think I have the issues perfectly clear in my 
mind. 

Did vou wish to add anything, Mr. Seaman? 

Mr. Seaman: Yes, Your Honor, I think I have something 
that may be of some importance. I believe I have some- 
thing that should be said here. 

The Court: You can have two or three minutes. I thought 
you finished your argument. 

Mr. Seaman: Very short. This is not an argument, Your 
Honor. I want to point out that the temporary restraining 
order expires today and the terms of it only go to today. If 
Your Honor is going to take the matter under advisement 
{82] The Court: Iam not. 

Mr. Seaman: Excuse me, Your Honor. 

The Court: I very rarely take matters under advisement. 
That is why I sometimes allow longer time for argument, 
because I like to decide questions at the end of the argu- 
ment. 

But I do want to ask you just one question, Mr. Merrigan. 
There is just one point that impresses me that Mr. Monroe 
made. How are you damaged by this? 

Mr. Merrigan: There are three plaintiffs before this 
Court. Two ‘of the plaintiffs before the Court are banks 
which, by state law, are strictly limited to operations wholly 
within the City of New Orleans. 

The Court: Yes. 

Mr. Merrigan: And, yet, very, very substantial parts of 
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their pesmese running into millions of dollars a year, 
emanate from Jefferson Parish, Louisiana. 

The Court: I see. Very well. Now, then may I ask you 
this. While perhaps I should not concern myself with this 
because I am not going to impugn the motives of the actions 
of a legislature of a sovereign state, but were your clients 
instrumental in trying to get this legislation through and 
rush it through to make it a criminal offense to open a 
bank? It seems to me that is most extraordinary. 

[83] Mr, Monroe: May I show you the newspaper—— 

Mr. Merrigan: Just a moment, Mr. Monroe. You made 
the charge ; I would like to be heard. 

The Act which has been before the Louisiana Legislature 
is the Uniform State Holding Company Dill, which was 
passed in New York, New Jersey, Illinois, Indiana. It was 
introduced by: 

The Court: I understand. Mr. Monroe states that that 
Act would inv ke it a criminal offense to open the bank even 
if the Comptroller of the Currency grants the certificate. 
Ts that so? —_¢ 

Mr. Monroe: May I answer that, Your Honor? 

Mr. Merrigan: Your Honor, I don’t think that the Act 
was meant to make it a criminal offense for them to open. 

The Court: Is there a criminal provision in the legisla- 
tion? You know, Mr. Merrigan, I am used to getting direct 
answers to my questions. 

Mr. Merrigan: Yes, there is a criminal—it says, Your 
Honor, that upon any bank—— 

The Court: Let me see that criminal provision. 


(The document was handed to the Court by Mr. Mer- 
rigan.) 


Mr. Merrigan: It’s at the bottom, Your Honor. 

That legislation, Your Honor, was supported by the 
(84] State Banking Commissioner of Louisiana, That leg- 
islation was passed by the House of Representatives of 
Louisiana by a vote of eighty to sixteen and by its Senate 
by twenty-eight to seven. It was sponsored by the—— 

The Court: Were your clients instrumental in getting 
it through? 

Mr. Merrigan: To the extent that they are members of 
the Louisiana State Bankers Association, which supported 
the bill. 


The Court: I see. 

Mr. Monroe: Your Honor, I would like to make a state- 
ment on that. 

The Court: Yes, I will hear you. 

Mr. Monroe: The President, Mr. Merrigan, of the plain- 
tiff bank, Bank of New Orleans, advised us that he was 
going to introduce this bill. This bill was prepared by the 
attorneys sitting—it is the Uniform Act, but the Uniform 
Act does not have this amendment that I have read. 

The Court: What is the amendment to the Uniform Act? 

Mr. Monroe: The amendment is the one that makes it 
criminal to open. 

The Court: Show me the provision. 

Mr. Monroe: Here it is. It’s part of the [85] plaintiffs’ 
case, that Sub-section 5 down at the bottom. 


(The document was handed to the Court by Mr. Monroe.) 


Mr. Monroe: May I say this Uniform Act is not the 
normal Uniform Act you are familiar with, Your Honor. 
It’s not adopted by anybody. It’s just named that by a 
group of people. 

Mr. Merrigan: I don’t suppose Mr. Monroe would want 
to have this Court believe he hasn’t had anything to do with 
those legislative proceedings, either. 

The Court: I do not think I should engage in an un- 
seemly race with a state legislature. 

Mr. Monroe: We therefore don’t believe that you should 
participate with it and keep us unable to go forward. 

The Court: I am surprised at that provision. 

I think, gentlemen, I have heard enough. 

Mr. Monroe: I would like to point out to Your Honor 
that we have many hundreds of thousands of dollars in- 
vested in the preparation of this thing. 

The Court: I understand all that. All banks have. 

Mr. Monroe: And we will never have the opportunity 
to open this bank if the injunction is issued. 


OpINion OF THE CourRT 


The Court: Without expressing any opinion as to the 
legality of the proposed action the Court, nevertheless, 
[86] is of the opinion that a sufficiently debatable ques- 
tion is presented to make it desirable to maintain the status 
quo until the action can be determined on the merits. 
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Accordingly, the motion for a preliminary injunction is 
granted. 

Counsel will please submit a proposed order and pro- 
posed findings of fact and conclusions of law. In prepar- 
ing the findings of fact and conclusions of law counsel will 
bear in mind, please, that the Court will express no views 
on the legality of the proposed action which it enjoins. It 
is basing its present decision merely on the premise that 
there is a sufficiently debatable question. 

Mr. Merrigan: Your Honor, would you continue the 
restraining order in effect until we can submit these 
papers? 

The Court: I will continue the restraining order until 
Monday so as to give you an opportunity to prepare the 
papers. 

Mr. Seaman: Your Honor, there is the question of a 
bond. We would like to have——. 

The Court: What about that? I suppose that can be 
determined when vou submit your order. 

Mr. Seaman: All right, Your Honor. 

Mr. Monroe: Your Honor, I won’t be here at the time, 
I don’t believe. Would you hear any discussion of that? 
[87] The Court: Beg pardon? 

Mr. Monroe: I am wondering, sir, if it wouldn’t be well 
to discuss that today. 

The Court: No, I will discuss it at the time you submit 
your order because I have got other matters waiting. You 
may come before me at 10 o’clock Monday morning with 
your proposed order. 

Mr. Merrigan: Thank you, Your Honor. 


(Thereupon, the hearing stood concluded.) 
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Uyrrep States District Court FoR THE Disrrict oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Piarntirrs’ Opposition to DEFENDANT COMPTROLLER’s Mo- 
TION FoR SuMMaRY JUDGMENT AND Cross-MOoTION For 
Summary JupGMENT rn THerr Favor Acatnst DEFENDANT 
COMPTROLLER. 


Come now the plaintiffs and intervening plaintiff herein, 
who oppose defendant Comptroller’s motion for summary 
judgment herein, and who cross-move for summary judg- 
ment in their favor against defendant Comptroller on the 
following grounds: 

1. There is no genuine issue as to any of the material 
facts upon which plaintiffs and intervening plaintiff rely 
in support of their cross motion, and 


2, Plaintiffs are entitled to summary judgment as a mat- 
ter of law. 


FEpwarp L. Merrican, 
Attorney for Plaintiffs and 
Intervening Plaintiff, 

425 13th Street, N.W. 
Washington, 4, D.C. 


Ratpn Fisumay, Esq., Sessions, Fisaman, Rosenson & 
SyeELurvcs, Esas. 
1333 National Bank of Commerce Bldg., 
New Orleans, Louisiana 


A. J. Warcuter, Esq., Jones, WALKER, WAECHTER, Porre- 
vENT, Carrere & Denecre, Esas. 
National Bank of Commerce Bldg., 
New Orleans, Louisiana 
James W. Bray, Esq., Bean & Rusu, Esas., 
Lafayette, Louisiana. 
(. Harrison Scott, Esq., 
Civie Center Building, 
New Orleans, Louisiana. 
Of Counsel 
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, 
Usirep States District Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Puarstirrs’ StaTeMeENT oF Facts 1x Support or Cross- 
Motion ror SumMMary JUDGMENT 


Plaintiffs, in support of their coss-motion for summary 
judgment herein and pursuant to Rule 9(h) of the Local 
Rules of this Court, hereby set forth a statement of the 
material facts in support of their cross-motion for sum- 
mary judgment and contend there is no genuine issue as to 
these facts so stated: 


1. The Whitney National Bank of New Orleans is the 
largest bank by far in the State of Louisiana. It is one of 
the largest financial institutions in the entire southern por- 
tion of the United States (Defendant's Ex. 5, pg. 4). 


2. For approximately 79 years, Whitney has operated 
banking offices and facilities wholly within the City of New 
Orleans and Parish of Orleans, Louisiana (Complaint, 
Para. 7; Ansuer of Intervening Deft., Para. 7). 

‘3. Through these operations, limited by law (both Fed- 
eral and State) to the parish (i.e, county), in which Whit- 
ney has its main office (Orleans Parish), Whitney has 
grown to a pesition of dominance where it possesses 

approx. $500,000,000.—in resources 

approx. 13,835,000.—in undivided profits 

approx. 27,200,000.—in its surplus aecount 

approx. 39%—of the total deposits in all banks in 
Orleans Parish 

approx. 44%—of all deposits of individuals, partner- 
ships and corporations in the Parish. 


(Answer of Intervening Deft., Para. 7; Deft’s Ex. 4, pg. 
13) 

4. In fact, Whitney controls and enjoys more deposit 
and loan business than the second and third largest banks 
in New Orleans combined (Defendant’s Ex. 5, pg. 18). 
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5. Furthermore, it enjoys at its banking facilities in New 
Orleans, deposits of individuals, partnerships and corpora- 
tions emanating from the east bank of the Mississippi River 
in Jefferson Parish, Louisiana (i.e., beyond the limits of 
Orleans Parish), in an aggregate amount exceeding 30% 
of such deposits held by all banks having their head offices 
in the same area of said Jefferson Parish (Defendant's 
Ex. 5, pg.7). 

6. Under 12 U.S.C. §36(c) and the supporting law of 
Louisiana, a bank may not establish branches outside of the 
parish in which its head office is situated (a Louisiana 
“parish” is comparable to a “county” in other States). The 
boundaries of Orleans Parish are coterminous with the 
boundaries of the City of New Orleans, and consequently, 
banks situated in New Orleans (including national banks) 
may not establish branches beyond the City limits. (De- 
fendant’s Ex. 5, pg. 5). 

7. For a long period of years, Whitney National Bank 
of New Orleans has been desirous of opening new branch 
bank facilities in Jefferson Parish, Louisiana, beyond the 
limits of New Orleans. It has carefully studied all of the 


means whereby it might avoid the prohibiting national and 
state statutory prohibitions against such branching, and 
finally decided to try a “holding company approach” (De- 
fendant’s Ex. 4, pgs. 6-9; Plaintiffs’ Ex. B, pg. 2). 

8. The President of Whitney National Bank of New Or- 
leans stated in testimony before the Federal Reserve Board 
(Defendant's Ex. 4, pgs. 6-9): 


“The ‘parish’ in our state is equivalent to a county. 

“Under present laws in our state, the Whitney is not 
permitted to establish branches outside the Parish of 
Orleans. 

“There is a rapidly growing industrial area in ad- 
joining Jefferson Parish upriver from Orleans. .. . 
The industrial development, in the form of large 
plants, more or less extends upriver on both sides to 
Baton Rouge, about 80 miles. .. . There is, therefore, 
good reason to look forward to continued industrial 
growth along the river with a concentration of small 
industries in Jefferson Parish.... 

“The management of the Whitney National Bank 
has been studying and weighing alternative methods of 
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entering Jefferson Parish... and to participate in the 
further growth of that area... . 

“The officers of the Whitney National Bank deter- 
mined in 1960 that the holding company was the proper 
solution, provided we could put the ownership of the 
present Whitney National Bank of New Orleans stock 
into such a company and, by the use of Whitney assets, 
establish a bank in Jefferson Parish, which would like- 
wise be fully owned by the holding company. 

“The Comptroller of the Currency has concurred in a 
program which has the effect of putting the ownership 
of the present Whitney National Bank stock into the 
Whitney Holding Corporation, through this Crescent 
City National Bank that was mentioned, and to the 
establishment of the Whitney National Bank in Jeffer- 
son Parish with funds from the present Whitney Na- 
tional Bank... . 

“The Comptroller’s action, however, is subject to the 
approval of this Board of the application of the Whit- 
ney Holding Corporation to establish the wholly owned 
Jefferson Parish subsidiary.” (Emphasis supplied.) 


9. The President of the Whitney National Bank of New 
Orleans also testified as follows before the Federal Reserve 
Board (Defendant's Ex. 4, pg. 23, 24): 


“If branch banking were permitted in Jefferson 
Parish, I wouldn’t be here because it would be much 
simpler to have it by way of a branch... . But that is 
not possible. We sce no signs of it coming about by 
legislative action. ... As I say... we have been un- 
willing to go with an affiliate which we couldn't hold 
onto necessarily. 

“It doesn’t become a part of our organization; it is 
just sort of hanging loosely. You have these conflicts 
of interest and it is awkward. 

“The thing that makes this (the holding company ap- 
proach) interesting to us is the ability to approach the 
branch phase of it... .” (Emphasis supplied.) 


10. In November, 1960, the said President of Whitney 
National Bank of New Orleans visited the Deputy Comp- 
troller of the Currency to discuss ways and means by which 
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the Whitney National Bank of New Orleans might be able 
to enter Jefferson Parish. (Defendant Comptroller's Affi- 
davit of June 20, 1962 herein, pg. 2) 

11. He returned to the Comptroller’s office in Washington 
in June, 1961, bringing with him the attorney for the 
Whitney National Bank. (Defendant Comptroller's Aff- 
davit, pg. 2) 

12. At the last mentioned meeting, the following is stated 
to have taken place (Defendant Comptroller's Affidavit, 
pgs. 2,3): 


“, .. the Whitney National wished to explore with 
the Comptroller whatever . . . means were available 
for... expansion into this... area... The formation 
of an affiliate bank was discussed and the formation of 
a holding company also discussed. The bank manage- 
ment felt that a holding company which would own 
100% of the stock of both the old bank and the new 
bank would be preferable to the formation of an affili- 
ate of which the controlling stock would be held by 
the same persons who control Whitney New Orleans, 
but which, in view of the wide stock distribution of 
Whitney New Orleans, would invariably have a mi- 
nority of stockholders who did not own stock in both 
banks. The existence of the minority stock interest in 
each bank, which did not hold corresponding shares 
in the other, was considered by the Whitney manage- 
ment to be an undesirable situation, because it could 
conceivably hamper the most efficient and effective 
day-to-day operation of the two banks. Since the same 
group would be managing both banks, it was thought 
that situations could arise in which it would be im- 
possible for the interests of two different groups of 
minority stockholders to be fully protected. For this 
reason, the Whitney management ... elected to use a 
holding company for the purpose of establishing a... 
bank in Jefferson Parish.” (Emphasis supplied.) 


13. Having obtained from the Comptroller an informal 
ex parte approval of its desire to expand across parish lines 
into Jefferson Parish, the Whitney National Bank there- 
upon set into motion a series of intricate corporate maneu- 
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vers to accomplish indirectly that which was admittedly 
unlawful to accomplish indirectly, i.e., Whitney’s expansion 
se Jefferson Parish (Defendant's Ex. 6; Plaintiff's Ex. 

14. Although complicated in execution, these corporate 
maneuvers were simply designed to draw funds from the 
Whitney National Bank of New Orleans, with which to 
establish a completely controlled banking facility in Jeffer- 
son Parish (See Defendant’s Ex. 6): 


First: With $350,000. of its capital funds, Whitney 
National Bank created Whitney Holding Corporation, 
a corporation organized under the laws of the State of 
Louisiana. 


Second; Solely with the $350,000. in funds contributed 
by Whitney National Bank, the Whitney Holding Cor- 
poration organized Crescent City National Bank (Cres- 
cent) to which defendant Comptroller agreed to issue a 
national bank charter, knowing full well that Crescent 
would exist in name only and would never itself en- 
gage in a banking business. 


Third: Whitney and Crescent, which latter entity 
never actually operated for an instant as a national 
bank (and Whitney Holding Corporation), entered into 
a consolidation or merger agreement, merging Whitney 
National Bank into Crescent. The name of the merged 
bank was then immediately changed back to Whitney 
National Bank of New Orleans. 

Fourth: , Whitney National Bank of New Orleans 
shareholders surrendered their stock for cancelation 
and accepted, in exchange, Whitney Holding Corpora- 
tion shares, dissenting stockholders, if any, being elimi- 
nated by the purchase of their shares under provisions 
of the National Banking Act. 

Thus, Whitney Holding Corporation owned 100% of 
the stock of Whitney National Bank of New Orleans, 
and the stockholders of Whitney National Bank of 
New Orleans owned 100% of the stock of Whitney 
Holding Corporation. 


Fifth: Whitney National Bank of New Orleans then 
provided $650,000. of its funds to Whitney Holding 
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Corporation “with which Whitney Holding Corporation 
will cause to be created the Whitney National Bank 
in Jefferson Parish, receiving all of its (the Jefferson 
Bank’s) stock therefor” (See Defendant’s Ex. 6, pg. 2, 
Item 6). 


15. In order to assist the Court to obtain more quickly 
a detailed analysis of these corporate maneuvers, plaintiffs 
have caused to be prepared, from Defendant’s Ex. 6, a 
graphic presentation thereof, which we incorporate in this 
Statement of Material Facts at this point. 
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16. When the time arrived for Whitney National Bank of 
New Orleans to obtain support from its stockholders for 
these corporate proposals, the President of said bank ad- 
vised his shareholders in writing as follows (Defendant's 
Ex. 6,pg.2): 


“The basic purpose of the program is to allow the 
Whitney organization in New Orleans to commence a 
Holding Company operation controlling a bank in East 
Jefferson Parish to protect Whitney’s competitive po- 
sition in that area...” 


17. On October 28, 1961, on a letterhead of the Whitney 
National Bank of New Orleans, the President of Whitney 
further wrote to his shareholders as follows (Plaintiffs’ Ex. 
B): 

“Tt is important to bear in mind that under the plan 
all authorized shares of the Whitney Holding Corpora- 
tion will be distributed to vou, the stockholders of the 
Whitney National Bank, in exchange for your pres- 
ently held stock. You will then own the same propor- 
tionate interest as you now have in the Whitney Na- 
tional Bank in all of the assets of the holding 
corporation, which then obviously includes all of the 
assets cf the present Whitney National Bank... 

“We are firmly convinced, after careful consideration 
of the alternatives, that your common ownership of all 
of the Whitney National Bank of New Orleans stock 
and all of the stock of a Whitney National Bank in 
Jefferson Parish by a holding company to be owned 
by you is the soundest method of pooling all of the 
deposits of our customers and of our capital funds for 
their use... From the depositors’ point of view, those 
in the smaller bank will be assured of the same man- 
agement which directs the larger one without possibil- 
ity of interruption... . 

“By reason of the common ownership of the two 
banks in a holding company there can arise no conflict 
of interest between them as there can between affiliated 
banks. There will be no minority stockholder to be 
affected. 

“From the customer point of view there will be no 
conflict of interest arising out of the manner in which 
the customer sees fit to divide his business between 
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the commonly owned banks in the two parishes. He will 
have the full benefits of a relationship with the large 
bank and its officers. 

“Because of the permanent relationship between the 
large and the smaller bank, the smaller one can oper- 
ate safely with a smaller capitalization. ... 

“Finally, this holding company group broadens bank- 
ing possibilities for the future. . .. It will give metro- 
politan New Orleans the soundest form of banking 
unit which can accumulate and pool banking resources 
in this community where they can be used to the great- 
est advantage in the further development of the entire 
area.” (Emphasis supplied.) 


18. After its creation by Whitney National Bank of New 
Orleans, Whitney Holding Corporation made application 
to the Federal Reserve Board of Governors for approval 
of its acquisition of shares in the aforementioned Crescent 
City corporation and Whitney National Bank in Jefferson 
Parish referred to above. In accordance with the require- 
ments of 12 U.S.C. §1842(b), the Board thereupon notified 


the Comptroller of the Currency of the application and 
sought his views (Answer of Intervening Defendant herein, 
Para, 16, 17). 

19. Having previously given to the Whitney representa- 
tives as aforesaid, his informal approval of the plan ex 
parte as hereinabove set forth, defendant Comptroller, in 
three short paragraphs of a letter to the Board, gave his 
full approval to the proposals of the Whitney organization ; 
and in his said letter, he failed even to mention or comment 
upon the legality or illegality of the proposals under 12 
U.S.C. §36(c), 12 U.S.C. §1846, or Louisiana Revised Stat- 
utes 6:54, enacted in pursuance of said 12 U.S.C. §36(c) 
(Plaintiffs’ Ex. H). 

20. The Federal Reserve Board, on the other hand, took a 
formal, written position that the question of whether or 
not such proposals as Whitney’s are lawful under 12 U.S.C. 
§$36(c) or any other provision of the National Bank Act are 
not for the consideration of the Board, but are matters to 
be considered by the defendant Comptroller (Plaintiffs’ Ex. 
I). In this respect, the Board ruled that these questions 
(Plaintiffs’ Ex. 1, pg. 2)— 


“relate largely to an alleged violation of provisions 
of the National Bank Act, which.is administered by the 
Comptroller of the Currency, an official of the U nited 
States Treasury Departinent.” ; 


21. Thus, when it rendered a dedision on May 3, 1962 
approving the application of Whitney Holding Corporation 
to proceed to acquire the shares in Crescent and Whitney 
aoe the Federal Reserve Boaril, without referring to 

U.S.C. "§36(c), 12 U.S.C. 1846 or the Louisiana laws pro- 
Hee branching beyond parish lines, candidly stated (De- 
fendant’ 3 Ex. 5, pg. 6): 


‘ 


“The stated purpose of the proposed holding com- 
pany system is to enable an organization center ed about 
Whitney New Orleans to provide banking services not 
only through its existing 12 offices within the City of 

New Orleans but also through offices in the East Bank 
of Jefferson Parish. The holding company system will 
be under the direction of the pr esent exectitive manage- 
ment of Whitney New Orleans; in fact, for present pur- 
poses the holding company itself is simply the means 
by which Whitney banking offices may be established 
and operaied in East Bank. Consequently, the char- 
acter of the management and the prospects of the ap- 
plicant and its two proposed subsidiary banks may be 
evaluated largely on the basis of the financial history 
and condition, character of management, and prospects 
of Whitney New Orleans. 

“The financial history of Whitney New Orleans has 
been satisfactory. The condition of that bank is sound 
and its management is regarded as satisfactory. <Ac- 
cordingly, it is believed that the management of Appli- 
cant and Whitney Jefferson will be satisfactory and 
the prospects of ‘the holding company, which depend 
principally upon the prospects of W hitney New Or- 
leans, are favorable.” 


22. In a dissenting opinion from the aforementioned rul- 
ing of the Federal Reserve Board, it was stated (Defend- 
ant’s Ex. 5, pg. 18, 21,22): 


“Whitney National Bank of New Orleans is the larg- 
est banking institution of the City of New Orleans and 
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the State of Louisiana. ... The proposal before the 
Board of Governors would place control of this bank 
in Whitney Holding Corporation and thereby would 
overcome the effect of the branch banking laws of 
Louisiana, which prevent Whitney from establishing 
any offices outside of Orleans Parish (the City of New 
Orleans). In other words, by this means, the Whitney 
banking organization would escape the legal limitations 
that now permit it to have offices only within the City 
of New Orleans. ... 

“The proposal before the Board ... would also... 
provide a vehicle for enhancing the existing high de- 
gree of banking concentration in the area and would 
permit a centralization of banking power of major pro- 
portions in individual hands, to a degree that, to my 
knowledge, is without parallel in the American banking 
system. ...”  (Jmphasis supplied.) 


23. The aforementioned ruling by the Federal Reserve 
Board is subjesct to judicial review by the Fifth Cireuit 
Court of Appeals (12 U.S.C. $1848). Upon such review, the 
Court has jurisdiction 


“to affirm, set aside, or modify the order of the Board 
and to require the Board to take such action with re- 
gard to the matter under review as the court deems 
proper.” 


A petition to review the Board’s ruling upon the Whit- 
ney application is presently pending in the Fifth Circuit 
(Bank of New Orleans and Trust Company v. Board of 
Governors of the Federal Reserve System, No. 19788, 
C.C.A. 5). 

24. Defendant Comptroller’s predecessor in office orig- 
inally took the position that he would not issue any ap- 
proval of or certificate for the establishment and operation 
of the Whitney National Bank in Jefferson Parish until 
final approval of all prior steps in the Whitney plan had 
been obtained “as required by the Bank Holding Company 
Act” (Affidavit of Defendant Saxon, pg. 4, Para. 6). 

25. However, before such approval could become final 
under that Act (12 U.S.C. §1848), or under the Regulations 
of the Federal Reserve Board itself, Defendant Comp- 
troller issued on May 18, 1962, his approval of the consum- 
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mation of the last steps required to enable the Whitney 
organization to establish and open Whitney National Bank 
in Jefferson Parish (Plaintif(s’ Ex. C). 

26. Defendant Comptroller thereupon announced that, 
unless this Court issued an injunction restraining him from 
issuing a certificate authorizing the establishment and com- 
mencement of business by Whitney National Bank in Jeffer- 
son Parish, he considered it his immediate “duty ... to 
issue the Certificate of Authority to Ww hitney Jefferson ...”. 
(ers it of Defendant Saxon, py. 7, Para. 12). 

The Attorney General of Louisiana, on June 13, 
1963, issued a written opinion to the State Bank Commis- 
sioner of Louisiana, advising (Plaintif{s’ Ex. E): 


“*Tt is the opinion of this office, therefore, that a bank 
holding company may not circumvent the branch bank 
laws of our State by the acquisition of a controlling 
interest in a subsidiary which is located in a parish 
other than the domicile of the parent company.” 


28. Meanwhile, Whitney National Bank caused to be 
printed checks and letterheads for the proposed Whitney 
National Bank in Jefferson Parish, which show the name 
“Whitney National Bank” in very large, bold letters; and 
the words “in Jefferson Parish” in such tiny caps that they 
do not seem even to constitute part of the name of the pro- 
posed Jefferson bank office. Specimens of such checks, 
made available by defendants herein, are inserted here for 
the Court’s consideration. 

29. The Complaint herein was filed on June 9, 1962. De- 
fendant Comptroller, upon being advised of the filing or 
impending filing, voluntarily agreed to withhold issuance 
of his Certificate of Authority to Whitney Jefferson until 
the Motion for Preliminary Injunction could be determined. 

30. On June 27, 1962, when defendant Comptroller re- 
fused voluntarily to withhold issuance of the Certificate 
any longer, Judge Hart, after hearing, granted a Tempo- 
rary Restraining Order ‘directing the Comptroller to with- 
hold his certificate until July 6, ” 1962. (See Transcript of 
Proceedings before Judge Hart filed herewith.) 

31. On July 6, 1962, “after long oral argument, Judge 
Holtzoff granted plaintiffs’ motion for a preliminary in- 
junction. (See Transcript of Proceedings of July 6, 1962 
before Judge Holtzoff filed herewith.) 


290 


32. On July 10, 1962, Judge Holtzoff signed the Pre- 
liminary Injunction herein. 

33. The Federal Bank Holding Company Act (12 U.S.C. 
$1846) provides: 


“Reservation of rights to States 

“The enactment by the Congress of this chapter shall 
not be construed as preventing any State from exer- 
cising such powers and jurisdiction which it now has 
or may hereafter have with respect to banks, bank 
holding companies, and subsidiaries thereof.” 


34. On July 10, 1962, the Governor of Louisiana signed 
into law Act No. 275 of the 1962 Regular Session of the 
Louisiana Legislature (Certified Copy of said Act is filed 
herewith as Plaintiffs’ Ex. L). 

Said Act, designated “Emergency Legislation” by the 
Governor, went into effect when signed on July 10, 1962 
and it “prohibits the formation of new bank holding com- 
panies”, and provides for the “control of the future ex- 
pansion of existing bank holding companies and of their 
subsidiaries”. 

Section 3 of said Act provides: 


“Tt shall be unlawful . . . (5) for any bank holding 
company or subsidiary thereof to open for business 
any bank not now opened for business, whether or not, 
a charter, permit, license or certificate to open for 
business has already been issued.” 


35. Article 3, Section 27 of the Louisiana Constitution 
provides that this Act, certified by the Governor of Louisi- 
ana as “emergency legislation”, “shall become effective 
immediately upon approval by the Governor”, which was 
on July 10, 1962 (Plaintiffs’ Ex. M). 

36. During the proceedings before Judge Holtzoff on 
July 6, 1962, the attorney for Whitney National Bank in 
Jefferson Parish, the intervening defendant herein, made 
the following statements on the record with reference to 
this Louisiana Statute (and the Court’s statements, of 
course, are self-explanatory), at pages 70, 71 of the tran- 
script: 


“The Court: What statute is before the Legislature? 
“Mr. Monroe: The statute in Louisiana that will 


291 


make it a crime, punishable by imprisonment, for a 
bank holding company subsidiary to open its doors for 
business, whether or not the Comptroller has issued a 
certificate. Even though he has issued the certificate 
it will be a crime, when the statute becomes law, to 
open our doors. 

“That statute since last Wednesday has been rushed 
through both Houses of the Legislature and as the last 
order of business on July 4th that statute was passed 
by the Upper House, with this punitive clause in it, 
aimed at the Whitney National Bank situation, because 
it is the only corporate holding corporation in Louisi- 
ana; only can it apply to this particular Whitney Bank 
in Jefferson Parish. It has passed both houses and 
both houses recessed. It cannot become law until some 
time on Monday.... 

“The Court: I am not going to rush the matter in 
order to prevent an action on the part of the Louisiana 
or any other state legislature. I think, then, with all 
due respect +. the legislature, I ought to maintain the 
status quo.... This is an argument that is addressed 
to the Court’s discretion that would be in favor of 
granting an injunction... .”’ 


And at page 73: 


“Mr. Monroe: It (the Louisiana statute) is the meat 
of this case, Your Honor... 

“The Court: But if it is the meat of this case, then 
T ought to maintain the status quo because I don’t 
think I ought to take time by the forelock in order to 
forestall an action of a state legislature. ...’’ 


And, finally, at page 85: 


“The Court: I do not think I should engage in an 
unseemly race with a state legislature. .. . 
“Mr. Monroe: We therefore don’t believe that vou 


we have many hundreds of thousands of dollars in- 
vested in the preparation of this thing. .. . 

“And we will never have the opportunity to open 
this bank if the injunction is issued.” (Emphasis sup- 
plied.) 
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37. Plaintiff, Bank of New Orleans and Trust Company, 
is a banking corporation chartered by the State Bank Com- 
missioner of Louisiana to conduct the business of banking 
solely and exclusively at and through a_main office and 
bank branches, restricted by Louisiana RS. 6:54 to the 
Parish of Orleans, and is prohibited by Louisiana law from 
establishing any branch or branches in Jefferson Parish, 
Louisiana (Affidavit of Livaudais, Ex. Vice Pres. of said 
plaintiff). 

However, as of June 21, 1962, said plaintiff enjoyed at 
its offices so restricted to Orleans Parish, checking accounts 
of depositors who reside in or whose businesses are located 
in Jefferson Parish amounting to approximately $2,029,000., 
and these represented deposits by 2,822 such individuals 
and businesses. Said deposits were equal to 12.3% of the 
total checking accounts deposits enjoyed by said plaintiff 
on that date (Livaudais Affidavit, pg. 2). 

Furthermore, on June 2, 1962, said plaintiff's “total 
amount of commercial loans to persons residing in or busi- 
nesses located in Jefferson Parish exceeding $10,000. 
amounted to approximately $3,410,000." or “approximately 
15% of the total amount of commercial loans exceeding 
$10,000. of all customers of the Bank on that date”. The 
foregoing figures are limited to commercial loans exceeding 
$10,000., and in addition thereto, the said plaintiff has out- 
standing a large volume of commercial loans to persons 
and businesses in Jefferson Parish in amounts less than 
$10,000. (Livaudais Affidavit, pg. 2). 

98. Plaintiff, Bank of Louisiana in New Orleans, is a 
banking corporation chartered by the State Bank Com- 
missioner of Louisiana to conduct the business of banking 
solely and exclusively at and through a main office and bank 
branches restricted by Louisiana R.S. 6:54 to the Parish of 
Orleans and is prohibited by Louisiana law from establish- 
ing any branch or branches in Jefferson Parish, Louisiana. 
(Affidavit of Clyde C. Wheeler, Asst. Vice-President of said 
plaintiff.) 

However, as of July 19, 1962, said plaintiff enjoyed at 
its offices so restricted to Orleans Parish, accounts of 
“demand and time depositors who reside in or whose 
businesses are located in Jefferson Parish amounting to 
approximately $502,000., represented by deposits by 621 in- 
dividuais and businesses, (which) accounted for approxi- 
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mately 8.6% of the total demand and time deposits of cus- 
tomers on that date’’, ‘‘In addition to checking accounts, 
the Bank serves a very large number of individuals and 
businesses who reside in or are located in Jefferson Parish 
on installment loans.’? (Wheeler Affidavit, pg. 2) 

39. Plaintiff, Guaranty Bank & Trtst Company, is a 
banking corporation chartered by the State Bank Com- 
missioner of Louisiana to conduct the business of banking 
solely and exclusively at and through a main office and bank 
branches limited by Louisiana RS. 6:54 to the Parish of 
Lafayette, Louisiana, and prohibited by Louisiana law 
from establishing any branch or branches in Jefferson 
Parish, Louisiana (Afidavit of I. J. Castille, President of 
said Plaintiff ). 

Said plaintiff “has customers, depositors and borrowers 
who reside or have .. . businesses situated in Jefferson 
Parish, Louisiana, and these customers borrow money and 
maintain accounts with” the said plaintiff. In addition, said 
plaintiff “makes commercial loans to some of its customers 
who have places of business in Jefferson Parish, Louisiana, 
and it follows necessarily that the Guaranty Bank & Trust 
Company of Lafayette, Louisiana would be damaged if the 
Whitney National Bank of New Orleans, the largest bank 
in the State, were permitted to open branch banking facili- 
ties, through one device or another, in Jefferson Parish, 
Louisiana’? (Affidavit of Castille, pg. 2). 


Respectfully submitted, 


Epwarp L. Merricay, 
Attorney for Plaintiffs 


July 24, 1962 
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(By Request) 


An Act 


To define the bank holding company, to prohibit the 
formation of new bank holding companies, and to control 
the future expansion of existing bank holding companies 
and of their subsidiaries. 

Be it enacted by the Legislature of Louisiana: 

Section 1. Declaration of Policy. 

It is declared to be the policy of this State to protect 
and to foster the growth of the independent unit bank, and 
institution whose ownership and origins are grounded in 
the local community and whose activities are bound up with 
local economie and social organizations; to prevent the un- 
desirable concentration of control in the banking field to 
the detriment of the public interest; to insure effective 
competition among all banking institutions; and, to accom- 
plish these objectives by prohibiting the formation of new 
banking holding companies and the acquisition of control 
by whatever means of additional banking institutions by 
existing bank holding companies and by their subsidiaries. 

Section 2. Definitions. 

(a) “Bank holding company” means any company, for- 
eign or domestic, including a bank, (1) which directly or 
indirectly owns, controls, or holds with power to vote, 25 
per centum cr more of the voting shares of any bank, or 
(2) which controls in any manner the election of a majority 
of the directors of any bank, or (3) for the benefit of whose 
shareholders or members 25 per centum or more of the 
voting shares of any bank or a bank holding company is 
held by trustees; and for the purposes of this Act, any 
successor to any such company shall be deemed to be a bank 
holding company from the date as of which such predeces- 
sor company became a bank holding company. Notwith- 
standing the foregoing, (A) no company shall be a bank 
holding company by virtue of its ownership or control of 
shares acquired by it in connection with its underwriting 
of securities and which are held only for such period of 
time as will permit the sale thereof upon a reasonable basis, 
and (B) no company formed for the sole purpose of par- 
ticipating in a proxy solicitation shall be a bank holding 
company by virtue of its control of voting rights of shares 
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acquired in the course of such solicitation (C) nor shall this 
act apply to shares acquired by a bank holding company 
which is a bank, or by any banking subsidiary of a bank 
holding company, in satisfaction of a debt previously con- 
tracted in good faith, but such bank holding company or 
such subsidiaries shall dispose of such shares within a 
period of two years from the date on which they were 
acquired or from the date of enactment of this Act, which- 
ever is later (D) nor shall this act apply to shares which 
are held or acquired by a bank holding company which is 
a bank or by any banking subsidiary of a bank holding 
company, in good faith in a fiduciary capacity; except 
where such shares are held for the benefit of the share- 
holders of such bank holding company or any of its sub- 
sidiaries, or to shares which are of the kinds and amounts 
eligible for investment by National banking associations 
under the provisions of section 5136 of the Revised Stat- 
utes, or to shares lawfully acquired and owned prior to 
the date of enactment of this Act by a bank which is a bank 
holding company, or by any of its wholly owned subsidi- 
aries. 

(e) “Company” means any corporation, business trust, 
partnership, association, or similar organization doing 
business in this State, but shall not include any corporation 
the majority of the shares ef which are owned by the 
United States or by any State, 

(f) “Bank” means any commercial bank, savings bank, 
trust company or similar organization doing business in 
this State. 

(g) “Subsidiary,” with respect to a specified bank hold- 
ing company, means (1) any company 25 per centum or 
more of whose voting shares (excluding shares owned by 
the United States or by any company wholly owned by the 
United States) is owned or controlled by such bank hold- 
ing company; or (2) any company the election of a majority 
of whose directors is controlled in any manner by such 
bank holding company; or (3) any company 25 per centum 
or more of whose voting shares are held by trustees for the 
henefit of the shareholders or members of such bank hold- 
ing company. 

(h) The term “successor” shall include any company 
which acquires directly or indirectly from a bank holding 
company shares of any bank, when and if the relationship 
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between such company and the bank holding company is 
such that the transaction effects no substantial change in 
the contro] of the bank or beneficial ownership of such 
shares of ‘such bank. 

Section 3. Prohibitions upon Acquisition of Bank Shares 
or Assets. 

It shall be unlawful (1) for any action to be taken which 
results in a company or a bank becoming a bank holding 
company as defined in this Act; (2) for any bank holding 
company or subsidiary thereof to acquire direct or indirect 
ownership or control of any voting shares of any bank if, 
after such acquisition, such company or subsidiary will 
directly or indirectly own or control more than 25 per 
centum of the voting shares of such bank; (3) for any 
bank holding company or subsidiary thereof to acquire all 
or substantially all of the assets of a bank; or (4) for any 
bank holding company or subsidiary thereof to merge or 
consolidate with any other bank holding company or any 
subsidiary thereof; (5) for any bank holding company or 
subsidiary thereof to open for business any bank not now 
opened for business, whether or not, a charter, permit, 
license or certificate to open for business has already been 
issued. Notwithstanding the foregoing, this prohibition 
shall not apply to additional shares acquired by a bank 
holding company in a bank in which such bank holding 
company owned or controlled a majority of the voting 
shares prior to such acquisition. 


Section 4. Penalties. 

Any bank, bank holding company, company, or any sub- 
sidiary of any of them which willfully violates any provi- 
sion of this Act, or any regulation or order issued by_the 
State Bank Commissioner pursuant thereto, shall upon 
conviction be fined not less than $500 nor more than $1,000 
for each day during which the violation continues. Any 
individual who willfully participates in a violation of any 
provision of this Act shall upon conviction be fined not 
less than $1,000 nor more than $5,000 or imprisoned not 
more than one year, or both. 


Section 5. Administration. 
The State Bank Commissioner shall administer and carry 
out the provisions of this Act and may issue such regula- 
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tions and orders as may be necessary to discharge this 
duty and to prevent evasions of the Act. 

Section 6. Savings Clause. 

Nothing herein contained shall be interpreted or con- 
strued as approving any act, action, or conduct which is or 
has been or may be in violation of any existing law, nor 
shall anything herein contained constitute a defense to any 
action, suit or proceeding pending or hereafter instituted 
on account of any prohibited antitrust or monopolistic act, 
action, or conduct. 


Section 7. Severability. 

If any provision of this Act or the application of such 
provision to any person or circumstance, shall be held in- 
valid, the remainder of the Act, and the application of 
such provision to persons or circumstances other than 
those to which it is held invalid, shall not be affected 
thereby. 

Section 8. Repeal. 

All laws or parts of laws in conflict herewith are hereby 


repealed. 
[Copy Illegible], 
Speaker of the House of Representatives. 


F [Copy Ilegible], 
Lieutenant Governor and President of the Senate. 


Jimmie H. Davis, 
Governor of the State of Louisiana. 


Approved: July 10, 1962 at 4:15 P.M. 
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Puartirrs’ Exnisir M 


LeGIsLaTIVe DEPARTMENT 
Art. 3 § 26 
Notes of Decisions 


1. Promulgation, judicial inquiry as to 


The fact whether or not the law has been duly promul- 
gated may be within the province of the judicial, but 
whether or not it went regularly through all the stages 
necessary for its passage as a law, up to the promulgation, 
is not a subject of judicial inquiry. Whited v. Lewis, 1873, 
25 La. Ann. 568. 


§ 27. Effective date of laws; publication 


Section 27. All laws enacted shall go into effect at twelve 
o’clock, noon, on the twentieth day after the Legislature 
shall have adjourned. This provision shall not apply to 
the general appropriation Act or the Act appropriating 
money for the expenses of the Legislature, or to any Act 
the necessity for the immediate passage of which shall have 
been certified to the Legislature by the Governor, or the 
acting Governor, while the Legislature is in session, and 
any such Act so certified shall become effective immedi- 
ately upon approval by the Governor. All Acts shall be 
published in the official journal without delay after passage. 

The Legislature shall provide for the publication of said 
Acts in book form and shall fix the time limit for their 
delivery to the Secretary of State. In the publication of 
Acts of the Legislature, the signatures of the Governor 
and presiding officers of the two houses shall be omitted, 
but the date of approval of the Acts, or of their passage 
over the Governor’s veto, or of Acts becoming law without 
the Governor’s signature, shall be published at the bottom 
of each Act. (As amended Acts 1936, No. 70, adopted Nov. 
3, 1936.) 
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Historical Note 


1936 Amendment: Earlier Constitutions : 
The 1936 amendment added 1913, arts. 42, 165. 

the provisions relating to acts 1898, arts. 42, 165. 

certified to the legislature by the 1879, arts. 40, 154. 

governor or acting governor as__ 1868, art. 109. 

necessary for immediate pass- 1864, art. 10S. 

age. 1852, arts. 100, 129. 
1845, arts. 103, 132. 
1812, art. 6, § 15. 


Cross References 


Adjournment of House and Senate, see art. 3, § 20. 
Bills and resolutions, 


Indorsement by secretary of state, see LSA-R.S, 43:24. 
Register of resolutions, see LSA-R.S. 43 :24. 
Signing of bills by Governor, see art. 5, § 15. 


Certification of documents, see LSA-R.S. 49:204. 
Delivery of bills to Governor, see art. 3, § 26. 


Deposit of laws with secretary of state, see art. 
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Filed July 24, 1962 


Unirep States Districr Court ror THE District oF 
Lovistana 


Yivil Action No. 1857-62 
[Title omitted] 


AFFIDAVIT IN Support oF PuarntiFF, BANK oF LOUISIANA IN 
New Orueans 
State or Louisiana, 
Parish of Orleans. 


Before me, the undersigned authority, personally came 
and appeared: 


Crype C. Wreetrr a person of the full age of majority 
and a resident of the Parish of Orleans, who after being 
by me, Notary, first duly sworn, did depose and say: 


That he is the Assistant Vice-President of the plaintiff, 
Bank of Louisiana in New Orleans, and he submits this 
affidavit in support of the pending motion for preliminary 
injunction in the above entitled cause; 

That he understands that it has been asserted in this 
action that party-plaintiff, Bank of Louisiana in New Or- 
leans, would su‘fer no damage to its business, its properties 
or its profits if the defendant, Comptroller of the Curreney, 
issued a certificate to the Whitney National Bank of New 
Orleans to establish banking facilities in Jefferson Parish, 
Louisiana. Affiant states that such assertions are untrue 
and incorrect for the following reasons: 

Plaintiff, Bank of Louisiana in New Orleans, maintains 
its principal office in the Parish of Orleans, State of Louisi- 
ana, and is restricted by State law from establishing bank- 
ing facilities in Jefferson Parish or any other Parish in 
the State of Louisiana. Notwithstanding the fact that this 
plaintiff’s banking facilities are limited to the Parish of 
Orleans, a very large number of the plaintiff’s customers, 
depositors and borrowers reside in and are principally 
located in Jefferson Parish, Louisiana. Affiant has re- 
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viewed the ledgers of the Bank of Louisiana in New Or- 
leans and: 


1. As of July 19, 1962 the total amount of demand and 
time depositors who reside in or whose businesses are lo- 
cated in Jefferson Parish amounted to approximately 
$502,000.00, and represented deposits by 621 individuals 
and businesses and accounted for approximately 8.6% of 
the total demand and time deposits of customers on that 
date. In addition to checking accounts the Bank serves a 
very large number of individuals and businesses who re- 
side in or are located in Jefferson Parish on installment 
loans. 

Accordingly, should the Comptroller of the Currency 
authorize the Whitney National Bank of New Orleans, the 
largest bank in the State, with combined resources of al- 
most one-half billion dollars, to open branch banking facili- 
ties through one device or another in Jefferson Parish, 
plaintiff would necessarily suffer severe loss of loans, de- 
posits and other business and would sustain damage to its 
business and profits. Additionally, if the Comptroller is 
permitted to issue the certificate of authority, as he pro- 
poses to do unless enjoined, this plaintiff would have no 
adequate remedy at law and would be unable to defend 
itself against the diversion to and appropriation by said 
Whitney National Bank of a substantial part of the bank- 
ing business and services now enjoyed by the Bank of 
Louisiana in New Orleans. 

Ciype C. WHEELER. 


Sworn to and subscribed before me this 20th day of July, 
1962. 


b 
Notary Public. 
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Filed July 24, 1962 


Unitep States District Court ror THE District oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


AFFIDAVIT IN Support oF Puarntirr, Guaranty Bank & 
Trust Company, Larayette, Lovistana 


State or Louisiana, 
Parish of Lafayette, ss: 


Before me, the undersigned authority, personally came 
and appeared: 


R. J. Castiiie a person of the full age of majority and a 
resident of the Parish of Lafayette, Louisiana, who, after 
being by me, Notary, first duly sworn, did depose and say: 


That he is President of the plaintiff, Guaranty Bank & 
Trust Company of Lafayette, Louisiana, and he submits 
this affidavit in support of the pending motion for pre- 
liminary injunction in the above-entitled cause. 

That he understands that it has been asserted in this 
action that the Guaranty Bank & Trust Company of La- 
fayette, Louisiana, would suffer no damage to its business, 
its properties or its profits if the defendant, Comptroller 
of Currency, issued a certificate to the Whitney National 
Bank of New Orleans to establish banking facilities in 
Jefferson Parish, Louisiana. : 

Plaintiff, Guaranty Bank & Trust Company of Lafayette, 
Louisiana, ‘maintains its principal: offices and banking 
branches entirely within the Parish of Lafayette, Louisiana 
and is restricted by State law from: establishing banking 
facilities in Jefferson Parish, Louisiana or any other 
parishes in the State of Louisiana. . 

Plaintiff, Guaranty Bank & Trust Company of Lafayette, 
Louisiana, has customers, depositors and borrowers who 
reside or have. branches of their businesses situated in 
Jefferson Parish, Louisiana, and these customers borrow 
money and maintain accounts with the Guaranty Bank & 
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Trust Company of Lafayette, Louisiana. Plaintiff, Guaran- 
ty Bank & Trust Company of Lafayette, Louisiana, makes 
commercial loans to some of its customers who have places 
of business in Jefferson Parish, Louisiana, and it follows 
necessarily that the Guaranty Bank & Trust Company of 
Lafayette, Louisiana, would be damaged if the Whitney 
National Bank of New Orleans, the largest bank in the 
State, were permitted to open branch banking facilities, 
through one device or another, in Jefferson Parish, 
Louisiana. 

Additionally, if the Comptroller of the Currency is per- 
mitted to issue the certificate of authority, this plaintiff 
would have no adequate remedy at law. 

R. J. Castiye. 


Sworn to and subscribed before me this 19th day of July, 
1962. 
James W. Bean, 
Notary Public. 


Filed August 10, 1962 


Unsrtep States District Court ror THE District oF 
CoLtuMBIA 


Civil Action No. 1857-62 


[Title omitted] 


OpposiTION OF DEFENDANT COMPTROLLER OF THE CURRENCY 
to Prarntirrs’ Cross-Motion ror SuMMary JUDGMENT, 
AND FurtHer Cross-Morion or Sar DEFENDANT To Dismiss 


Comes now the defendant Comptroller of the Currency, 
by his undersigned counsel, and opposes plaintiffs’ cross- 
motion for summary judgment herein on the ground that 
plaintiffs are not entitled to judgment as a matter of law. 
Said defendant’s pending motion for summary judgment 
poule be granted and plaintiffs’ cross-motion should be 
denied. 

The defendant Comptroller of the Currency further 
eross-moves for an order dismissing the complaint and this 
action on the grounds (1) that the complaint fails to state a 
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claim upon which relief can be granted, (2) that the Court 
lacks jurisdiction over the subject matter, (3) that plain- 
tiffs have failed to join (and cannot join) indispensable 
parties, (4) that plaintiffs have failed to exhaust their ad- 
ministrative remedies, and (5) that plaintiffs lack standing 
to sue. This further cross-motion to dismiss is supple- 
mental to the pending motion for summary judgment and 
is intended as an alternative request for relief. 


/s/ JosepuH D. GurLFoy.e, 
Acting Assistant Attorney General. 


/s/ Donatp B. MacGurxeas, 

/s/ Davip V. SEAMAN, 
Attorneys, Department of Justice 
Attorneys for Defendant Comptroller 
of the Currency. 


Of Counsel: 


Davin C. AcHEson, 
United States Attorney. 


Filed August 10, 1962 


Unitep States Districr Courr ror THE District oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


STATEMENT OF, DEFENDANT COMPTROLLER OF THE CURRENCY 
in REsponsrk TO THE STATEMENT OF Facts Svupportine 
Puarntirrs’ ‘Cross-Morion ror SUMMARY JUDGMENT 


As required by Local Civil 9(h), plaintiffs have filed a 
statement of the material facts as to which they contend 
there is no genuine issue. We agree that there are no dis- 
puted issues of fact in this case. We therefore do not con- 
test plaintiffs’. statement of material facts except as to the 
wording of the following paragraphs: 


7. We deny the truth of the matters set forth in para- 
graph 7, except when stated as follows: “For a long period 
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of years, the management of Whitney New Orleans has de- 
sired to expand banking operations in Jefferson Parish. It 
has carefully studied all of the methods by which such 
operations might be legally conducted and has decided to 
utilize the device of a bank holding company.” 

13. We deny the truth of the matters set forth in para- 
graph 13, except when stated as follows: “Having obtained 
from the Comptroller informal approval of its desire to 
expand banking operations in Jefferson Parish, the Whit- 
ney management thereupon set into motion steps in a cor- 
porate reorganization, designed to accomplish such ex- 
panded operations through an independent bank controlled 
by a regulated bank holding company.” 

24. We deny the truth of the matters set forth in para- 
graph 24, except when stated as follows: “By letters dated 
October 3, 1961, former Comptroller Gidney gave pre- 
liminary approval to the formation of Crescent City Na- 
tional Bank, and the formation of Whitney Jefferson 
subject to the grant of the approval of the Federal Reserve 
Board to the formation of the holding company for the 
purpose of acquiring the new Whitney New Orleans and 
Whitney Jefferson, as required by the Bank Holding Com- 
pany Act of 1956.” 

25. We deny the truth of the matters set forth in para- 
graph 25, except when stated as follows: “On May 3, 1962, 
the Board of Governors of the Federal Reserve Board 
rendered its decision and order approving the application 
of Whitney Holding Corporation for permission to become 
a bank holding company by acquiring the stock of the 
Crescent City and Whitney Jefferson. On May 18, 1962, 
the Comptroller issued his approval to the consolidation of 
Whitney New Orleans with Crescent City under the title of 
Whitney National Bank of New Orleans. The final steps 
for the completion of the formation of Whitney Holding 
Corporation and the Crescent City National Bank and the 
consolidation were all accomplished on May 24, 1962, and 
the new bank in New Orleans commenced business on May 
25, 1962.” 

26. We deny the truth of the matters set forth in para- 
graph 26, except when stated as follows: “Following com- 
pletion of the organization of Whitney Jefferson by the 
Whitney Holding Corporation, the Comptroller considered 
it to be his duty to issue a Certificate of Authority to 
Whitney Jefferson, since the organizers had faithfully 
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executed all steps and fulfilled all requirements necessary 
for the organization of a new bank.” 


/s/ JoseEPH D. GuILFoyLe, 
Acting Assistant Attorney General. 


/s/ Doxatp B. MacGuingas, 
/s/ Davi V. SEaMay, 
Attorneys, Department of Justice 
Attorneys for Defendant Comptroller 
of the Currency. 
Of Counsel: 


Davip C. ACHESON, 
United States Attorney. 


Filed August 10, 1962 


Unitep States Districr Cocurr ror THE District oF 
CoLUMBIA 


Civil Action No. 1857-62 


[Title omitted] 


SuppLrEMENTARY AFFIDAVIT OF James J. SAxoN, COMPTROLLER 
OF THE CURRENCY 


James J. Saxon, being first duly sworn, deposes and says: 


1. The purpose of this affidavit is to supplement my 
earlier affidavit dated June 20, 1962, heretofore filed in this 
matter. 

2. Ihave reviewed the contents of my affidavit of June 20, 
1962, and I now specifically reaffirm each and every state- 
ment contained therein. Subsequent to the preparation 
thereof, certain developments have occurred, to which I 
respectfully invite the attention of the Court. 

3. On June 25, 1962, by letter addressed to Edward L. 
Merrigan, Esquire, the Board of Governors of the Federal 
Reserve System denied the Petition for Reconsideration, 
Revocation, and Rehea-ing filed on behalf of the plaintiffs 
in this action of the Bo:.rd’s Order of May 3, 1962, permit- 
ting Whitney Holding Company to become a bank holding 
company by acquiring substantially all of the voting stock 
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of a bank in New Orleans, Louisiana, and a bank in Jeffer- 
son Parish, Louisiana. This letter has been filed as Plain- 
tiffs’ Exhibit I to the affidavit of Lawrence A. Merrigan, 
dated June 26, 1962. 

4. Lam advised that review of the Board’s Order of May 
3, 1962, is presently being sought before the United States 
Court of Appeals for the Fifth Circuit. 

5. On July 10, 1962, the Governor of the State of Loui- 
siana approved Act No. 275, entitled “An Act to define the 
bank holding company, to prohibit the formation of new 
bank holding companies, and to control the future expan- 
sion of existing bank holding companies and of their sub- 
sidiaries.” 

6. Upon consideration of these subsequent developments, 
and after careful examination of the Louisiana statute, I 
have concluded that there has occurred no reason to alter 
the Comptroller's prior determination that a certificate of 
authority should be issued to Whitney National Bank in 
Jefferson Parish, pursuant to 12 U.S. C. § 27. 

7. Accordingly, if the preliminary injunction entered 
herein is vacated, and if Whitney National Bank in Jeffer- 
son Parish so requests, inasmuch as upon a careful exami- 
nation of the facts within my knowledge it appears that 
such association is lawfully entitled to commence the busi- 
ness of banking, it is my present intention to issue such 
certificate. For the information of the Court, there is ap- 
pended hereto and designated as Defendant’s Exhibit 7 a 
specimen of such certificate. 

/s/JaMES J. Saxon. 


Subscribed and sworn to before me, this 9th day of 
August 1962. 


HELEN Crist Craver, 
Notary Public 


My Commission Expires Sept. 30, 1966. 


Filed August 10, 1962 


Derenpant Saxon Exuipit 7 
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Filed August 13, 1962 


Unitep States Districr Court ror tHE District oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Morion ror Leave TO AMEND ANSWER 


Intervening Defendant, Whitney National Bank in 
Jefferson Parish, moves the Court for leave to file and 
serve a supplemental answer, a copy of which is annexed 
hereto. The ground of this motion is that the matters set 
forth in the supplemental answer arose after Intervening 
Defendant had served its original answer. 


Respectfully submitted, 


W. Grawam Cuaytor, Jr., 
701 Union Trust Building, 
Washington 5, D. C. 
Matcoitm L. Monroe, 
1424 Whitney Building, 
New Orleans 12, Louisiana. 
August 13, 1962. 
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Filed September 10, 1962 


Unirep States District Court ror THE DistRIcT OF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


SupPLEMENTAL ANSWER OF INTERVENING DEFENDANT WHIT- 
ney NationaL Bank IN JEFFERSON ParisH 


Intervening Defendant, Whitney National Bank in 
Jefferson Parish, for its supplemental answer herein, 
alleges: 


I 


Since the date of filing Intervening Defendant’s original 
answer herein, the Louisiana Legislature has passed Act 
No. 275 of 1962, a certified copy of which is Plaintiffs’ 
Exhibit L. Act No. 275 was first introduced into the Loui- 
siana House of Representatives as House Bill 1221 on June 
3, 1962 just six (6) days prior to the filing of this suit by 
the Bank of New Orleans and Trust Company, et al. 
House Bill 1221 was certified by the Governor as emergency 
legislation on July 4, 1962. Under Louisiana law, House 
Bill 1221 became immediately effective as law when it was 
signed by the Governor as Act No. 275 on July 10, 1962, 
at 4:45 p.m. 

II 


As first introduced in the House of Representatives, 
House Bill 1221 would not have prevented Whitney Na- 
tional Bank in Jefferson Parish from opening for business 
as the stock of the said bank was already owned by Whitney 
Holding Company. Subsequent to the granting of a 
temporary restraining order by this Court on June 27, 
1962, which prev ented the Comptroller of Currency from 
issuing a certificate to commence business to Whitney Na- 
tional Bank in Jefferson Parish, House Bill 1221 was 
amended by the insertion therein of the present Sub-Section 
5 of Section 3 of Act 275, which applies only to Whitney 
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National Bank in Jefferson Parish, and which specifically 
provides as follows: 


“Section 3. Prohibitions upon Acquisition of 
Bank Shares or assets. 


It shall be unlawful... (5) for any bank holding com- 
pany or subsidiary thereof to open for business any 
bank not now opened for business, whether or not, 
charter, permit, license or certificate to open for ieee 
ness has already been issued. (Emphasis added.) 


Il 


The temporary restraining order issued herein on June 
27, 1962, and the preliminary injunction granted by this 
Court on July 6, 1962, dated July 10, 1962, both of which 
enjoined the Comptroller of Currency from issuing a cer- 
tificate to commence business, were the sole reason that 
Whitney National Bank in Jefferson Parish did not open 
its doors for business several weeks prior to July 10, 1962, 
the effective date of Act No. 275. 

TV 

Because Louisiana Act 275 became effective on July 10, 
1962, denial of the Plaintiffs’ petition for permanent injunc- 
tion and declaratory relief will not return Intervening 
Defendant to the status quo that existed on June 27, 1962, 
the date on which the temporary restraining order was 
issued. Plaintiffs now rely on Act 275 as an alternative 
ground for summary judgment in their favor. Conse- 
quently, the question of the applicabilitv and legality of 
Act 275 has been injected into this case by the Plaintiffs, 
and this question must be passed upon if Intervening De- 
fendant is to be restored to the former position it would 
have been in had the temporary restraining order not been 


issued. 
\ 


Intervening Defendant specially avers that Act 275 
furnishes no basis for granting the Plaintiffs’ request for 
declaratory relief or for an injunction, either temporary or 
permanent, against either Defendant Comptroller of the 
Currency or Intervening Defendant, because Act 275 does 
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not apply to the Comptroller of the Currency or to a na- 
tional bank such as Whitney National Bank in Jefferson 
Parish. 
VI 
Intervening Defendant further avers that Act 275, if 
applicable, violates the statutes and Constitution of the 
United States in the following respects: 


(a) Act 275 is an attempt by the State of Louisiana to 
prevent the opening of a national bank that is properly 
chartered and organized in compliance with federal law, 
and as such is in direct conflict with the provisions of the 
National Banking Act, 12 U.S.C. 26, which provides that the 
Comptroller of Currency has authority to decide when a 
national bank may commence business. It is therefore in- 
valid under the supremacy clause of the United States 
Constitution (Article VI, Section 2). 

(b) Act 275 violates the Fourteenth Amendment to the 
United States Constitution in two respects: 


(1) Sub-section 5 of section 3 of Act 275, if applied to 

Whitney National Bank in Jefferson Parish, con- 
stitutes an arbitrary, capricious and unreasonable 
classification that denies equal protection of law 
to the Intervening Defendant. 
Whitney National Bank in Jefferson Parish had 
completed all steps required by law and was ready 
to commence business several weeks prior to the 
effective date of Act 275. Intervening Defendant, 
therefore, had a vested property right which Act 
275 denies Intervening Defendant without due 
process of law. 


(ec) Act 275 violates Article I, Section 10 of the United 
States Constitution in that it impairs the obligation of a 
contract between the federal government and the Inter- 
vening Defendant. 


Wuererork, reiterating and fully reserving all its rights 
under the prayer of its original answer, Intervening De- 
fendant further prays that this Court enter a judgment 
herein declaring that Louisiana Act 275 of 1962 does not 
apply to either the Defendant Comptroller of the Interven- 
ing Defendant, Whitney National Bank in Jefferson Par- 
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ish. In the alternative, Intervening Defendant further 
prays for a judgment declaring that the said Act 275 is 
unconstitutional and void. Intervening Defendant further 
prays for all legal, equitable and declaratory relief. 


W. Grauam Craytor, JR., 
701 Union Trust Building, 
Washington 5, D. C. 


Matcoitm L. Moyror, 
1424 Whitney Building, 
New Orleans 12, Louisiana. 


August 13, 1962. 


Filed August 13, 1962 


Unitrep States District Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title Omitted] 


Motion or INTERVENING DEFENDANT FoR SuMMary JvupDG- 
MENT 


Comes now Intervening Defendant Whitney National 
Bank in Jefferson Parish, through its undersigned counsel, 
and moves the Court to enter summary judgment in its 
favor as prayed for in the original answer and the supple- 
mental answer filed herein on the grounds that there is no 
genuine issue herein as to any material fact and that it is en- 
titled to judgrnent as a matter of law. Attached in support 
of this motion are an affidavit of E. A. Waffenschmidt, dated 
August 3, 1962, and a Supplemental affidavit of James J. 
Gillv, dated August 3, 1962, a Statement of Facts As To 
Which There is No Genuine Issue filed pursuant to Local 
Civil Rule 9(h), and a printed Statement of Points and 
Authorities. 

In further support of this motion, specific reference is 
here made to the following affidavits with exhibits attached: 


1. Affidavit of James J. Saxton, Comptroller of the Cur- 
rency, dated June 20, 1962. 
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2. Affidavit of Morgan L. Whitney, dated June 25, 1962. 
3. Affidavit of James J, Gilly, dated June 16, 1962. 


General reference is also made to the other papers on file 
in this action, since a motion for summary judgment 
searches the entire record before the Court. 


W. Grauam Cuayror, JR, 
701 Union Trust Building 
Washington 5, D. C. 


Maxtcotm L. Monror, 
1424 Whitney Building, 
New Orleans 12, Louisiana. 


August 13, 1962. 


Filed August 13, 1962 


Unitep States District Court For THE DistRICT OF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted ] 


STATEMENT OF INTERVENING DEFENDANT WHITNEY NATIONAL 
Bank Nn JEFFERSON Parish oF MatrertAL Facts as To 
Wuicu THERE Is No Gexvurne IssvE 


Intervening defendant Whitney National Bank in Jef- 
ferson Parish, in support of its motion for summary judg- 
ment herein and pursuant to local Civil Rule 9(h), sets forth 
the following statement of material facts as to which there 
is no genuine issue in this case: 


(1) Intervening defendant Whitney National Bank 
in Jefferson Parish, and Whitney National Bank of 
New Orleans, are national banking associations or- 
ganized under 12 U.S.C. §§ 21 et seq., and are wholly 
owned subsidiaries (except for directors’ qualifying 
shares) of Whitney Holding Corporation, a bank hold- 
ing company incorporated under the laws of Louisiana 
and duly registered under the Bank Holding Company 
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Act of 1956, 12 U.S.C. $§ 1841-48. (Saxon Affidavit of 
June 20, 1962.) 

(2) The present status of these three corporations 
was achieved pursuant to a plan which provided that 
Whitney National Bank of New Orleans, by consent 
of its stockholders and in accordance with appropriate 
approvals of the Comptroller of the Currency, the 
Federal Deposit Insurance Corporation and the Board 
of Governors of the Federal Reserve System, would 
reorganize so that its stockholders would own stock of 
the Whitney Holding Corporation, a registered bank 
holding company, in the same proportion in which they 
formerly owned stock of the bank, and Whitney Hold- 
ing Corporation in turn would own all of the Stock of 
Whitney National Bank of New Orleans. The plan 
further provided that Whitney Holding Corporation 
with approval of the Comptroller of the Currency and 
of the Federal Reserve Board would organize as 
another wholly owned subsidiary the Whitney National 
Bank in Jefferson Parish, utilizing as its capital funds 
some $642,000 to be paid to Whitney Holding Corpo- 
ration as a dividend out of undivided profits of Whitney 
National Bank of New Orleans, plus the funds sub- 
scribed by its directors for their qualifying shares. 
The steps pursuant to which this program was 
achieved are summarized hereafter. (Saxon Affidavit 
of June 20, 1962; Defendant’s Exhibit 6.) 

(3) On July 20, 1961, Whitney National Bank of New 
Orleans caused to be organized a Louisiana corporation 
under the name of “Whitney Holding Corporation,” 
all the stock of which was issued to Whitney National 
Bank of New Orleans and promptly distributed to the 
stockholders of Whitney National Bank of New Orleans 
as a dividend. (Saxon Affidavit of June 20, 1962.) 

(4) On June 28, 1961, there were filed with the Com- 
troller of the Currency three applications : 


(a) To organize a new national banking as- 
sociation in New Orleans under the name of Crescent 
City National Bank as a wholly owned subsidiary of 
Whitney Holding Corporation; 

(b) To consolidate Whitney National Bank of 
New Orleans into Crescent City National Bank 
under the name of the former, the stockholders of the 
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former Whitney National Bank of New Orleans to 
receive for their stock in that bank stock in Whitney 
Holding Corporation; 

(c) To organize a new national banking associa- 
tion in Jefferson Parish under the name of “Whitney 
National Bank in Jefferson Parish”, as a wholly 
owned subsidiary of Whitney Holding Corporation. 


(5) On July 14, 1961 Whitney Holding Corporation 
filed with the Federal Reserve Board an application to 
become a registered bank holding company under the 
provisions of the Bank Holding Company Act of 1956, 
12 U.S.C. §§ 1841-48. Notice of the receipt of this ap- 
plication was published in the l’ederal Register on July 
28, 1961, which provided an opportunity for submission 
of views regarding the application. (Plaintiffs’ Ex- 
hibit I.) 

(6) On October 3, 1961, the Comptroller of the Cur- 
reney gave preliminary approval to the formation of 
two new national banks, the Creseent City National 
Bank and the Whitney National Bank in Jefferson 
Parish, subject to approval by the Federal Reserve 
Board of the application of Whitney Holding Corpora- 
tion to become a bank holding company by acquiring 
the stock of Cescent City National Bank (to be renamed 
Whitney National Bank of New Orleans) and Whitney 
National Bank in Jefferson Parish. (Saxon Affidavit of 
June 20, 1961, p. 7.) 

(7) By order dated December 19, 1961, duly pub- 
lished in the Federal Register on December 22, 1961, 
the Federal Reserve Board scheduled for January 17, 
1962, a public hearing on the application of Whitney 
Holding Corporation. At the public hearing held on 
January 17, 1962, representatives of Whitney Holding 
Coporation presented their arguments and all oppon- 
ents of the application were given a full opportunity to 
be heard. None of the plaintiffs herein appeared at this 
public hearing or submitted any opposition to the ap- 
plication. (Saxon Affidavit of June 20, 1962, p. 5; De- 
fendant’s Exhibit 3; Defendant’s Exhibit 5, p. 1.) 

(8) On May 3, 1962, the Federal Reserve Board 
approved the application of Whitney Holding Corpora- 
tion to become a registered bank holding company by 
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acquiring the stock of the Crescent City National Bank 
(to be renamed Whitney National Bank of New Or- 
leans) and the Whitney National Bank in Jefferson 
Parish. (Saxon Affidavit of June 20, 1962, p. 5; De- 
fendant’s Exhibit 5.) 

(9) On May 10, 1962, Whitney National Bank in 
Jefferson Parish executed and delivered to the Comp- 
troller of the Currency Articles of Association and the 
Certificate of Organization pursuant to 12 U.S.C, § 24. 
By letter dated May 11, 1962 William B. Camp, Deputy 
Comptroller of the Currency, recognized the corporate 
existence of Whitney National Bank in Jefferson Par- 
ish as a national banking association. 

(10) On May 18, 1962, the Comptroller of the Cur- 
rency approved the consolidation of the existing Whit- 
ney National Bank of New Orleans into the Crescent 
City National Bank under the name Whitney National 
Bank of New Orleans. Under the terms of this con- 
solidation the shareholders of the old Whitney Na- 
tional Bank of New Orleans exchanged their shares of 
stock for stock of Whitney Hiding Corporation, 
dissenting shareholders being entitled to appraisal and 
purchase of their shares under the provisions of the 
National Banking Act. There were no dissenting share- 
holders. At this point, accordingly, the former share- 
holders of the old Whitney National Bank of New 
Orleans owned all of the stock of Whitney Holding 
Corporation which in turn owned all of the stock (ex- 
cept directors’ qualifying shares) of the new Whitney 
National Bank of New Orleans (formerly Crescent 
City National Bank) and of the newly organized 
Whitney National Bank in Jefferson Parish. (Saxon 
Affidavit of June 20, 1962, p. 6.) 

(11) Thereafter with the approval and in accord- 
ance with. the regulations of the Federal Reserve 
Board, Whitney National Bank of New Orleans trans- 
ferred to Whitney Holding Corporation a dividend of 
$650,000 paid out of its undivided profits available for 
payment of dividends. $642,000 of these funds were 
transferred by Whitney Holding Corporation to its 
subsidiary, the newly organized Whitney National 
Bank in Jefferson Parish. These funds, together with 
$8,000 subscribed by the new directors for their quali- 
fying shares, constitute the initial capital funds of 
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$650,000 of Whitney National Bank in Jefferson 
Parish. (Saxon Affidavit of June 20, 1962, p. 6; De- 
fendant’s Exhibit 6.) 

(12) The first meeting of the stockholders of Whit- 
ney National Bank in Jefferson Parish was held on 
May 24, 1962, and directors of the said bank were 
properly elected. The directors of the Whitney Na- 
tional Bank in Jefferson Parish have paid the purchase 
price for their qualifying shares, have been sworn, 
qualified and have taken office as directors. By-laws 
have been adopted. Officers of the bank have been 
elected. Stock of the Federal Reserve Bank of Atlanta 
in the amount of $18,000.00 has been subscribed and 
paid for by Whitney National Bank in Jefferson 
Parish in its own name. (Saxon Affidavit of June 20, 
1962, p. 6.) 

(13) The present suit was filed on June 9, 1962, just 
as the Comptroller of the Currency was about to issue 
a Certificate of Authority pursuant to 12 U.S.C. § 27, 
permitting the Whitney National Bank in Jefferson 
Parish to commence banking operations. (Complaint.) 

(14) Upon being advised of the filing or impending 
filing of this suit, the Comptroller of the Currency 
voluntarily agreed to withhold issuance of his Certifi- 
cate of Authority to Whitney National Bank in Jeffer- 
son Parish until a motion for preliminary injunction 
filed by the plaintiffs in such suit could be determined. 
(Tr. June 27, 1962, pp. 3-4.) 

(15) On June 27, 1962, the Comptroller of the Cur- 
rency refused voluntarily to withhold issuance of the 
said Certificate of Authority any longer. Thereupon 
Judge Hart on application of the plaintiffs granted a 
temporary restraining order directing the Comptroller 
to withhold his Certificate until July 6, 1962. (Tr. 
June 27, 1962, pp. 24-25; temporary restraining order 
dated June 27, 1962.) 

(16) On July 6, 1962, Judge Holtzoff granted plain- 
tiffs’ motion for a preliminary injunction, and on 
July 10, 1962, signed the preliminary injunction herein. 
(Tr. July 6, 1962, p. 86; preliminary injunction dated 
July 10, 1962.) 

(17) Had it not been for the institution of these pro- 
ecedings on June 9, 1962, the Comptroller of the Cur- 
rency would have issued a Certificate of Authority 
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under 12 U.S.C. § 27 permitting the Whitney National 
Bank in Jefferson Parish to commence banking opera- 
tions on or about that date and such banking opera- 
tions would. in fact have been commenced at that time. 
(Gilly Affidavit of August 3, 1962; Tr. June 27, 1962, 
p. 13.) 

(18) Had it not been for issuance of the temporary 
restraining order on June 27, 1962, and the preliminary 
injunction on July 6, 1962, the Comptroller of the 
Currency would, on or about the former date, have 
issued a Certificate of Authority permitting the Whit- 
ney National Bank in Jefferson Parish to commence 
banking operations, and such banking operations would 
then immediately have been commenced. (Gilly Affi- 
davit of August 3, 1962; Tr. June 27, 1962, pp. 8, 
10, 12.) 

(19) On July 10, 1962, Act No. 275 of the 1962 
regular session of the Louisiana Legislature, pur- 
porting to regulate bank holding companies, was en- 
acted into Jaw. (Plaintiffs’ Exhibit L.) 


Respectfully submitted, 


W. Granam Cuaytor, JR., 
701 Union Trust Building, 
Washington 5, D. C. 


Matcotm L. Monroe, 
1424 Whitney Building, 
New Orleans 12, Louisiana. 


August 13, 1962. 
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Filed August 13, 1962 


Usrrep States Distrrcr Court For THE District oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 
AFFIDAVIT IN Support oF INTERVENING DEFENDANT 


State oF Lovistana, 
Parish of Orleans. 


Before me, the undersigned authority, A Notary Public 
duly qualified and commissioned in the Parish of Orleans, 
State of Louisiana, personally came and appeared: 


FE. A. WaFFENSCHMIDT, who, being by me duly sworn, did 
depose and state that: 


(1) Affiant is a resident of the City of New Orleans, 
State of Louisiana, and is the Cashier and Assistant Vice 
President of Whitney National Bank in New Orleans. This 
affidavit is made and filed in support of the motion for 
summary judgment filed by Whitney National Bank in 
Jefferson Parish, Intervening Defendant in the above en- 
titled proceedings. 

(2) At the Stockholders Meeting of the Whitney Na- 
tional Bank held pursuant to due notice on November 29, 
1961, affiant served as Secretary of this meeting. In his 
capacity as Secretary of the said meeting, affiant was 
charged with responsibility for presenting the final recapit- 
ulation of the vote on the resolution. Affiant declares that 
the attached Tabulation of Vote, marked Whitney Exhibit 
No. 5, on the resolution to ratify the consolidation agree- 
ment between Whitney National Bank of New Orleans and 
Crescent City National Bank is true and accurate in every 
respect. 

(3) Affiant further declares that none of the stockholders 
of Whitney National Bank voting against the consolidation 
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agreement have requested that the value of their shares be 
appraised pursuant to 12 U.S.C. 215. 


FE, A. WarFENSCHMIDT. 


Sworn and subscribed before me, this 3rd day of August, 
1962. 
Melvin A. Schwartzman, 
Notary Public. 


My commission is issued for life. 
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Filed August 13, 1962 


Unitep States District Court ror THE DISTRICT oF 
CoLuMBIA 


Civil Action No, 1857-62 
[Title omitted] 


AFFIDAVIT IN SUPPORT OF INTERVENING DEFENDANT 


Srate or Lovistana, 
Parish of Orleans. 


Before me, the undersigned authority, personally came 
and appeared: 


James J. Gitty, who, being by me duly sworn, deposes 
and says: 

(1) Lama resident of the City of New Orleans and Presi- 
dent of the Whitney National’ Bank in Jefferson Parish. 
This affidavit is made to supplement the Affidavit made in 
these proceedings on June 16, 1962 and is filed in support 
of Intervening Defendant's Motion for Summary Judgment. 

(2) The Whitney National Bank in Jefferson Parish 
would have been open for business prior to June 27, 1962, 
had it received a certificate to open from the Comptroller 
of the Currency. Attached hereto for identification is the 
1962 Legislative Calendar of the State of Louisiana, marked 
Whitney Exhibit No. 1, and the Official Journal of the House 
of Representatives of the State of Louisiana for June 27, 
1962, marked Whitney Exhibit No, 2. 

(3) As is shown on the attached List of Directors of 
Whitney National Bank of New Orleans, marked Whitney 
Exhibit No. 3,.and List of Directors of Whitney National 
Bank in Jefferson Parish, marked Whitney Exhibit No. 4, 
both of which are on file with the Office of the Comptroller 
of Currency, there are only four directors common to each 


Board. James J. GILty. 


Sworn and subscribed before me, this 3rd day of August, 
1962. 


Me.vin A. ScuwartTzMan, 
Notary Public. 


My Commission is issued for life. 


i 
z 
é 
& 
g 
A 
$ 
i 


@ 
m 
7) 
pal 
a 
o 
O 
< 
> 
< 
ra 
> 
pad 
m 


Exumir | 


(1902 
LEGISLATIVE CALENDAR 


OF THE 


STATE OF LOUISIANA 


---- TWENTY-FIFTH REGULAR SESSION 
‘OF THE LEGISLATURE 


UNDER THE CONSTITUTION OF 1921 


SEVENTH WEEK 


Ending June 30, 1962 


BY AUTHORITY 


Cc. C. AYCOCK J.. THOS. JEWELL 


Lieutenant Governor Speaker 
and President of the Senate House of Representatives 


Cc. W. ROBERTS W. CLEGG COLE 
Secretary Cler'! 
Louisiana Senate House of Representatives 


q 
z 
2 
o. 
z 
a 
$ 
; 


JIBVIVAY AdOD 1839 


‘ 


LEGISLATIVE CALENDAR 


June 4— - 
Read by tltle and referred to the Committee on 
Judiciary, Section B 


——————— Td 


HOUSE BILL No, 1221— 
By Mr. Angelle (By Request): 
AN ACT 
To define the bank holding company, to prohibit the forma- 
tion of new bank holding companies, and to control the 
future expansion of existing bank holding companles and 
of their subsidiaries. 


HOUSE 


June — 
Read by title. 


June 4— 
Read by title and referred to the Committee on 
Judiciary, Sectlon B 


June 11— 
Reported favorably. 


June 14— 
Read by title, ordered engrossed and passed to Its third 
reading. 


June 19— 
Returned to the Calendar subject to call. 


June 25— ¢ 
Made Special Order of the Day for Wednesday, June 27. 


June 27— 

Called from the Calendar. 

Read by title. Considered In Committee of the Whole, 
reported with amendments, amended, read the third time 
in full, as amended, roll called on final passage, yeas 80, 
nays 16. Finally passed, title adopted, ordered to Senate. 


SENATE 

June 28— 

Received in the Senate. 

R.S., read first and second time by title and referred to 
the Committee on 
Banking 

Rules suspended 

Recommitted to the Committee on 
Judiciary, Section B 


_ 


HOUSE BILL No. 1222— 
By Mr. Boozman: 
AN ACT ? 

To amend and re-enact Paragraph (6) of Subsection (A) of 
Section 742 of Title 17 of the Louisiana Revised Statutes 
of 1950, and to amend sald Subsection (A) by adding 
thereto a new Paragraph (7), all relative to qualifications 
for eligibility to receive old age assistance for teachers 
from funds dedicated or allocated out of the State Public 
School Fund, to further provide for qualifications for 


eligibility. - 
HOUSE ~ 
June 3— 
Read by title. 


June 4— 
Read by title and referred to the Committee on 
Judiciary, Section B 


June 11— 
Reported without action by the Committee on 
Judiciary, Section B. 
with recommendation that it be recommitted to the Com- 
mittee on 
Joint Committee on Retirement. 


June 12— 
Reconimitted to the Committee on 
Joint Committee on Retirement 


June 13— 
Reported with amendments. 


June 18— 
Read by title, amended, ordered engrossed and passed to 
its third reading. 


June 20— 

Read third time in full, roll called on final passage, 
yeas 94, nays 0. Finally passed, title adopted, ordered to 
Senate. 


SENATE 
June 21— 
Received in the Senate. 
R.S., read first and second time by title and referred to 
the 
Joint Committee on Retirement 


ED 


HOUSE BILL No. 1223— 

By Mr. Casey (By Request): 
AN ACT 

To divide the City of New Orleans into wards, representa- 
tive districts and municipal districts; providing that all 
public officials elected and now holding office from the 
wards, representative districts, municipal districts, cour- 
cilmanic districts and senatorial districts of the City of 
New Orleans, as such wards and districts were described 
and established as of May 1, 1962 in Section 2 of Act 169 
of 1912 and Section..........-.of the Charter of the City 
of New Orleans and in Sections 4 and 5 of Article IIT of 
the Constitution of Louisiana, shall serve the remainder 
of the terms for which they were elected; 


HOUSE 
June 3— 
Read by title. 


June 4— 
Read by title and referred to the Committee on 
Judiciary, Section A 


EEE 


HOUSE BILL No. 1224— 

By Mr. Barranger: 
AN ACT 

fo authorize the governing authorities of all municipalities 
in this State to adopt ordinances regulating the business 
of purchasing, selling, transferring, exchanging, repairing 
or storing of new or second hand bicycles, parts and ac- 
cessories for bicycles, at wholesale or retail, and to pro- 
vide for the registration of description and ownership of 
bicycles; and repealing Sections 491 through 501 of Title 
51 of the Louisiana Revised Statutes of 1950. 


HOUSE 
June 3— 
Read by title. 


June 4— 
Read by title and referred to the Committee on 
Judiciary, Section B 


June 7— 
Reported favorably. 


June 11— 
Read by title, ordered engrossed and passed to Its third 
reading. 


June 13— 

Read third time In full, roll called on final passage, 
yeas 87, nays 2. Finally passed, title adopted, ordered to 
Senate. 


SENATE 
June 14— 
Received in the Senate. 
R.S., read first and second time by title und referred lo 
the Committee on 
Judiciary, Section A 
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HOUSE BILL No, 1225— 
By Mr. Womack and Senator Gilbert: 
AN ACT 
To provide for the manner of fixing of the salary of the 
President and the Secretary of the Board of Commissioners 
of the Tensas Basin Levee District, and repealing all laws 
or parts of laws, in conflict herewith. 


HOUSE 


June 3— 
Read by title. 


- OFFICIAL JOURNAL 
OF THE 


HOUSE OF REPRESENTATIVES 
STATE OF COUISKCK : 


THIRTY-SECOND DAY'S PROCEEDINGS 


Twenty-fifth Regular Session of the 
Legislature Under the Adoption of 
the Constitution of 1921 


House of Representatives 
State Capitol 
State of Louisiana 


Wednesday, June 27, 1962, Baton Rouge, La 


Exuiprr 2 House Business Resumed 


! Sacaker Jewell In The Chair 


The committee haying risen, the echalrm< Mr. Bertrand 
reported to the House that the Committee of the Whole had 
had under consideration: 


HOUSE BILL No. 1221— 
By Mr. Angelle (By Request): 
AN ACT 
\ To define the bank holding company, to prohibit Whe formas 
tion of new bank holding companies, and to control the 
| Tuture expansion of existing bank holding companies and 
of their subsidiaries, 


Reported with thefollowing amendments: 
HOUSE FLOOR AMENOMENTS 


Amendments proposed by Mr. Anzelmo to House Bill No. 
1221 by Mr. Angelle. 


Amend Printed bill as follows: 


AMENDMENT No. 1— 
On page 1, between lines 7 and 8, insert the following: 
“Hie it enacted by the Legislature of Louis ana:" 


AMENDMENT No. 2— 

On page 1, strike out line 8 in its entirely and insert 
in lieu thereof the following: 

“Section 1. Declaration of Policy.” 


The House was called to order at 1:00 o’clock p.m., b : wep oN 
Hon. J. Thos, Jewell, Speaker of the House of Representatives AMENDMENT No. d= 


ROLL CALL 


On page 1, strike out line 21 in its entirety and insert in 
lieu thereof the following: 
“Section 2. Definitions.” 


The roll being called, the following members answered to 


their names: 
PRESENT 


Messrs.— 
_Mr. Speaker Crane Mollere 
Adams Decuir Morgan 
Alford Delony Munson 
Allen, H. Downes Murtes 
(Tangipahoa) Dupont Napper 
Allen, I. J. Dupuis O'Brien 
(Jackson) Durand Ordoneaux 
Altmyer Dyer Peck 
Ammons Dyson Perron 
Angelle Falgout Pfister 
Anzelmo Fields Rand 
Arceneaux Floyd Rau 
Ashley Fondren Richmond 
Barranger Fulco Roy - 
Beene} Garrett Sanders 
Beeson Gibbs Schoenberger 
Bernard, D. A. Gregson Schwegmann 
(Lafourche) Grizzaftfl Seaman 
Bernard, E. L. Himel Sheridan 
CW. B. R.) Hoover Simon 
Bernhard Jack Snith, B. 
Bertrand John (Avoyelles) 
Bethard -  Jumonville Smith, P. K. 
Bickford Knowles (Winn) 
Rolden Lancaster Smither - 
Boozman Landrieu Steen 
Branton Leake Stinson 
Brown, A. D. LeBreton Strother 
(Caddo) Lehmann Sullivan 
Erown, J. M. Lewis Sylvester 
(Calcasieu) Matassa Tapper 
Brown, W. K. McCormack Thomas 
(Grant) MeCrary Triche 
Buras McGehee Vesich 
Casey McGittigan Villar 
Ciaccio McHenry Womack 
Cooper McLain 
Crais Michot 
Tutal—i 63. 
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ABSENT 
Messrs.— 
Foshce Smith, J. K. 
: (Caddo) 
Total—2, 


AMENDMENT No. 4— 

On page 3, strike out lines 11 and 12 in their entirety and 
insert in lieu thereof the following: 

“Section 3. Prohibitions upon Acquisition of Bank Shares 
or Assets.” 


AMENDMENT No. 5— 

On page 3, strike out line 29 In its entirety and insert in 
lieu thereof the following: 

“Section 4. Penalties.” 


AMENDMENT No. 6— 

On page 4, strike out line $ in its entirety and insert in 
lieu thereof the following: 

“Section 5. Administratlon.” 
AMENDMENT No. 7— 
+ On page 4, strike out line 13 in its entirety and insert in 
licu thereof the following: 

“Section 6. Savings Clause.” . 


AMENDMENT No. 8— : 
_On pane 4, strike out line 21 in its entirety and insert in 

j licu thereof the following: 
“Section 7. Severability. 


t 
! AMENDMENT No. 9— 
On page 4, after line 26 add the following lines: 
“Section 8. Repeal. 
All laws or parts of laws in conflict herewith are hereby 
repealed.” 


HOUSE FLOOR AMENDMENTS ; 


Aimendnients proposed by Mr. Anzelmo to House Bill No. 
1221 by Mr. Angelle 


Amend Printed bill as follows: 


AMEXDMENT No. I1— 
Tage 1, ine zz, following the word “company” and 
ding the word “in-" , In-sert the words “foreign or 
domestic”. 


IMENT No. - 
> line 10, following the. word “solicitation” 


The Speaker of the House announced that there were 103 insert the following 


members present and a quorum. 
Prayer 
Prayer was offered by the Rey. Lee Porter, 


Reading of the Journal 


(C) nor shall th act apply to shares acquired by a bank 
holdirg company which is a bank, or by any banking 
subsidiary of a bank holding company, in satisfaction of a 
Gebt previously contracted in good faith, but such bank 

is company or such subsidiaries shall dispose of such 
< within a period of two years from the date on which 
s were acquired or from the date of enactment of this 


On motion of Mr. I. J. Allen, the reading of the Journal Act, whichever is liter, 


was dispensed with, 


On motion of ? «. I. J. Allen, the Journal of yesterday was 


adopted. 


"Special Order Of The Day 


House Bills and Joint Resolutions on 
Third Reading and Final Passage 


(D) ver shall this act apply to shares which are held 

por ae red by a bank holding company which is a bank 

:auny banking subsidiary of a bank holding company, 

1 faith in a fiduciary capacity: except where such 

shares are held for the benefit of the s holders of such 
bank holding company or any of its subs ies, or to shares , 

which are of the kinds and amounts eligible for invest- 

ment Ly National banking associations under the provi- 

sions of section 5136 of the Kevised Statutes, or to shares 

lawfully acquired and owned prior to the date of enactment 


The following entitled House Bills and Joint Resolutions of this Act by a bank which is a bank holding company, 


on third readin 


upon as LOE TENG 
OO 


louse BILL No. 1221 
hie uieHe Request): 
AN ACT 


sx und final passage were taken up and acted or by any of its wholly owned subsidiaries. 
Bu Fs ASS 


To define the bank holding company, to prohibit the forma- 
tion of new bank holding companies, and to control the 
future expansion of existing bank holding companies and 


psidiaries. 


Vyas tuken up on its third reading. 


On motion of Mr. Anzelmo the House resolved itself into 


au Committee of the Whole to take into consideration the 


bill. 


ayy wo. 
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AMENDMENT No. 3— 
On page 2, line 12, delete the words “joint venture”. 


AMENDMENT No. i— 
On page 2, line 13, delete the figure "(1)". 


AMENDMENT No. 5— 
On page 2, line 15, delete the words “or (2) any corpora-" 
and delete lines 16 through 22 in their entirety. 


: 21, following the word “thereof" change 
the period to a semi-colon and add the following: 
(5) for any bank holding company or subsidiary thereof 


‘to open for business any bank not now opened for business, 


whether or not, charter, permit, license or certificate to 
open for business has already been issued. 


AMENDMENT No. 7— 


On page line 24, delete the figure “15" and insert in 
licu thereof the figure “25" 


AMENDMENT No. 8— 
On page 1, line 28, delete the number “15” and insert in 
lieu thereof "25" 


AMENDMENT No. 9— 
On page 2, line 27, delete the number “15” and insert in 
lieu thereof the figure “25” 


AMENDMENT No. 10— 
On page 3, line 1, delete the number “16” and insert 
lieu thereof the number “25” 


AMENDMENT No. 1li— 
On page 3, line 19, strike out the number “5" and insert 
In lieu thereof the figure 25" 


On motion of Mr. Anzelmo the report of the committee, 


' together with the amendments, was adopted. 


The Bill was read in full, as amended. 

Mr. Angelle moved the final passage of the Bill. 
ROLL CALL 

The roll was called with the following result: 


YEAS 
Messrs.— 
Adams Cooper Napper 
Alford Crane Ordoneaux 
Allen, H. Decuir Peck 
(Tangipahoa) Delony Perron 
Allen, I. J. Downes Pfister 
(Jackson) Dupont Rand 
Altmyer i Dupuis Rau 
Ammons Durand Richmond 
Angeile Dyer Roy 
Anzelmo Fatgout Sanders 
Arceneaux Floyd Schoenberger 
Ashley Fondren Schwegmann 
3ecnel Garrett man 
Beeson Gibbs Sheridan 
Bernard, D. A. Hoover Smith, B. 
(Lafourche) Jack 
Bernard. BF... John oy Sr 
(Ww. fl. i) JumonvVine 
Bernhard Lancaster 
Bertrand Lehmann Strother 
Bethard Lewis Sullivan 
Bickford Matassa 
Bolden McCormack 
Branton McCrary 
Brown, J. M. McGehee 
(Calcasieu) McGittigan 
Brown, W. K. McHenry 
(Grant) Michot Womack 
3 Morgan 
Munson 
"Total—so. 
NAYS 
Messrs. 
Barranger Dyson Landrieu 
Fulco 
G 
Smither 
Himel Stinson 
Crais Knowles 
Total—16. 
ABSENT 
Messrs.— 
McLain Smith, J. K. 
Mollere (Caddo) 
Murtes 
Simon 
Total—9. 


And the Bill was finally passed. 


And the Chair declared that the above Bill was finally 
passed. 

The title to the above Bill was read and adopted. 

Mr. Angelle moved to reconsider the vole by which 


the above Lill was finally passed, and, on his own motion, 
the--motion to -reconsider.was Jald on. the table 
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or tne Comrraoura 


WTTNEY * Netional 


|” Leeated ot NEW ORLEANS , LOUTSTANA © 


_ Comptroller of the Currency, . ee : ae 
Roan * Washington, D. C. ie joan Sopeee , . 
; pecial 
MATIOGL meciing 


" of shercholders of The unkeney ee National <a Baris of 


Zeid on _Noverder 29 , 1968, the required notice of which was given, 9 director, other offlecr, ° 
or cmployce having acted as proxy at said meeting. ; : an 
205,497 shares of the common stock of the banl: were represented at the meeting. 

—~— shares of the preferred stock of the bank were represented at the meciing. 


NAME fe POST OFFICE ADDRESS 


SEE ATTACHED| LIST 


ot At least two-thirds of the directors are residents of, and have resided for at least one year (im- 
.. mediately preocding their clection), in the State, Territory, or District in which the Association ts 
located, or within one hundred miles of the location 1 principal office of the Association. 


fe d 
Respectfully, ( LS af es 2 Ww. . 


Provicomror Cashior. 


(*Insort “Adjourned” in case of adjournment of meeting.) 


: IMPORTANT 
Thero is no authority for tho election of directors in advanco of prescribed time, and if annual moeting of sharoholders is 
beld at o timo carlicr than that specifed in tho articles of association another meoting will bo roquirod. new Td 
_ Whon tho day fixed for the regular annual meeting of the shareholders of a national bank falls on a legal holiday, tho .° . 
mooting shall bo held on tho next following banking day. 
If a meoting is bold at a time later than that-specified in articles of association, explanation should bo made undor 
peomirets SI Se, tes of she a sirineipcioteielaigteten 3 z 
number ‘eotors elected.does not correspond with-the requirements of the articles of association on filo horo, this 
ld also be explained, © ee lover) ee fe Cl OES SE eR Se SRR 
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Exuisit 4 
- LIST OF DIRECTORS 


™Minitney National Bank 1 ad efferson Pari ish 
: ame of Bank 


? 


+ Jesters Parish, Louisiana 


" Conperoller: of the Currency, wate 
pet aes eoee De Ce. 


Sne following ‘is a list of all the directors ole acted ee see. mecting 
of -fnee reholders of The. . SSRI. .... National Zook. Ee peppeeeiae:” mx (organizing) of 
Soe 

Lorson, Parispstay. held One MAK ID oeeeees 1962, the required rotice of waich. 


: was given. 


3 20,000,, shares. of the common stock of the bank were represented av the nesting. 


oe es tah . 7. 
soe 5 ae Fete rae | OS oe 


+ O» Turner’ - oe Ee ~) U2 Delovonde Street, Aigters, Is. 


4299 te 


be B. iRatersan, ee “ * cane oe 33 West Bonk Expressway, Harvey, Le. 


We Ke DePass, dre * : - : “gain. Dehouplt oulast Str “Now Orleans, La. 
" Leon Godchaux, Ire. : ee B28 Canal Street, New ee, Zane 

Benny Je. Angelle. oom “3200 S$. Comrolton Avexso, Hew Orleans, Lee 
Ge He Botatek » ome ETRE St. Charles tveme, New Orleons, Ie. 
Jams Gilly, Jee on . ees. Charles’ cian es OS 


. 


Sterling Duna ae oe ot Berome Streot, Sew OzLeans, Lo. 


ap Hereby certify that at least two-thirds of the dinecwors are esidents oz, 
. and is resided for at least one year (immediately precedizg Sts 5 election), in 
the State, Territory or ‘District in which the Association is located, or ee thin one 
See miles of the iocation of the principal office of tha Associavion, 
eee 


fs a ae , a a: : Bs eS sf ee ys 


’ Correspondent for the Organizers. 

; : ”, Keokn We Percy. - ; 

‘ Subserdped and sworn to before mm: SUAS" 228 Ste Charles Streov,New Orleans, 
this. d0%3, day CEE NA 196 _2 2, es *. aa ss Seen La. 7 


Fyehor \~ bebe 


Notary Public nig : - 
“we Commission, ist issued Zoz Lifer. MELVIN I. SCHWARTZMAN af 
. Notary Public, Parisi “of Orleans, State of La ! SxSrBrr 4 
suet 1, My BS 4s issued Zor lize’ hs / 
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Filed August 13, 1962 


StaTEMENT oF Pornts anv AvTHorities or INTERVENING 
DeEFenpant 


Aprenpix A 


List or Bank Hoipine Companzes AND Terr AFFILIATES OPERATING IN States Wurcn 
ProureiT oR Limit Brancu BANKING 


I. Bank Holding Companies and Their Subsidiary Banks Operating in States Which 
Prohibit Branch Banking 


Bank Holding Company 
State Operating in State Affiliates in State and Location 


Colorado Westera Bancorporation | American National Bank, Denver 
Englewood State Bank, Englewood 
' The First National B: ank, Fort Collins 
Florida Atlantic Trust Company First Atlantic Nat’l Bank, Daytona Beach 
The First National Bank, Gainesville 
Atlantic National Bank, Jacksonville 
Lake Forest Atlantic 
Bank, nd 
Southside Atlantic Bank, 
Springfield Atlantic Bank, ~ 
Palatka Atlantic Nat’! 
Bank, Palatka 
Sanford Atlantic Nat’! 
Bank, Sanford 
Atlantic National Bank 
of West Palm Beach, West Palm Beach 
Barnett Nationa! The Barnett National 
Securities Corp. Bank, Cocoa 
The Barnett National 
Bank, Deland 
The Barnett Nation: al 
Bank, Jacksonville 
Murray Hill Barnett 
Bank, ~ 
St. a ate National 
St. Augustine 
Illinois Illinois Shares Corporation State] Bink of Blue Island, Blue Island 
Pullman Trust & Savings 
Bank, Chicago 
Standard State Bank, ~ 
Genera! Bancshares Corp. Bank of Benton, Benton 
Illinois State Bank, Quincy 
Bank of Zeigler, Zeigler 
Amalgamated Clothing Amalgamated Trust & 
Workers Savings Bank, Chicago 
Montana First Bank Stock Corp. Midland National Bank, Billings 
Valley State Bank, Billings 
First National Bank, Bozeman 
Metals Bank & Trust Co. ., Butte 
Forsyth State Bank, Forsyth 
First Chouteau County 
Bank, Fort Benton 


Montana Shares, Ine. 


Northwest Bancorporation 


Western Bancorporation 


Texas Bank and Trust 
Company of Dallas 


The Fort Worth National 
Bank 


C.B. Investment Corp. 
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First National Bank, 

First Westside Nat’] Bank, 
First National Bank 

First Nat'l B. & T. Co., 
First Trust Co., 

First National Bank, 

First National Park Bank, 
First National Bank, 
Southside National Bank, 
Wi os Montana Nat’! 


ank, 
Wonks Mont. State 


au 
Miners National Bank, 
First State Bank, 

Liberty County Bank, 
Citizens Bank of Montana, 
Farmers-Merchants Bank, 
Daly Bank & Trust Co., 
Billings State Bank, 

First National Bank, 

Great Falls National 
Bank, 

Union Bank & Trust Co., 

First National Bank, 

Northwestern Bank, 

Bank of Glacier County, 
The Conrad National 
Bank, 

Montana Bank, 

Texas Bank and Trust 


Co. 
First State Bz unk, 
Powell State B: unk, 
First National B: ank, 
West National Bank, 
Riverside State Bank, 
South Fort Worth State 


an 
Westside State Bank, 
ee State Bank, 
LaPorte State Bank, 
Citizens State B: ank? 
Wallis State Bank, 


Great Falls 


Havre 
Helena 
Helena 
Lewistown 
Livingston 
Miles City 
Missoula” 


“ 


Big Sandy 
Butte 
Chinook 
Chester 
Havre 
Rudyard 
Anaconda 
Billings 
Dillon 


Great Falls 
Helena 
Kalispell 
Lewistown 
Cut Bank 


Kalispell 
Great Falls 


Fort Worth 


“ 
“ 


Houston 
LaPorte 
Sealy 
Wallis 


II, Bank Holding Companies and Their Subsidiary Banks Operating in States Which 
Limit Branch Banking* 


Bank Holding Company 
State Operating in State Affiliates in State and Location 


Iowa Brenton Companies Dallas County State 
: Bank, Adel 
Wright County State 
Bank, Clarion 
Brenton State Bank, Dallas Center 
National Bank of Des 
Moines, Des Moines 
Northwest Des Moines 
Nat’l Bank, se 
South Des Moines Nat’! 
Bank, d 
Eagle Grove State Bank, Eagle Grove 
Pulo Alto County State 
Bank, Emmetsburg 
Poweshiek County State 
Bank, Grinnell 
Warren County B. & T. 
Co., Indianola 
Jefferson State Bank, Jefferson 
First National Bank, Perry 
Benton County B. & T. 
Co., Vinton 
Northwest Bancorporation First National Bank, Denison 
Iowa-Des Moines Nat'l 
Bank, Des Moines 
First National Bank, Mason City 
Live Stock National Bank, Sioux City 
Maine Eastern Trust & Banking Eastern T. & B. Co., Bangor 
Company Guilford Trust Company, Guilford 
Lincoln Trust Co., Lincoln 
Millinocket Trust Co., Millinocket 
New Mexico Western Bancorporation Bank of New Mexico, Albuquerque 
First State Bank, Gallup 
New Mexico B. & T. Co., Hobbs 
Roswell State Bank, Roswell 
‘ Santa Fe National Bank, Santa Fe 
South Dakota First Bank Stock Aberdeen National Bank, Aberdeen 
Corpcration First National Bank, Clark 
First Potter County Bank, Gettysburg 
First State Bank, Highmore 
First National Bank, Lemmon 
First National Bank, Miller 
Nat’l Bank of South 
Dakota, Sioux Falls 


* States which have statutes prohibiting branch banking in other counties only when 
a bank already exists in the county and which are similar to the Louisiana branch banking 
statute. 
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Northwest Bancorporation First National Bank, Aberdeen 
First Nat’] Bank of the 
Black Hills, Rapid City 
Northwest Security Nat'l 
Bank, Sioux Falls 
First Citizens Nat’] Bank, Watertown 
Washington Old National Corporation First National Bank, Spokane 
The Old National Bank, = 
Union Bond & Mortgage Forks State Bank, Forks 
Company First National Bank, Port Angeles 
First American Nat'l 
Bank, Port Townsend 
Bank of Sequim, Sequim 


(This information is contained in a publication by the Association of Registered Bank 
Holding Companies, entitled “Bank Holding Company Facts—1961,”’ dated July, 1961.) 
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Filed August 13, 1962 


Unitep Srares District Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


STATEMENT OF GENUINE Issurs Fivep By INTERVENING 
DEFENDANT Wuitney NationaL Bank IN JEFFERSON 
Parish IN OprosiTIoN To PuaintiFFs’ MoTION For Sum- 
MARY JUDGMENT. 


Intervening defendant Whitney National Bank in Jeffer- 
son Parish files this Statement in accordance with the pro- 
visions of Loeal Civil Rule 9(h). 

Intervening defendant has today filed its own Motion for 
Summary Judgment and agrees with plaintiffs that there 
does not. exist in this case any genuine issue of material 
fact. The case is accordingly one appropriate for disposi- 
tion by summary judgment. Intervening defendant, how- 
ever, joins in Defendant Comptroller’s Opposition to Plain- 
tiffs’ Cross Motion filed August 10, 1962, and takes exception 
to the inclusion in Plaintiffs’ Statement of Material Facts, 
filed herein pursuant to Rule 9(h), of substantial quantities 
of loose conclusory language, quotations, legal argument 
and other material. The relevant facts which present the 
controlling questions of law herein are more succinctly and 
accurately summarized in intervening defendant’s State- 
ment of Material Facts As To Which There Is No Genuine 
Issue, filed today in connection with its Motion for Summary 
Judgment. 


Respectfully submitted, 


W. Granam Cuayror, JR., 
701 Union Trust Building, 
Washington 5, D. C. 
Matcotm L. Monroe, 
1424 Whitney Building, 
New Orleans 12, Louisiana. 
August 13, 1962. 
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Filed August 22, 1962 


Usirep Srates District Court ror THE DistRICT OF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Response oF DereNpaNT CoMPTROLLER OF THE CURRENCY 
to Motion or Inrerventnc Derexpant ror SUMMARY 
JUDGMENT 


Comes now the defendant Comptroller of the Currency, 
through his undersigned counsel, and states to the Court 
that he has no objection to the granting of the motion of 
the Whitney National Bank in Jefferson Parish, Intervening 
defendant herein, for summary judgment. The supporting 
statement of material facts, filed by said intervening de- 
fendant pursuant to Local Civil Rule 9(h), is accurate and 
represents a fair statement of the essential facts in this 
case. 

In addition to granting said motion, the Court should 
also grant the motion for summary judgment (or in the 
alternative the cross-motion to dismiss) filed herein by the 
defendant Comptroller of the Currency. The cross-motion 
of plaintiffs for summary judgment should be denied. 


JosEPH D. GuILFOYLE, 
Acting Assistant Attorney General. 


Donavtp B. MacGurxeas, 
Davy V. Seaman, 
Attorneys, Department of Justice 
Attorneys for Defendant Comptroller 
of the Currency. 
Of Counsel: 


Davip C. AcHEson, 
United States Attorney. 
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Filed August 22, 1962 


Unitep Srates District Court ror THE DISTRICT OF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


ResronsE oF DEFENDANT COMPTROLLER OF THE CURRENCY 
to Morion oF Interventnc Derenpant For LrEave To 
AMEND ANSWER 


Comes now the defendant Comptroller of the Currency, 
through his undersigned counsel, and states to the Court 
that he has no objection to the granting of the motion of 
the Whitney National Bank in Jefferson Parish, interven- 
ing defendant herein, for leave to file and serve a supple- 
mental answer. 

JosEPH D, GUILFOYLE, 
Acting Assistant Attorney General. 


Donavp B. MacGurneas, 
Davin V. SEAMAN, 
Attorneys, Department of Justice 
Attorneys for Defendant Comptroller 
of the Currency. 
Of Counsel: 


Davin C. ACHESON, 
United States Attorney. 
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Filed September 4, 1962 


Usrrep States District Court ror THE District oF 
CoLuMBIA 


Civil Action No, 1857-62 
[Title omitted] 


Motion or J. W. Jeansonne, Stare Bank ComMIssioner 
OF THE State OF Lovistana TO INTERVENE AS A PuarntiFF 
Herne. 


J. W. Jeaxsoxne, State Bank Commissioner of the State 
of Louisiana, respectfully moves the Court, pursuant to 
Rule 2+ of the Federal Rules of Civil Procedure, for leave 
to intervene as a plaintiff in this action in order to assert 
the claim for relief set forth in his proposed complaint, a 
copy of which is hereto attached. The grounds for this 
motion are: 


1. The representation of the applicant’s interest by exist- 
ing parties is or may be inadequate and the applicant is or 
may be bound, directly or indirectly, by a judgment in this 
action; and 

2. Applicant's claim and the main action have questions 
of law and fact in common; and 

3. The plaintiffs herein rely, as grounds for their claims, 
upon Title 12 U.S.C. 36(¢), Louisiana Revised Statutes 
6:54; Title 12 U.S.C. 1841, et seq., and Act No. 275 of the 
Louisiana Legislature (Regular Session, 1962), while de- 
fendant and the intervening defendant herein, as grounds 
for their defense in this action, contend that the aforesaid 
Louisiana Statutes do not apply to the proposed actions of 
the defendant complained of in this proceeding; or that 
Louisiana Act 275 of 1962 is unconstitutional and void. 

By law applicant for intervention is charged with the 
administration and enforcement of the banking laws of 
the State of Louisiana, including Act No. 275 of 1962, and 
it is accordingly essential to applicant’s just and proper 
administration and application of said Louisiana Statutes, 
insofar as they affect all banks, bank holding companies 
and bank holding company subsidiaries doing business in 


ae 


— 
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Louisiana, or which seek to do business in Louisiana, that 
applicant protect and foster in this action the purpose, 
intent and meaning of the Louisiana Statutes, the uniform 
application thereof and the public policy of the State of 
Louisiana as enunciated therein. 

4. Intervention by the applicant will not delay or preju- 
dice the adjudication of the rights of the original parties. 

Applicant for intervention has noted the pendency of 
defendant’s motion for swnmary judgment and motion to 
dismiss the complaint herein; plaintiffs’ cross-motion for 
summary judgment; and intervening defendant’s cross- 
motion for summary judgment, and will, if granted leave 
to intervene, file his opposition to defendant’s and inter- 
vening defendant's said motions and will cross-move for 
summary judgment in favor of himself and the plaintiffs 
herein. 


s/ Bentiey G. Bynnes 
> 
Attorney for Applicant for Intervention, and 
Assistant Attorney General of Louisiana. 


/s/ Epwarp L. Mernican, 
Local Counsel of Record to Applicant. 


August 31, 1962. 
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Filed September 10, 1962 


Unitrep Srares Districr Court ror tHe District oF 
CoLuMBIA 


[Title omitted] 
Civil Action No. 1857-62 


Comptatnt or [yterRveNING Puarntirr, J. W. JEANSONNE, 
Lovistana State Bank CoMMISSIONER 


J. W. Jeaxsonne, the State Bank Examiner of Louisiana, 
intervening plaintiff herein, as and for his Complaint, re- 
spectfully alleges: 


1 


Intervening plaintiff is the State Bank Commissioner of 
Louisiana, and as such, is the officer charged with the ad- 
ministration of the banking laws of the State of Louisiana, 
including Louisiana Revised Statutes Title 6, Section 54, 
and Louisiana Act 275 of 1962 which became effective as the 
law of the State of Louisiana on July 10, 1962. 

2 

Intervening plaintiff files this Complaint on his own be- 
half as the State Bank Commissioner of Louisiana and on 
behalf and for the benefit of all banks located and doing 
business in the State of Louisiana which are subject to the 
jurisdiction of the State Bank Commissioner and which 
are subject to the provisions, restrictions and limitations 
provided in 12 U.S.C. 36(c) and L.R.S. 6:54, 12 U.S.C. 1841, 
et seq., and Louisiana Act 275 of 1962. 


3 


Defendant herein is the Comptroller of the Currency, an 
officer of the United States Government, who maintains his 
office in the Treasury Department within the territorial 
limits of the City of Washington, District of Columbia. In- 
tervening defendant herein, Whitney National Bank in Jef- 
ferson Parish, is, upon information and belief, a subsidiary 
of a so-called bank holding corporation known as and by the 
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name of Whitney Holding Corporation, which, in turn, is a 
business corporation caused to he organized by the Whitney 
National Bank of New Orleans pursuant to the corporation 
laws of Louisiana. 

4 


The jurisdiction of the Court over the subject matter of 
this Complainttis predicated upon the provisions of 28 U.S.C. 
1331, this beivg an action arising under the laws of the 
United States and statutes of Louisiana enacted under and 
pursuant to grants of authority or jurisdiction provided by 
the laws of the United States, and the matter in controversy 
exceeds the sum or value of $10,000.00, exclusive of interest 
and costs; and upon the provisions of the District of Co- 
lumbia Code (1961 Edition), which give this Court juris- 
diction over af cases in law or in equity between parties, 
any of which svall be resident or found within the District 
of Columbia and which involve an amount in controversy in 
excess of the sum referred to hereinabove; and upon Rule 24 
of the Federal Rules of Civil Procedure, which extends to 
intervening plaintiff herein the right to intervene in this 
action. 

5 
, 

Heretofore and for approximately seventy-nine years, the 
Whitney National Bank of New Orleans has operated bank- 
ing offices and facilities wholly within the City of New 
Orleans, Parish of Orleans, State of Louisiana; and said 
Bank presently conducts such operations in the Parish of 
Orleans under a certificate or certificates issued by the 
Comptroller of the Currency under the National Bank Act 
(12 U.S.C, 21, et seq.). The said Whitney National Bank of 
New Orleans is by far the largest banking institution in the 
City of New Orleans and the State of Louisiana, and is one 
of the largest banks in the entire southern portion of the 
United States. On June 30, 1961, the said Bank held approxi- 
mately Thirty-nine (39%) pereent of the total deposits in all 
banks in the Parish of Orleans, State of Louisiana, and 
Forty-four (44%) percent of all deposits of individuals, 
partnerships and corporations, although there are numer- 
ous other Stat# and National Banks with offices and bank- 
ing facilities in said Parish. 

In addition, the said Whitney National Bank of New 
Orleans has ~ managed to accumulate and hold in its 
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banking facilities, located in New Orleans (Parish of Or- 
leans), deposits of individuals, partnerships, and corpora- 
tions emanating from the East Bank of the Mississippi 
River in Jefferson Parish, Louisiana (a Parish beyond the 
limits of Orleans), in an aggregate amount exceeding Thirty 
(30% ) percent of all such deposits held by all banks having 
main banking offices and facilities in the same area of Jeffer- 
son Parish, Louisiana. 


6 


Under long Gene provisions of the National Bank Act 
(12 U.S.C. 36(¢)(e)(£)), National Banks such as Whitney 
National Bank, om e been prohibited by law from opening 
branches or additional banking offices or facilities in any 
county, parish or state, other than that in which its main 
office or banking facilities are located, unless state char- 
tered banks are likewise specitically authorized by state law 
to so expand. 

7 

The laws of the State of Louisiana do not authorize State 
banks to establish, operate and expand new branch or addi- 
tional banking facilities to any point within the State. On 
the contrary, the statutes of Louisiana (L.RB.S. 6:54), as 
written and as historic: ally applied by the Louisiana Bank 
Commissioner, expressly prohibit any bank with more than 
$100,000.00 capital from opening a branch or an additional 
banking facility in any Parish (i.e. county) beyond the Par- 
ish in which its main office is located, if another bank is 
already located and operating in the Parish into which the 
large bank would like to expand. 


8 


The following banks, chartered under the laws of the State 
of Louisiana and subject to the jurisdiction of intervening 
plaintiff herein, are already located and have been operating 
in Jefferson Parish, Louisiana, and have invested large 
amounts of capital in their facilities so located, in reliance 
upon the aforementioned provisions and protections of the 
law: 


Metairie Savings Bank & Trust Company 
Merchants Trust & Savings Bank 
Metropolitan Bank of J: efferson Parish 


9 


Furthermore, the following banks, chartered under the 
laws of the State of Louisiana and subject to the jurisdic- 
tion of intervening plaintiff herein, are located in and are 
and have been operating in Orleans Parish (City of New 
Orleans), Louisiana, in direct competition with the afore- 
mentioned Whitney National Bank of New Orleans, and like 
Whitney, are prohibited by the said statutory prohibitions 
from establishing any branches or banking offices beyond 
the limits of Orleans Parish in Jefferson Parish, Louisiana: 


The Bank of New Orleans & Trust Company 
The Bank of Louisiana in New Orleans 


10 


Upon information and belief, in or about 1959, and with 
complete knowledge of the aforementioned Federal and 
State statutory prohibitions, Whitney National Bank of 
New Orleans commenced to consider ways and means where- 
by the prohibitions of the said Federal and State statutes 
might be circumvented so that Whitney National Bank of 
New Orleans would be able to locate, open and operate new 
branch or additional bank facilities beyond the limits of the 
Parish of Orleans and within that part of Jefferson Parish 
on the East bank of the Mississippi River wherein the State 
banks listed in Paragraph 8 hereinabove had already in- 
vested very large sums of capital and had established and 
were operating extensive, complete and adequate banking 
facilities. 

11 

After engaging in various ex parte conferences and meet- 
ings with the Comptroller of the Currency and various of 
his agents and employees, Whitney National Bank of New 
Orleans, upon information and belief, fashioned, adopted 
and executed the following corporate maneuvers in an at- 
tempt to circumvent the prohibitions of the aforementioned 
Federal and State statutes: 


(a) Whitney National Bank caused to be organized a 
Louisiana corporation named ‘‘ Whitney Holding Corpora- 
tion’’. The sole initial capital investment of this corpora- 
tion was $350,000.00 taken directly from the capital funds 


of the Whitney National Bank. In return for this investment 
said Bank received Fifty-six Hundred (5600) shares of 
stock of Whitney Holding Corporation which were dis- 
tributed to the Bank stockholders as a stock dividend, 

(b) Whitney National Bank then caused to be organized 
a non-operating association in the City of New Orleans, 
Parish of Orleans, under the name **Crescent City National 
Bank”’, to which the Comptroller of the Currency issued a 
national banking charter with full knowledge that said 
Crescent City National Bank was created, not to do business 
as a bank but solely for the purpose of serving as a separate 
entity into which Whitney National Bank of New Orleans 
could be merged. The Whitney Holding Corporation (com- 
pletely controlled by Whitney National Bank, as aforesaid) 
then invested the entire $350,000.00 it received from Whitney 
National Bank in this non-operating banking association and 
took in exchange therefor all of this ‘“‘bank ’s’? authorized 
stock, 

(ec) Whitney National Bank merged into the non- 
operating banking association, Crescent City National Bank, 
under the charter of said Crescent City National Bank, 
issuing Whitney Holding Corporation stock to the former 
stockholders of the Whitney National Bank and simul- 
taneously changing the name of said bank from Crescent 
City National Bank to the original name Whitney National 
Bank of New Orleans, the result of such corporate maneu- 
vers being that the Whitney Holding Corporation owned all 
of the stock in the merged Whitney National Bank, and the 
shareholders of the former Whitney National Bank of New 
Orleans owned all of the stock in the Whitney Holding 
Corporation. 

(d) Whitney National Bank of New Orleans then pro- 
vided $650,000.00 of its capital funds to the Whitney Holding 
Corporation, which funds were to be employed by Whitney 
Holding Corporation to create a branch bank in Jefferson 
Parish, Louisiana under the name Whitney National Bank 
in Jefferson Parish. All stock in the branch bank, so 
organized, was issued to Whitney Holding Corporation and 
Whitney National Bank in Jefferson Parish was then to 
commence business in Jefferson Parish with $650,000.00 
in capital supplied directly by Whitney National Bank in 
New Orleans, thereby completely circumventing and evading 
the prohibiting statutes. 
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12 


The aforementioned plan for circumvention of Federal 
and State banking laws and of the said proposal to com- 
mence a banking business in Jefferson Parish, Louisiana 
were not only in direct violation of the letter and intent of 
12 U.S.C. 36 and Louisiana Revised Statutes 6:54, but were 
also in violation of the Federal Bank Holding Company 
Act (12 U.S.C. 1841, et seq.) and more particularly 12 U.S.C. 
1845, 1846 and Louisiana Act No. 275 of 1962, which became 
effective on July 10, 1962. 

13 


In spite of the foregoing, the defendant, Comptroller of 
the Currency, without holding hearings and in the face of 
the aforementioned prohibitions of both Federal and State 
law, nevertheless approved the organization of the non- 
operating bank, Crescent City National Bank with capital 
funds supplied by the Whitney National Bank of New 
Orleans, the merger of Whitney National Bank of New 
Orleans into this non-operating bank, and the proposed 
branch operations of Whitney National Bank in Jefferson 
Parish under the name Whitney National Bank in Jefferson 
Parish. Notwithstanding the fact that the defendant, Comp- 
troller of the Currency, well knew that the only reason for 
the intricate corporate maneuvers of Whitney National 
Bank were to enable it to expand its operations into Jeffer- 
son Parish, he is presently asserting that if this Honorable 
Court dissolves the injunction entered by Judge Holtzoff 
on July 10, 1962, he will immediately issue a certificate 
authorizing intervening defendant to conduct banking oper- 
ations in Jefferson Parish, and has, in fact, filed an affidavit 
herein under date of August 9, 1962 wherein he states: 


“5, On July 10, 1962, the Governor of the State of 
Louisiana approved Act No. 275, entitled ‘An Act to 
define the bank holding Company,’ to prohibit the for- 
mation of new bank holding companies, and to control 
the future expansion of existing bank holding com- 
panies and of their subsidiaries. 


‘6. Upon consideration of these subsequent develop- 
ments, and after careful examination of the Louisiana 
statute, I have concluded that there has occurred no 
reason to alter the Comptroller’s prior determination 
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that a certificate of authority should be issued to Whit- 
ney National Bank in Jefferson Parish, pursuant to 12 
U.S.C. Section 27, 


“7. Accordingly, if the preliminary injunction entered 
herein is vacated, and if the Whitney National Bank in 
Jefferson Parish so requests ... it is my present inten- 
tion to issue such certificate.”* 


14 


Moreover, : the intervening defendant herein, while ad- 
mitting that it is a subsidiary of a bank holding company 
within the definitions contained in both the aforementioned 
Federal Bank Holding Company Act and Louisiana Act No. 
275 of 1962, alleges in this action in its proposed Supple- 
mental Answer: 


““V. Intervening Defendant avers that Act 275 fur- 
nishes no basis for granting the plaintiffs’ request for 
declaratory relief or for an injunction .. . because Act 
275 does not apply to the Comptroller of the Curreney 
or to a national bank such as Whitney National Bank in 
Jefferson Parish. 


“VT. Intervening Defendant further avers that Act 
275, if applicable, violates the Statutes and Constitution 
of the United States. 


“Wherefore ... Intervening Defendant prays that this 
Court enter a judgment declaring that Louisiana Act 
275 of 1962 does not apply to either the Defendant 
Comptroller or the Intervening Defendant. In the 
alternative, Intervening Defendant further prays for a 
judgment declaring that the said Act 275 is unconstitu- 
tional and void.”’ 


15 


Intervening Plaintiff, charged as aforesaid with the 
administration of the banking laws of Louisiana, including 
Act 275 of 1962, and with the supervision and control of 
hanks, bank holding companies and their subsidiaries in 
Louisiana, and with the protection of all banks doing 
business in Louisiana under the laws of Louisiana against 
unlawful and improper bank establishments and operations, 
respectfully asserts and alleges: 
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(a) Defendant Comptroller is without authority to issue 
any certificate to intervening defendant herein, authorizing 
it to open and operate banking offices in Louisiana in viola- 
tion of Federal and State statutory prohibitions ; 

(b) Intervening defendant herein, like all banks and bank 
holding company subsidiaries proposing to do business in 
Louisiana, is subject to the pee ors of 12 U.S.C. 36(¢), 
Louisiana Revised Statutes 6:54, 12 U.S.C. 1841, et seq., and 
Louisiana Act 275 of 1962, and is accor dingly prohibited 
from opening and operating banking offices in Jefferson 
Parish, Louisiana. 

(c) Louisiana Act 275 of 1962 is a Constitutional statute, 
which together with 12 U.S.C. 1845, 1846 specifically pro- 
hibits intervening defendant, admittedly a subsidiary of a 
corporation organized under the laws of Louisiana which 
is subject to regulation by the State of Louisiana, from 
opening banking facilities in Jefferson Parish so long as 
more than Seventy-five (75%) percent of intervening de- 
fendant’s outstanding stock is owned by a bank holding 
corporation. 

16 


Intervening plaintiff respectfully alleges further that the 
issuance by defendant of any certificate authorizing Whit- 
ney National Bank of New Orleans, through the device of 
the Whitney Holding Corporation, unlawfully to establish 
banking offices in Jefferson Parish, Louisiana, with funds 
taken directly from the Whitney National Bank of New 
Orleans, would cause chaos in the entire banking industry 
throughout the State of Louisiana, and would, contrary to 
the public policy of Louisiana expressed in Act 275 of 1962 
and underlying L.R.S. 6:54, eliminate all effective protec- 
tions historically fostered by the laws of the United States 
and the State of Louisiana for the growth of independent 
unit banks and to insure effective competition among all 
banking institutions. Moreover, the granting of a certificate 
to intervening ¢ defendant herein pursuant to any finding 
that 12 U.S.C. 1841, et seq. and Louisiana Act 275 of 1962, 
read together, do not exclude Louisiana bank holding 
corporations from opening bank facilities throughout 
Louisiana so long as the facilities are simply chartered as 
National banks, would place in the hands of intervening 
defendant and its present holding corporation concentra- 
tion of control over the banking industry of Louisiana, 
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prohibited to all State banks, and would create means for 
eliminating independent unit banks and the probable 
monopoly control of banking in Louisiana by Whitney 
National Bank. ia 


More specifically, with reference to Jefferson Parish, 
Louisiana, the granting of a certificate to intervening de- 
fendant herein would bring to bear upon all of the State 
banks located therein a new, destructive, unlawful competi- 
tion from the combined capital resources, lending power 
and management of the Whitney National Bank of New 
Orleans, and would place in jeopardy the capital investments 
in said banks. 

By law, the State chartered banks located in Jefferson 
Parish are prohibited from opening and operating branch 
banks in Orleans Parish, Louisiana, in competition with 
Whitney National Bank of New Orleans, and each is pro- 
hibited by law from creating, establishing and operating 
with its own capital resources a holding company system 
controlling bank offices in Orleans Parish or elsewhere in 
the State of Louisiana. Each of these banks has been 
established and has been operating in Jefferson Parish, 


Louisiana in reliance upon Federal and State statutes which 
prohibit other National and State banks from interfering 
with, damaging or impeding their banking businesses and 
facilities by means of unlawful expansion and encroach- 
ments. 


18 


The State chartered banks located in Orleans Parish, 
Louisiana are relatively small competitors of the Whitney 
National Bank of New Orleans. Many of the depositors 
and borrowers of each of these banks either reside in or 
have offices located in Jefferson Parish, Louisiana, but 
nevertheless maintain substantial deposits or loan accounts 
at the banking offices of such banks. Each of these banks is 
prohibited by law from expanding into Jefferson Parish by 
means of the establishment of branch facilities or by the 
device of creating a holding company through which it may 
simply siphon its capital funds into banking offices in 
Jefferson Parish or in other locates in Louisiana. If the 
intervening defendant were licensed to open its facilities in 
Jefferson Parish, Louisiana, in contravention of these same 


397 


statutory prohibitions, said defendant and Whitney Na- 
tional Bank of New Orleans would immediately be able to 
attempt to divest and appropriate to themselves substantial 
portions of the banking business and profits now enjoyed 
by the said Qrleans Parish State banks from sources in 
Jefferson Patish, and would cause these State banks to 
suffer severeg irreparable damage and loss far exceeding 
the Farisdietignal monetary limits of this Court. 
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Finally, if defendant Comptroller is permitted by this 
Yourt to ignore and avoid the prohibitions of the afore- 

mentioned Federal and State statutes, as he proposes to do 
in this action, there would remain no effective bar to the 
farther expansion of Whitney Holding Corporation through 
each and every Parish in the State of Louisiana, provided, 
in each Parish, the holding corporation expanded simply by 
means of the establishment of National rather than State 
bank facilities. 

Upon information and belief, Whitney Holding Corpora- 
tion was the only bank holding corporation organized and 
proposed to commence banking operations in the State of 
Louisiana on July 10, 1962, when Act No. 275 of 1962 became 
effective, and since said Act now prohibits ‘‘any action to 
be taken which results in a company or a bank becoming a 
bank holding company’’, this would place Whitney Holding 
Corporation and the Whitney National Bank in an absolute 
monopoly position in the banking industry of Louisiana, 
free to expand in any and every direction it chooses, while 
all other State ard National banks are prohibited by law 
from creating Leuisiana bank holding companies for any 
like expansion. 

The granting of such power and control to the Whitney 
organization would necessarily subject all other banks in 
Louisiana to new, oppressive and unfair competition from 
the combined eapital resources of an ever expanding bank 
holding company system supported and fostered by the 
defendant Comptroller, which even at the outset of its ex- 
pansion program is the dominant banking institution in the 
entire State of Louisiana, 


Any holding by this Court in this action that Louisiana 
Act No. 275 of 1962 is unconstitutional, or that said Act 
may not properly and effectively be applied to prevent 
and prohibit intervening defendant herein, a wholly owned 
subsidiary of a Louisiana corporation, Whitney Holding 
Corporation, from opening branch offices would deprive or 
hamper intervening plaintiff in fulfilling his official obliga- 
tion to enforce equally and justly the prohibitions of this 
statute, and would render it impossible for the banking laws 
of Louisiana to be administered and applied justly, consti- 
tutionally and in accordance with the expressed public policy 
of the State of Louisiana and the Congress of the United 
States. 


Wnrererore, intervening plaintiff prays: 


(a) That this Court enter judgment herein declaring that 
defendant, Comptroller of the Currency, is prohibited by 
12 U.S.C. 36, 12 U.S.C. 1841, et seq., Louisiana Revised 
Statutes 6:54, and Act No. 275 of the 1962 Regular Session 
of the Louisiana Legislature from issuing to the Whitney 


National Bank of New Orleans, the Whitney Holding Cor- 
poration and/or the Whitney National Bank in Jefferson 
Parish a Certificate or Certificates of Authority authorizing 
them, or any of them, to establish, open and operate new 
branch bank facilities or additional banking offices or any 
other bank facilities in Jefferson Parish, State of Louisiana ; 
and 

(b) That this Court make permanent the preliminary 
injunction entered herein by this Court on July 10, 1962; 
and 

(ec) That this Court grant such other and further relief 
as may seem just and proper in the premises. 


s/ Bentiey G. Byrnes, 
Attorney for J. W. Jeansonne, 
State Bank Commissioner of the 
State of Louisiana, and 
Assistant Attorney General 
of Louisiana. 


s/ Epwarp L. Merrican, 
Local Counsel of Record. 
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Unitep States District Court For THE District oF 
CoLUMBIA 


[Title omitted] 
Civil Action No. 1857-62 


Puarntirrs’ Opposition To Inrerventnc DeFenpant’s Mo- 
TION FOR SUMMARY JUDGMENT anD Motion For LEavE To 
AMEND AND T0 DEFENDANT’s Motion To Dismiss 


Come now the plaintiffs, who oppose, on all of the grounds 
set forth in the papers and points and authorities in sup- 
port of the Motion for Preliminary Injunction herein and in 
support of Plaintiffs’ Cross-Motion for Summary Judgment, 


(a) Defendant’s Motion to Dismiss, 

(b) Intervening defendant’s Cross-Motion for Summary 
Judgment, and Motion for Leave to Amend its Answer 
herein. 


Plaintiffs shell, in accordance with local Rule 9(h), serve 
and file a ‘‘Statement of Genuine Issues Which Must Be 
Litigated’’ with reference to said defendants’ motions for 
summary judgment, and will file additional Points and Au- 
thorities in Opposition to the said Motion to Dismiss and 
Cross-Motion for Summary Judgment as soon as the typing 
of same after the Labor Day holidays can be completed. 

With reference to intervening defendant’s motion for 
leave to serve and file an Amended Answer, plaintiffs will 
consent to such motion if defendant and intervening de- 
fendant, pursuant to Rule 15(b) of the Federal Rules of 
Civil Procedure, will consent (a) to an amendment of the 
complaint herein whereby Paragraphs 13, 20 and the Prayer 
for Relief thereof would be read to include Louisiana Act 
275 of 1962, as one of the statutes alleged to be violated, 
along with the federal Bank Holding Company Act, or (b) 
that the issue of the alleged violation of Louisiana Act 275 
of 1962 be treated ‘‘in all respects as... raised in the plead- 
ings’’ herein. 

Epwarp L. Merrican, 
Attorney for Plaintiffs. 
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Filed September 6, 1962 


Usrtep States Districr Court For THE District oF 
CoLUMBIA 


[Title omitted] 
Civil Action No. 1857-62 


Puarstirrs’ ‘STATEMENT OF GENUINE IssvEs’’ Ly Opposition 
to DeFENDANT’s AND INTERVENING DEFENDANT’s Cross Mo- 
TION FOR SUMMARY JUDGMENT 


In accordance with the provisions of Rule 9(h) of this 
Court’s Rules, plaintiffs file the following ‘‘Statement of 
Genuine Issues”’ in opposition to the cross-motion of inter- 
vening defendant, Whitney National Bank in Jefferson 
Parish, for summary judgment, in which motion defendant 
Comptroller has concurred: 


1. Plaintiffs deny that Whitney Holding Corporation is 
presently ‘duly registered under the Bank Holding Com- 
pany Act of 1956, 12 U.S.C. §1841-48”’ as alleged in Para- 
graph 1 of intervening defendant’s proposed statement of 
admitted facts. The status of Whitney Holding Corporation 
under said Act is the subject of incomplete litigation in the 
Fifth Cireuit Court of Appeals under 12 U.S.C. $1848. 

2. Plaintiffs deny that the withdrawal of $650,000. from 
the capital funds of Whitney National Bank of New Orleans 
for immediate transfer by Whitney Holding Corporation 
to Whitney National Bank in Jefferson Parish was or was 
intended, in form or in substance, to be a mere ordinary 
“«dividend”’ to the newly created Whitney Holding Corpora- 
tion, as alleged in Paragraphs ‘‘2’’ and ‘‘11’’ of the State- 
ment of Intervening Defendant of Material Facts as to 
Which There Is No Genuine Issue. On the contrary, the evi- 
dence of record herein, contained wholly in defendant’s own 
written exhibits, shows: 


(i) In a letter to his shareholders, dated October 27, 
1961, the President of Whitney National Bank of New Or- 
leans, wrote to his shareholders as follows: 


““We propose to put $350,000. of the capital funds 
of the Whitney National Bank into a Louisiana busi- 
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hess corporation under the title—‘‘Whitney Holding 
Corporation”’... 
‘‘The Crescent City National Bank (to be named 
Whitney National Bank of New Orleans) will provide 
$650,000. to Whitney Holding Corporation with which 
Whitneyg Holding Corporation will cause to be created 
the Whitney National Bank in Jefferson Parish... . 


(ii) In Exhibit K to its application to the Federal Re- 
serve Board, signed by Whitney Holding Corporation, the 
following admission appears: 


“‘Financial Condition of Applicant—Applicant will 
own all of the outstanding shares of the Whitney Na- 
tional Bank of New Orleans and the proposed Jefferson 
Parish Bank, and contemplates no other financing. Any 
addition4l cash needed will be obtained from the un- 
divided profits of the operating banks.’’ 


(iii) In his testimony before the Federal Reserve Board 
on January 17, 1962, Mr. Keehn Berry, President, Whitney 
National Bank of New Orleans, testified as follows (De- 
fendant’s Ext 4, page 13): 

“‘The Whitney National Bank of New Orleans will 
continue in exactly the same form as it is now except 
for the withdrawal of $650,000. in capital funds which 
will be put into the Jefferson Parish unit as capital 
for it.” 4 


(iv) In testimony before the Federal Reserve Board on 
January 17, 1962, Clem H. Sehrt, attorney for minority 
stockholders ip the Whitney National Bank of New Orleans, 
stated Soe Ga Ex. 4, pages 42, 46): 


“It (Whitney Holding) exists how? It exists by vir- 
tue of the funds supplied to it by Whitney National. . .. 

“‘But if it is all accomplished, they dip in and create 
a Jefferson Parish bank... for operation with Whitney 
funds.’”’ ! 


Thus, as alleged in support of plaintiffs’ motion for sum- 
mary judgn eng, and as proved by defendant’s own testimony 
and exhibits, the aforementioned $350,000. and $650,000. 
withdrawals from the capital funds of Whitney National 


362 


Bank of New Orleans were, in fact, and were intended to be 
nothing but the siphoning off of capital from Whitney Na- 
tional Bank of New Orleans for immediate transfer to the 
capital of the new branch of that bank, the intervening de- 
fendant herein. 

3. There is no evidence of record and plaintiffs accord- 
ingly deny that Whitney National Bank in Jefferson Parish 
became a ‘‘national banking association on May 11, 1962”’, 
as alleged in Paragraph 9 of intervening defendant’s state- 
ment of allegedly conceded material facts. Plaintiffs like- 
wise deny the facts and conclusions drawn by defendant in 
said Paragraph 9 from two letters not in evidence herein. 

4. Plaintiffs deny the statement contained in Paragraph 
10 of intervening defendant’s proposed statement of non- 
controverted facts that ‘‘there were no dissenting share- 
holders’’. The evidence of record herein is to the contrary, 
as follows: 

In his testimony before the Federal Reserve Board on 
January 17, 1962, Mr. Keehn Berry, President of Whitney 
National Bank of New Orleans, testified (Defendant’s Ex. 4, 
pages 10,11): 


“*On the recommendation of the Comptroller, we pro- 
ceeded with our stockholders’ meeting submitting to 
stockholders our entire program and the reason for it. 

“‘On November 29th, last year, our stockholders met. 
We had 105,824 shares out of 112,000 outstanding repre- 
sented at the meeting; 93,645 shares voted in favor of 
the program and 12,145 shares voted against it.” 


Representatives of dissenting shareholders of Whitney 
National Bank of New Orleans appeared before the Fed- 
eral Reserve Board in January, 1962 to oppose the pro- 
posals (Defendant’s Ex. 4, pages 25-47): 

Furthermore, the aforesaid statement in Paragraph 10 
of the proposed statement of conceded facts is made in the 
face of the affidavit of E. A. Waffenschmidt, Cashier and 
Assistant Vice President of Whitney National Bank of New 
Orleans, filed herein by intervening defendant under date 
of August 3, 1962. Attached to that affidavit is a sheet en- 
titled ‘Tabulation of Vote’’, certified by Judges of Election. 
This Tabulation, on file in this action shows, that 5,002 
shares of stock were voted in person against the proposed 
plan here in litigation, while 7,143 shares voted against same 


, 
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by proxy. A copy of said Tabulation Sheet is annexed 
hereto for the Court’s convenience. 

5. Plaintiffs deny, by reason of complete lack of any 
admissible evidence herein, that on May 18, 1962, ‘‘the 
shareholders of the old Whitney National Bank of New 
Orleans exchanged their shares of stock for stock of 
Whitney Holding Corporation ’’; and that on May 18, 1962, 
‘‘the former shareholders of the old Whitney National 
Bank of New Orleans owned all of the stock of Whitney 
Holding Corporation which in turn owned all of the stock 
... of the new Whitney National Bank of New Orleans... 
and of the newly organized Whitney National Bank in 
Jefferson Parish’’, all as alleged in Paragraph 10 of inter- 
vening defendant’s proposed statement of material facts 
alleged not to be in issue. 

The mere hearsay affidavit of James J. Saxon, dated June 
20, 1962, relied upon by intervening defendant in support 
of these allegations, is not admissible proof of these allega- 
tions. 

6. Plaintiffs deny, for lack of any admissible evidence 
herein, that ‘‘the first meeting of the stockholders of Whit- 
ney National Bank in Jefferson Parish was held on May 24, 
1962’’; that, on said date, ‘‘directors of the said bank were 
properly elected’’; that, on said date, the directors ‘‘paid 
the price for their qualifying shares’’, were ‘“‘sworn, quali- 
fied and (tock) office as directors’’. For the same reason. 
plaintiffs deny that, on May 24, 1962, ‘‘by-laws were 
adopted’’, ‘‘officers of the bank have heen elected, and 
stock of the Federal Reserve Bank of Atlanta in the amount 
of $18,009. has been subscribed and paid for by Whitney 
National Bank in Jefferson Varish’’, all as alleged in Para- 
graph 12 of intervening defendant’s proposed statement of 
material facts. 

The mere hearsay affidavit of James J. Saxon, dated June 
20, 1962, relied upon by intervening defendant in support 
of these allegations, is not admissible proof thereof. 

Furthermore, an exhibit filed upon this motion by inter- 
vening defendant herein completely contradicts the allega- 
tions of said Paragraph 12 of intervening defendant’s state- 
ment, in that it purports to show, under oath, that the first 
meeting of the shareholders of intervening defendant oc- 
curred on May 10, 1962 and that directors were elected at 
that time (See Exhibit 4, annexed to Gilly affidavit of August 
3, 1962, copy of which is also annexed hereto). 
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In addition, in Paragraphs 10 and 11 of intervening de- 
fendant’s proposed statement of conceded facts, it is al- 
leged, contrary to said Exhibit 4, that Whitney Holding 
Corporation did not become the owner of ‘‘all the stock... of 
the newly organized Whitney National Bank in Jefferson 
Parish’’ until on or after Way 18, 1962. Furthermore, in 
Paragraph 12 of said proposed ‘‘material facts’’, it is 
alleged that the directors of intervening defendant did not 
pay ‘‘the purchase price for their qualifying shares”’’ until 
on or after May 24, 1962. 

For all of these reasons, it is submitted that intervening 
defendant’s Rule 9(h) Statement refers not only to facts 
‘in issue’’ herein, but to facts which are incorrect and un- 
true under said defendant’s own sworn written exhibits 
herein. 

7. Plaintiffs deny that ‘‘the present suit was filed on 
June 9, 1962, just as the Comptroller of the Currency was 
about to issue a Certificate of Authority ... permitting the 
Whitney National Bank in Jefferson Parish to commence 
banking operations’’, as alleged in Paragraph 13 of inter- 
vening defendant’s statement of alleged conceded material 
facts. On the contrary, on June 8, 1962 (and as partially 
conceded by defendants in Paragraph 14 of intervening 
defendant’s statement of alleged conceded facts), Robert 
Bloom, Esq., Counsel for defendant Comptroller, advised 
plaintiffs’ counsel that since the Comptroller was not then 
present in Washington and since his office was not yet ready 
to issue the certificate herein, in any event, the Comptroller 
would accordingly voluntarily agree to withhold issuance of 
his certificate until this Court determined plaintiffs’ motion 
for a preliminary injunction. 

8. Plaintiffs deny Paragraph 17 of intervening de- 
fendant’s proposed statement of conceded material facts, 
and state that the allegations contained therein are patently 
untrue and groundless, particularly that portion thereof 
which states ‘‘Had it not been for the institution of these 
proceedings on June 9, 1962... the Whitney National Bank 
in Jefferson Parish (would have commenced) banking oper- 
ations on or about that date and such banking operations 
would in fact have been commenced at that time’’. 

Annexed hereto, for the convenience of the Court, is an 
affidavit made on July 3, 1962 in New Orleans, Louisiana by 


365 


Leon M. Trice, a commercial photographer in that city for 
40 years, together with photographs taken by him on July 
3, 1962, almost one month after June 9, 1962, showing 


(a) the proposed location at 4407 Jefferson Highway of 
the intervening defendant’s alleged temporary office. Or 
that date, it was a self service ‘‘ Washateria’’; and 

(b) the proposed location, across the highway, where the 
intervening defendant allegedly intends to censtruct a 
permanent office. It was, on July 3, 1962, still represented 
as the ‘“‘Royal Tourist Court’’. A ‘‘For Sale’’ sign clearly 
appears on the property in front. 


Moreover, by affidavit dated June 16, 1962 on file herein, 
James J. Gilly, President of intervening defendant herein, 
swore that the lease on the premises at No. 4407 Jefferson 
Highway was not even scheduled to become effective until 
June 15, 1962, i.e, after June 9, 1962, the date upon which 
this action was commenced. A copy of said lease submitted 
to the Court by intervening defendant is likewise annexed 
hereto in support of plaintiffs’ objections to said dcfend- 
ant’s alleged ‘‘material facts as to which there are no 
issue’’. 


9, Plaintiffs deny the allegations contained in Paragraph 
18 of intervening defendant’s proposed conceded facts for 
the same reason&, and on the basis of the same evidence 
hereto annexed. 

10. Plaintiffs deny the allegations contained in Para- 
graph 7 of intervening defendant’s statement to the extent 
that same imply plaintiffs’ agreement that the Federal 
Reserve Board scheduled and held in Louisiana the normal 
or regular statutory public hearing provided for in 12 
U.S.C. §1842, and to the extent same imply that plaintiffs 
had actual notice of the informal hearing conducted by said 
Board in Washington, D. C. in January, 1962, Furthermore, 
plaintiffs did apply to said Board for further hearings and 
reconsideration of the application of Whitney Holding 
Corporation, but said application was denied without 
hearing. 


Wuererorr, plaintiffs submit that substantial genuine 
issues exist with reference to the material facts relied upon 
by defendant and intervening defendant in support of their 

§ 


‘ 
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respective motion and cross-motion for summary judgment 
herein, and that same must accordingly be denied. Simul- 
taneously, however, there are herein facts as to which no 
genuine issues exist which direct that plaintiffs’ motion for 
summary judgment be granted, and plaintiffs pray once 
again that such judgment be granted and entered herein. 


Epwarp L, Merrican, 
Attorney for Plaintiffs. 


Filed September 6, 1962 
Exursit ‘‘O’’ 
Puarntirrs’ Exursits 


PiymovutH CorpaGe Company 
Established 1824 
Southern District Office: 600 St. George Avenue, 
P.O. Box 10215, 
New Orleans 21, Louisiana 


12 July 1961. 
Whitney National Bank, 
Main Office, 
New Orleans, Louisiana. 


Attention: Mr. Morgan Whitney 
Gentlemen: 


I understand that you are contemplating the establish- 
ment of a branch bank to be located in the vicinity of Jeffer- 
son Highway. 

At present we are carrying our pay roll account with your 
branch at Carrollton and Oak. Our subsidiary company, 
Cordage Sales Company, Inc. has its regular account with 
your main branch downtown. 

My personal account is with your main branch, although I 
did open a small account with National Bank of Commerce 
in Jefferson Parish, when they opened on Jefferson High- 
way. This was purely for the convenience of location to 
my Office. 

While I cannot speak for our management at Plymouth, 
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I can definitely state that a branch of your institution lo- 
cated on Jefferson Highway would mean a great deal to us 
all in the convenience “ot handling our accounts. 

I shall continue in my efforts to increase our activity with 
the Whitney, and your contemplated new office should cer- 
tainly strengthen your sales effort with our management to 
secure a greater portion of our New Orleans business. 

Sincerely yours, 
PiymoutH Corpace Company, 
C, H. Basrneton, 
Southern District Manager. 
CHB/mo 


Filed September 6, 1962 
Exursit ‘‘P’’ 


Cuar.es Dennery, Inc. 
Established 1894 
P. O. Box 10094 
New Orleans 21, Louisiana 


July 12, 1961. 


Whitney National Bank of New Orleans, 
Mr. K. Berry, President, 
New Orleans, uouisiana 


Dear Sir: 

It would be a distinct advantage to us to have a banking 
institution established i in the Parish of Jefferson, with bank- 
ing facilities and service such as the Whitney National Bank 
of New Orleans renders. 


Sincerely, 
Cuartes Dennery, Inc. 
Georce Le Beau, 
Treasurer. 
GL:jd 
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Filed September 6, 1962 
Exursit ‘*Q”’ 


O. E. ALEXANDER, JR. 
3600 James Drive 
Metairie, Louisiana 
July 12, 1961. 
Dear Mr. Carpenter: 


I was indeed pleased to hear of the Whitney National 
3ank’s plans for expansion, which possibly might include 
a Branch located somewhere on Jefferson Highway. 

Of course, this would make it very convenient for me and 
certainly 1 feel it would be convenient for people residing 
in this area, either on a personal or business basis, to be able 
to do their banking in a facility that is located much closer 
to the area instead of having to do their banking on the 
basis of going downtown each time. 

I would certainly like to see such an expansion program 
take place on the part of Whitney National Bank. 


Yours very truly, 
O. E. ALEXANDER, JR. 


Mr. Wm. A. CarPENTER, 
Vice President 
Whitney National Bank of New Orleans, 
New Orleans, Louisiana. 
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Filed September 6, 1962 
Exuisir ‘‘R’?’ 


Ravuscu Nava Stores Co., 
Incorporated 
Manufacturers Dealers and Exporters 
Turpentine, Rosin, Pine Tar, Navy Pitch 
New Orleans, U.S.A. 
July 12, 1961. 

Whitney National Bank of New Orleans 
St. Charles & Gravier Streets, 
New Orleans, Louisiana. 


Attention: Mr. J. W. Berry, President 


Gentlemen : 


We have for many years enjoyed and taken pride in our 
banking association with the Whitney National Bank of 
New Orleans. 

Formerly our offices were located in the business section 
of New Orleans; however, it was elected that for the pur- 
pose of achievement and advancement of the corporation, 
it was necessary for us to combine the office with warehouse 
operations. Such move was accomplished, which has re- 
sulted in our steady and continued growth. 

It was very difficult to obtain sufficient property in Or- 
leans Parish to care for our expansion program which re- 
sulted in our location in Jefferson Parish some twelve years 
ago. 

You are quite cognizant that some 85% of our business 
sales are for foreign consumption. Because of the nature 
of our business it is most necessary we are in close contact 
with the Whitney National Bank for discussion of finance, 
credit letters, conditions in countries where we sell our ma- 
terials, as well as customers involved—all of which consumes 
much time and effort in our organization and certainly, we 
know consumes your valuable time. 

It is a well known fact that many other firms have located 
in the Kast bank area of Jefferson Parish, which has as- 
sisted greatly in its phenomenal growth. With this in mind, 
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we place before you for your consideration the possibility 
of your establishing a branch bank in this area, which we feel 
would be a distinct advantage and convenience to the many 
firms that depend on the banking facilities of the Whitney. 


Yours very truly, 
Ravscu Navau Stores Co. Inc. 
Wituram W. Ravscsg, 
Vice President. 
WWR/ecr 
Filed September 6, 1962 


Exuisir ‘‘T’’ 


Boyce Macutnery CoRPORATION 
7330 Florida Street, 
P. O. Box 1308, 
Baton Rouge, Louisiana, 
Wa 1-8131 
12 July 1961. 


Mr. James Gilly, Jr., 
Whitney National Bank, 


New Orleans, Louisiana. 


Dear Mr. Gilly: 


I understand your bank is considering the formation of 
a new bank to be located in Jefferson Parish. This certainly 
is good news for us. As you know, our office in the New 
Orleans area is located in Jefferson Parish and, since the 
major portion of our banking is done with your firm, this 
new facility would certainly make it much more convenient 
for us to continue our relationship with you. 

Needless to say, should your bank move into Jefferson 
Parish, a great number of our employees in that area would 
take advantage of your services. 

Again, let us congratulate you upon hearing this news. 


Yours very truly, 
Staten H. Witsrorp, 
Vice-President. 
SHW/jt 
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Filed September 6, 1962 
Exursir ‘‘U’’ 


Crescent Matertats SERVICE, INCORPORATED 
4829 Jefferson Highway, 
Post Office Box 10097, 
New Orleans 21, Louisiana 


July 11, 1961. 
Whitney National Bank of N. O. 
228 St. Charles Avenue, 
New Orleans 12, La. 


Att.: Mr. J. P. Monroe, Vice-President 


Gentlemen: 


This company is a wholesale building material supply 
company doing business in the Parish of Jefferson, State 
of Louisiana. The nature of our business requires that we 
have daily banking transactions, frequently requiring sev- 
eral trips in a day. 

The purpose of this letter is to request that the Whitney 
Bank conerles the establishment of a banking facility in 
Jefferson Parish. The establishment of a Branch in this 
area would certainly be of great assistance to long time ac- 
coun such as ourselves and we believe would benefit the 
Bank. 

Your consideration of this matter will be greatly ap- 
preciated, 


Yours "ry truly, 


Crescent Marerrats Service, Inc. 
C. O. Lyts, Jr., 
President. 
COL/m 
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Filed September 6, 1962 


Exuipit ‘V-1”’ 
Form F.R. Y-1 
ExHrBit F 


Statutory Factors 
1. History: 


Applicant is a proposed new corporation created for the 
sole purpose of holding all of the stock (except direc- 
tors’ qualifying shares) of the present Whitney Na- 
tional Bank of New Orleans. The plans by which that 
ownership is brought about are described in Exhibit 
D(3) hereof. The Whitney National Bank of New Or- 
leans as owned by the Whitney Holding Corporation 
will have the 43 million of capital, surplus and undi- 
vided profits as appears in the present Whitney Na- 
tional Bank statement. Its financial history appears in 
Exhibit M, having been established in 1883 and having 
served the New Orleans community faithfully and con- 
tinuously since that date. The directors and officers 
of the Crescent City National Bank (to be named im- 


mediately Whitney National Bank of New Orleans) will 
be the same as those now serving the present Whitney 
National Bank. 


2. Prospects: 


The prospects of the present Whitney National Bank 
of New Orleans are reflected in the earnings figures 
given in Exhibit M-3 hereof. It will continue to serve 
the Parish of Orleans, which coincides with the City of 
New Orleans, as it has in the past with no presently 
contemplated change in its facilities. 


The proposed new Whitney National Bank in Jefferson 
Parish which Applicant asks permission of the Fed- 
eral Reserve Board to create and acquire will be pro- 
vided with initial capital, surplus and undivided profits 
of $650,000.00. As explained elsewhere this cash will be 
derived from Whitney National Bank of New Orleans. 
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Exuisir ‘‘V-2”’ 
Form F.R. Y-1 
Exursir K 


Financial Condition of Applicant 


Applicant will own all of the outstanding shares of the 
Whitney National Bank of New Orleans and the proposed 
Jefferson Parish Bank, and contemplates no other financing. 
Any additional cash needed will be obtained from the un- 
divided profits of the operating banks. 

Attached is a pro forma balance sheet of the applicant 
as of the completion of the program permission for which is 
hereby requ ed but based on figures of June 30, 1961. 
(Exhibit K-1 


Exursrr L 
Financial History of Applicant 
None—See Exhibit M 


’ Exuisir M 
Financial Condition and History of the Subsidiary Banks 


Information with respect to the financial condition and 
history of each of the Subsidiary Banks, as follows: 


1. Crescent City National Bank (to be immediately 
named Whitney National Bank of New Orleans) and 
Whitney National Bank in Jefferson Parish have no 
financial history. We are therefore attaching infor- 
mation concerning the present Whitney National 
Bank of New Orleans as follows: 


(a) The published reports of conditions of the 
Whitney National Bank of New Orleans for the 
past 5 years marked Exhibits M-2-A, M-2-B, 
M-2-C, M-2-D and M-2-E. 

(b) A summary analysis of surplus and undivided 
profits, and of each reserve account included as a 
part of capital structure in reports of conditions 
for the past 5 years, marked Exhibit M-3. 
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(ec) A summary analysis of each general or unallo- 
cated valuation reserve account applicable to the 
loan account or the securities account for the 
past 5 years, marked Exhibit M4. 


Filed September 6, 1962 
Exursrr ‘‘V-3’’ 


Statement of Whitney Holding Corporation 
(Pro Forma) 


Assets 
Investments 


112,000 shares capes Stock ($25: Par Value) 
Whitney National Bank of New Orleans $42 380,000.00 


20,000 shares Capital Stock ($25, Par Value) 
Whitney National Bank in Jefferson Parish 650,000.00 


$43 ,030,000.00 


Liabilities 
Liabilities 
Capital ; 
1,120,000 shares (no par value) Common Stock $43 ,030 000.00 


$43 ,030,000.00 


Filed September 6, 1962 
Exursir ‘‘V-4’’ 


Wurrney Nationa, Bank or New ORvEANS 


{ Established 1883 


Condensed Statement of Condition as of December 30, 1960 


Resources 
Cash and Due from Banks 
U.S. Government Obligations 
State, Municipal and Other Public Bonds. . 
Other Bonds and Sccuritics. . . 
Loans and Discounts..... 
Bank Premises 
Other Real Estate 
Customers’ Liability Account of ceept , 
Accrued Income and Other Assets . 2,082;898.49 


$473 , 042,372. 


Acceptances 

Dividend Payable January 3, 1961 

Reserve for Taxes, Accrued Interest and Expenses. . 

Other Liabilities 

oe Stock $ 2,800,000.00 

Surp! 27,200,000 .00 

Tndivitied Profits......ccsseeeeereeeeeee 11, 744,052.44 
————__— 41,744,052.44 


$473 ,042 372.7: 
Member of The Federal Deposit Insurance Corporation, 
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Filed September 6, 1962 
Exurerr “V-5”’ 
Wuurrxey National Bank OF New ORLEANS 
Established 1883 


Condensed Statement of Condition, December 31, 1959 


Cash and Due from Banks...--+++++ $114,377, 942.65 
U. S. Government Obligations 112,458,847 .04 
al and Other Public Bonds =* 10,253, 172.02 

d Securities. ance noes 956,974.71 

2¢ 213,264, 134.38 

6,334 829.55 

39.00 


Customers’ 840,645.97 
Accrued Income 2,177 946.483 
SS 


Acceptances... -.ssssrr tes 
Dividend Payable January 2 
‘or Taxes, Accrued i; 


1960 
interest and Expenses 


38,734,654.22 


Attn dann suanenecatcrre eer ee! $160,664 531.75 


Depositary of the United States Government, State of Louisiana and City of 
New Orleans. Member of the Federal Deposit Insurance Corporation. 


Filed September 6, 1962 
Exarsir ‘‘V-6’’ 
Wurrsey Nationa, Banx or New Oreans 


Established 1883 


Condensed chatement of Condition, December 31, 1958 


Resources 
Cash and Due from Banks $107,759, 789.32 
U.S. Government Obligations 148,776 471.16 
State, Municipal and Other Public Bonds 12,557, 259.86 
Other Bonds and Sefurities 956 , 962.12 
Loans and Discounts 190,338 206.50 
Bank Premises 4,428 834.98 
Other Real Estate 39.00 
Customers’ Liability Account of Acceptances 1,074,881.46 
Accrued Income and Other Asscts 2,470,716.61 


Teta a oleleteiel late wivicinieleiaiviei-se= sepasaonuasosonagsyeas $468 , 363,161.01 
Liabilities 

Y $427 327,009.39 

Acceptance: : 1,111,956. 96 

Dividend Payable January 959 112,000.00 

Reserve for Taxes, Accrued : 3, 750.096 .05 

Other Liabilities. .....6 660 cece eee eee eee ee te teens aes ae 93,998.87 


$ 2,800,000.00 
27, 200,000.00 


Depositary of the United States Government, State of Louisiana and City of 
New Orleans. Member of the Federal Deposit Insurance Corporation. 


Filed September 6, 1962 
Exursit ‘‘V-7’’ 
Wuitney Nationat Bank or New OrvEans 
Established 1883 


Condensed Statement of Condition, December 31, 1957 


Resources 
Cash and Due from Banks.........0: cece ee eee ceeeeeees $111,281,163.06 
U.S. Government Obligations. ........... - 110,181,533.56 
State, Municipal and Other Public Bonds. . cC 21,192,310.24 
Other Bonds and Sccurities. : 839,461.97 
Loans and Discounts - 201,865,728.87 
Bank Premises. ate 4,022 ,982.10 
Other Real Esta’ 40.00 
Customers’ Liability Account of Acceptances 1,056,415.01 
Accrued Income and Other Asscts 1,889 ,097.30 


$452 328,732.11 


$413 075,521.96 
1,232,127.14 
112,000.00 
4,177,866.70 
90,001.19 
Capital Stock 
Suieplascelncirccc iano - “ “ 
Undivided Profits.............c0ceeeeee 8 641,215.12 
: ————- 33 641,215.12 


$452,328, 732.11 


Depositary of the United States Government, State of Louisiana and City of 
New Orleans. Member of the Federal Deposit Insurance Corporation. 


Filed September 6, 1962 


Exuisit ‘‘V-8’’ 


e 
Wuirney Nationa Bank or New ORLEANS 


Established 1883 


Condensed Statement of Condition, December 31, 1956 


Resources 

Cash and Due from Banks...........00sseeeeneeeeeeeeee $116 856,122.41 
U.S. Government Obligations 128,625,082. 
State, Municipal and Other Public Bonds...............+- 22,160,659. 
Other Bonds and Securities 839,416. 
Loans and Discounts ... 195,241,760. 
Bank Premises..........+++ 255 3,870,212. 
Other Real Estate 128,571.7 
Customers’ Liability Account of Acceptances 1,324,989.2 
Accrued Income and Other Assets 1,604,526. 


$470, 651,341. 


Deposits 
Acceptances... cc cceee eee es esse cece 
Dividend Payable January 2, 1957 
Reserve for Taxes, Accrued Interest and Expenses......... 
Other Liabilities . 
Capital Stock $ 2,800,000.00 
22,200,000.00 
6, 241,444.59 
_-— 31,241,444. 


$470,651 ,341.51 


Depositary of the United States Government, State of Louisiana and City of 
New Orleans. Member of the Federal Deposit Insurance Corporation. 
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Filed September 6, 1962 
Exuisir ‘‘W”’ 


Wuirney Narronau Banx 
of New Orleans 10 
June 28, 1961. 


Keehn W. Berry 
President 


The Honorable Ray M. Gidney, 
Comptroller of the Currency, 
3122 Treasury Building, 
Washington 25, D. C. 


Dear Mr. Gidney: 


We are now attaching the following: 


1. An application to organize the Crescent City National 
Bank. 
2. An application to organize Whitney National Bank in 


Jefferson Parish. 

3. An application for approval to consolidate the Crescent 
City National Bank with the present Whitney National 
Bank of New Orleans. 


These applications form part of an overall plan for the 
operation in the Parish of Orleans and in the Parish of 
Jefferson of the Whitney organization in holding company 
form. 

As we have explained to you, we plan to form the Whitney 
Holding Corporation and to distribute the stock of this 
corporation to our shareholders as a dividend, in the pro- 
portion of 1/20 of 1 share of the corporation for every 
outstanding share of Whitney National Bank. The Whitney 
corporation will then acquire all of the stock of the newly 
organized Crescent City National Bank, into which the 
present Whitney National Bank will be consolidated, in 
accordance with law, by the vote of %rds of the stock 
holders, pursuant to an agreement under which the present 
Whitney stockholders will surrender their stock and re- 
ceive 9 and 19/20 shares of Whitney corporation stock for 
each share of Whitney Bank stock presently outstanding. 
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The Whitney corporation will at the same time acquire 
all of the stock of the newly formed Whitney National Bank 
in Jefferson Parish. 

The details of this program are set out in full in the 
applications attached and in the exhibits attached thereto. 

In accordance with our understanding with you, we are 
filing an application promptly with the Federal Reserve 
Board for approval of the Whitney Holding Corporation 
to become a bank holding company in accordance with law. 
We understand that approval of the applications attached 
hereto will be subject to approval of the application with the 
Federal Reserve Board referred to. 

If any further information is desired, please let us know. 


Sincerely yours, 
K. W. Berry 
President, 


KWB-F. 
Filed September 6, 1962 
Exursir ‘‘X-1’’ 


Wuirney Natronat Bank 
of New Orleans 10 
June 28, 1961. 
Keehn W. Berry 
President 


The Honorable Ray M. Gidney, 
Comptroller of the Currency, 
3122 Treasury Building, 
Washington 25, D. C. 


Dear Mr. Gidney: 


Under cover of this letter we are sending you an applica- 
tion to organize a National Bank in Jefferson Parish, 
Louisiana. As you are undoubtedly aware, industrial sites 
on the Mississippi River above the City of New Orleans are 
being developed at a very rapid rate. This area gives 
promise of becoming one of the nation’s most productive 
manufacturing centers because of its inherent advantages in 
the form of abundant water, gas, oil, sulphur, and lime and 
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its favorable location in terms of water and land transporta- 
tion. 

Many of the companies which have undertaken activities 
on this stretch of the river upstream from us are already 
our customers, some of them for many years. Since 1947, 
two state banks and one national bank have been organized 
in the East Bank portion of Jefferson Parish and one na- 
tional bank with its home office in Gretna on the West Bank 
of the Mississippi has located a branch on the East Bank. 
In effect, these new banks have interposed themselves be- 
tween our offices in Orleans Parish and our up-river business 
in the adjoining Parish of Jefferson. 

Our proposal, in view of this situation, is to obtain per- 
mission to organize a national bank under the name ‘‘ Whit- 
ney National Bank of Jefferson Parish’’. We are prepared, 
initially to establish a main office and one branch in the 
areas of Jefferson Parish indicated on the map enclosed 
with our application. It is felt that a move of this sort should 
be marked with decision and for that reason we should like to 
start with two offices. 

As the result of our extensive remodeling of our quarters 
in New Orleans we have surplus bank furniture and equip- 
ment which could be made available to the proposed bank. 
We envision utilizing rental property which could be attrac- 
tively designed to meet immediate requirements. Then, as 
business patterns clarify, we would undertake more sub- 
stantial arrangements. 


Filed September 6, 1962 
Exursit ‘‘X-2”’ 


Wuirney Nationat Bank 
of New Orleans 10, La. 
June 28, 1961. 
The Honorable Ray M. Gidney, 
Comptroller of the Currency, 
3122 Treasury Building, 
Washington 25, D. C. Page #2 


In order to give you, as quickly as possible, the sort of 
supporting information we feel you may want in connection 
with this application, we are submitting certain data with 
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your Form 1953. We respectfully ask for your favorable 
consideration of this application and stand ready to furnish 
whatever assistance you may require. 


Sincerely yours, 
K. W. Berry 
President. 
KWEB-F. 


Filed September 6, 1962 


Exuisir ‘‘Y’’ 


Application is hereby also made on behalf of such Resulting Bank to the Comp- 
troller of the Currency, pursuant to Section 5155 of the United States Revised 
Statutes, for permission to establish branches at the following locations now 
eezipiee by the head office and branches, or to be occupied by approved branches 
o! 

Whitney National Bank of New Orleans: 


Popular Name and Location of Date Population of City, 
Proposed Branches Established Town or Village 


Following branches of present Whitney National Bank of New Orleans; 


Poydras Branch, established 1920 

City Bank Branch, established 1919 

Morgan State Branch, established 1911 

French Market Branch, established 1919 

St. Charles Avenue Branch—formerly Margaret Place Branch, established 
1924 

Carrollton Branch, established 1908 

Broad Street Branch, established 1927 

Gentilly Branch, established 1958 

St. Roch Branch, established 1927 

a esa Branch, established 1913, and Algiers Branch, established 
] 


There are also attached, and made a part of this application, a copy of the 
agreement between the participating banks relating to the proposal which pro- 
vides the basis of this application and supplementary documents, statements, 
schedules, and exhibits relative to the factors which the Comptroller of the 
Currency and other Federal agencies are required to consider under the provisions 
of applicable statutes. 

Summarize the basic reasons and the negotiations which led to the filing of this 
Sue and explain fully the extent of common ownership or management 
of the 

The Whitney National Bank of New Orleans is limited in its establishment of 
branches to the Parish of Orleans, the boundaries of which conform to those of 
the City of New Orleans. The city has grown and spread over the city bound- 
aries into Jefferson Parish and to a lesser degree St. Bernard Parish. Old cus- 
tomers of Whitney National Bank have established new plants and places of 
business beyond the ¢ity limits and likewise individual accounts are influenced 
by the fact that the customer has moved beyond the city limits. Whitney 
National Bank therefore proposes to sct up a holding company—subject to the 
approval of the proper authorities, and in order that there be no conflicts of 
interest between the city units and the Jefferson Parish units it proposes by this 
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consolidation to place 100% of Whitney National Bank of New Orleans stock 
and 100% of Whitney National Bank of Jefferson Parish into that holding 
company. Further details of plans of procedure appear on the following page 


K. W. Berry, President, Whitney National Bank of New Orleans 
(Name) (Title) 
529-7272 (New Orleans) 
(Telephone No.) 


It is understood that the cost of any necessary examination or investigation in 
relation to this application will be borne by: 


Whitney National Bank of New Orleans 
(Name of Bank) 


Applicants 


The applicants hereby represent that the information contained in this appli- 
cation is true and complete to the best of their knowledge and belief. 


Whitney National Bank of New Orleans By 
(Name of Bank) (Authorized Officer) 


Crescent City National Bank By 
(Name of Bank) (Authorized Officer) 


Filed September 7, 1962 


Unrrep Srates District Court For THE DISTRICT OF 
CoLtumBIA 


Civil Action No. 1857-62 
[Title omitted] 
Strev.ation 


Se is hereby stipulated by and between the parties hereto 
that: 

(1) The motion to dismiss filed herein on August 10, 

1962, and the motion for summary judgment filed herein 

on July 11, 1962, by defendant James J. Saxon, Comp- 

troller of the Currency, and the motion for summary 

judgment filed herein on August 13, 1962, by intervening 

defendant Whitney National Bank in Jefferson Parish, 

shall be treated in all respects as motions to dismiss and 

for summary judgment, respectively, against inter- 

vening plaintiff J. W. Jeansonne, Louisiana State Bank 
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Commissioner, as well as against the other plaintiffs in 
this action. 

(2) Intervening plaintiff J. W. Jeansonne, Louisiana 
State cant Commissioner, shall, if he so elects be 
deemed in all respects to have joined in the cross- 
motion for summary judgment filed herein by other 
plaintiffs on July 24, 1962, in all points and authorities 
filed in support of such motion, and in all points and 
authorities filed in opposition to pending motions filed 
by defendants. 

(3) The issue of the alleged violation of Louisiana 
Act 275 of 1962 is to be treated in all respects as raised 
in the pleadings herein. 


f Attorney for Plaintiffs. 


¢ Attorney for Defendant, ‘ 
: James J. Saxon, 
Comptroller of the Currency. 


Attorney for Intervening 
Defendant, 
; Whitney National Bank in 
e Jefferson Parish. 
September 7, 1962. 


Filed September 7, 1962 


Unrtep States Districr Court ror THE Disrrict oF 
CoLuMBIA 


‘ Civil Action No. 1857-62 
[Title omitted] 
Orver ALLOWING State Bank ComMissIoNER TO INTERVENE 


AS A PLAINTIFF 


A motion having been filed by J. W. Jeansonne, State 
Bank Commissioner of the State of Louisiana, for leave 
to intervene as‘a plaintiff in this action, and all parties 
having consented to the granting of this motion, it is hereby 
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Ordered that the said J. W. Jeansonne, State Bank Com- 
missioner of the State of Louisiana, have leave to intervene 
in this cause and that he be and hereby is made an additional 
party plaintiff herein, and it is 

Further Ordered that the Complaint of such intervening 
plaintiff, presently attached as an exhibit to the motion for 
intervention, may be filed in the Clerk’s office in the same 
manner and with the same effect as if such intervening 
plaintiff had been named as an original party to this cause, 
and it is 

Further Ordered that the caption of this action shall here- 
after read as follows: 


Bank or New Ornueans anp Trust Company, GuaARANTY Bank 
anp Trust Company, Plaintiffs. 


Bayx or Lovistana In NEw Orteans, J. W. JEANSONNE, 
State Bank Commissioner of the State of Louisiana, 
Intervening Plaintiffs, 

v 


James J. Saxon, Comptroller of the Currency, Defendant, 


Wuritney Nationat Bank in JEFFERSON Parisu, Intervening 
Defendant. 


Done this — day of September, 1962. 


United States District Judge. 


We consent: 


Epwarp L. Merrican, 
Attorney for Plaintiffs. 


Davip V. SEaMAN, 
Attorney Department of Justice 
Attorney for Defendant 
Comptroller of the Currency 


W. Granam Crayror, JR., 
Attorney for Intervening 
Defendant Whitney National 
Bank in Jefferson Parish. 
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¢ Filed September 7, 1962 


Unirep States Distrrcr Court ror tHE Disrricr OF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Orver ALLowinG Isterventnc DEFENDANT Wuitney Na- 
TIONAL Bank 1x JEFFERSON PartsH TO SERVE AND FILE AN 
AMENDED ANSWER. 


Intervening Defendant Whitney National Bank in Jeffer- 
son Parish having moved the Court for leave to serve and 
file an amended answer herein in accordance with the pro- 
visions of Rule 15(d) of the Federal Rules of Civil Pro- 
cedure, it is hereby 

Ordered, That the Intervening Defendant Whitney Na- 
tional Bank in Jefferson Parish have leave to serve and file 
such amended answer. 


Done this — day of September, 1962 


United States District Judge. 
No Objection: 


, 
Attorney for Plaintiffs. 


Attorney for Defendant, 
James J. Saxon, 
Comptroller of the Currency. 
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Filed September 14, 1962 


Unitep States District Court ror THE District oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


SUPPLEMENTAL AFFIDAVIT IN SUPPORT OF INTERVENING 
DEFENDANT 
Stare or Lovistana, 
Parish of Orleans. 


3efore me, the undersigned authority, personally came 
and appeared James Gritty, JR., who, being by me duly 
sworn, deposes and says: 


1. Iam a resident of the City of New Orleans and Presi- 
dent of the Whitney National Bank in Jefferson Parish. 
This Affidavit is made to supplement the Affidavit made in 
these proceedings on June 16, 1962, as supplemented on 
August 3, 1962. 

2. When Whitney National Bank in Jefferson Parish 
(hereinafter called ‘‘ Whitnev-Jefferson’’) is in operation, it 
will have no officer or employee common with Whitney Na- 
tional Bank in New Orleans (hereinafter called ‘‘ Whitney- 
New Orleans’’), other than affiant who would be the only 
common officer. As disclosed in affidavit of James Gilly, Jr. 
dated June 16, 1962, there are four common directors. 

3. Whitney-Jefferson and Whitney-New Orleans are en- 
tirely separate corporate entities, each with its own certifi- 
cate of organization and approval of the Comptroller of the 
Currency. Whitney-Jefferson has been recognized by both 
the Comptroller of the Currency and the Board of Governors 
of the Federal Reserve System as a newly organized inde- 
pendent bank. Whitney-Jefferson will operate a banking 
house entirely separate from that of the Whitney-New Or- 
leans, 

4, Whitney-Jefferson has subscribed to three hundred 
sixty (360) shares of par value of the capital stock of the 
Federal Reserve Bank of Atlanta and paid for such stock 
in accordance with the provisions of Section 2 of the Fed- 
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¢ 
eral Reserve Act (12 U.S.C. Section 282). Its legal reserve 
will be carricd in that institution and it will establish cor- 
respondent banking relations with the Whitney-New Orleans 
and with such other banks as may prove convenient and de- 
sirable in the operations of its business. 

5. The Capital and surplus of Whitney-Jefferson is $600,- 
000.00 and the capital and surplus of Whitney-New Orleans 
is $30,000,000.00 and because of the loan limit which in most 
cases is 10% of its capital and surplus, Whitney-Jefferson 
may in its diseretion offer participations in loans to Whit- 
ney-New Orleans and other banks. Whitney-New Orleans in 
the course of its regular business participates in loans made 
by other banks. 

6. Of the séven banks domiciled in Jefferson Parish, only 
one is a merrner of the New Orleans Clearing House Asso- 
ciation, and that institution is an associate member. The 
banks in that Parish, however, avail themselves of the clear- 
ing privilege¢ through the services of a correspondent, one 
of the four New Orleans banks who make up the Clearing 
House Association, and the Whitney-Jefferson proposes to 
clear througlg the Whitney-New Orleans. 

7. Whitney Jefferson will have its own vault and will act 
in accordance with established banking practices as to any 
cash which it considers to be excess. Whitney-Jefferson will 
not have as of the time of its opening a night depository, and 
should the use of a night depository be deemed desirable, 
Whitney-Jefferson would provide itself with such facilities 
as might be available, including the installation of a night 
depository in its own banking house or the rental of other 
facilities. 

8. Whitney-Jefferson has and will maintain its own books 
of account and its own stationery, checks and forms, none 
of which mention Whitney-New Orleans. 

9. No customer of Whitney-Jefferson will have a con- 
tractual right to make deposits at Whitney-New Orleans to 
be credited to his account at Whitney-Jefferson. It is, how- 
ever, normal banking practice in instances where deemed 
desirable, for an independent bank to take a deposit from one 
of its customers and remit it to another bank designated by 
the customer for the customer’s account. Whitney-Jefferson 
will expect to pursue normal banking practices in this re- 
gard. 
~ 10. No customer of Whitney-Jefferson will have a con- 
tractual right to withdraw funds at Whitney-New Orleans 
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to be charged to his account at Whitney-Jefferson. It is 
normal banking practice for an independent bank to cash 
checks drawn on other banks in instances where it feels that 
such action may improve the cashing bank’s status in the 
community or may gain favor with the person cashing the 
check. 

11. The initial mecting of shareholders of Whitney-Jeffer- 
son was held on May 10, 1962 and the Directors named in 
Exhibit 4 attached to the affidavit of James Gilly, Jr., dated 
August 3, 1962 were elected at that meeting. 

12. The articles of association and certificate of organ- 
ization of Whitney-Jefferson were adopted and executed 
on May 10, 1962 and transmitted on that date to the Comp- 
troller of Currency. The corporate existence of Whitney- 
Jefferson was contirmed by letter from William B. Camp, 
Deputy Comptroller of Currency, dated May 11, 1962, a copy 
of which is annexed hereto as Whitney Exhibit 6. 

13. On May 24, 1962, the aforesaid Directors paid the 
price for their qualifying shares and were sworn, qualified 
and took office. Likewise, on May 24, 1962 the Directors 
adopted by-laws and elected. officers. 

14. On June 15, 1962, Whitney-Jefferson subscribed for 
three hundred sixty (360) shares of $100.00 par value stock 
of the Federal Reserve Bank of Atlanta, Georgia, and paid 
the necessary portion of the subscription price as required 
by the Federal Reserve Act, namely $18,000.00. 

15. As shown by Whitney Exhibit 5 attached to affidavit 
of KE. A. Waffenschmidt dated August 3, 1962, out of a total 
105,298 shares voting, 12,024 shares of Whitney National 
Bank of New Orleans stock were voted against the consoli- 
dation agreement between that Bank and Crescent City 
National Bank. The consolidation was effected on May 24, 
1962 and at this point Whitney Holding Corporation was the 
owner of all of the shares (except directors’ qualifying 
shares) of Whitney National Bank of New Orleans (as con- 
solidated), subject to the rights of those who had voted 
against the consolidation to perfect their dissents pursuant 
to the terms of 12 U.S.C. Section 215(b). No shareholder 
requested receipt of the value of his shares within thirty 
he the consolidation pursuant to 12 U.S.C. Section 
215(b). 

16. During the period June 4-June 8, 1962, Whitney-Jef- 
ferson commenced negotiations for a temporary site for its 
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banking operations with the owner of the premises 4407 
Jefferson Highway. On June 13, 1962, Whitney-Jefferson 
instructed and authorized the real estate agent negotiating 
the lease on behalf of Whitney-Jefferson to enter into a 
formal lease agreement on its behalf, which lease was exe- 
cuted and effective June 15, 1962. There was no self-service 
‘‘Washateria’’ or any activity of that nature, in operation 
at 4407 Jefferson Highway on July 3, 1962, and there had 
been none since prior to the time of commencement of the 
negotiations aforesaid. Affiant knows of no obstacle which 
would have prevented the completion of a lease agreement 
prior to June 15, 1962. Whitney-Jefferson at any time on or 
subsequent to June 9, 1962 was in a position to commence 
banking operations in available premises within twenty- 
four hours after the issuance of a certificate of authority 
to commence business by the Comptroller of Currency. All 
equipment, furniture and supplies necessary to open the 
bank were on hand. Since time of commencement of nego- 
tiations for the lease as aforesaid, there was no furniture or 
equipment in the premises 4407 Jefferson Highway and no 
indication of prior use as a self-service ‘‘ Washateria’’ other 
than readily removable exterior signs on the premises. 

17. Whitney-Jefferson finally acquired its proposed per- 
manent site, 4498 Jefferson Highway, on June 29, 1962. The 
‘“‘Royal Tourist Court’? has not been in operation since 
that time. 

/8/ JaMES GILLy, JR. 


Sworn to and Subscribed before me this 8 day of Sep- 
tember, 1962. ; 


BarTHOLOMEw P. Suttivay, JR., 
Notary Public. 
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September 14, 1962 


IntTeRVENING Wuitney Exuusir 6 


Treasury DEPARTMENT 
Comptroller of the Currency 
Washington 25, D.C. 
May 11, 1962. 

Mr. Malcolm L. Monroe 
Monroe & Lemann 
Attorneys and Counsellors at Law 
Whitney Building 
New Orleans 12, Louisiana 


Re: ‘*Whitney National Bank in Jefferson Parish’’, 
Louisiana, organizing 
Dear Mr. Monroe: 


We have your letter of May 10, enclosing the following 
organization papers of the subject bank: 


Articles of Association 

Organization Certificate 

Waiver of Notice of Meeting of Shareholders 
Minutes of Meeting of Shareholders 
General Form or Bylaws 

Official Signatures of Officers 

List of Directors 


These documents, with the exception of the Bylaws and 
Official Signatures of Officers have been placed on file. 

The Official Signatures of Officers should be re-executed 
(additional form enclosed) after the Directors become quali- 
fied to elect them and the date of their election should be 
inserted thereon. As vou know, the elected Directors in 
order to qualify must own in their own right shares of the 
capital stock of the association the aggregate par value of 
which is not less than $1,000. When this has been accom- 
plished we should be furnished with an affidavit from the 
Attorney for the bank stating that the Directors paid for 
the qualifying shares of stock in their own names. 

The Bylaws are being returned for execution after the 
Directors have qualified as set forth above. 

Since the corporate existence of the national bank has 
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now been established with the filing of the Articles of Asso- 
ciation and Organization Certificate, in acceptable form, 
contracts may be entered into and disbursements for the 
purchase of equipment, supplies, ete., from the capital funds 
of the bank may properly be made. It is important, of 
course, that complete data and supporting documents be 
maintained for subsequent use in recording the disburse- 
ments made from the capital funds on the new bank’s gen- 
eral ledger. j 

Before charter can be issued, it will be necessary for the 
following to havf been received in this office, in proper form: 


(1) Affidavit “rom the Attorney for the bank stating that 
the Directors own in their own right shares of the capital 
stock of the association the aggregate par value of which is 
not less than $1,000. 


(2) Executed] General Form of Bylaws. 

(3) Re-execufed Signatures of Officers. 

(4) Certificat® of Payment of Capital Stock. 

(5) Sten from the Federal Reserve Bank of At- 
lanta, Georgia, that the required payment has been made on 
the subscription to Federal Reserve Stock. 

(6) About tep days in advance of the anticipated date for 
the opening for*business, this office should be furnished with 
an itemized list of disbursements made from the capital 
funds of th> bank, also a detailed list of all of the organiza- 
tion expenses of every type which the bank is committed for, 
but which are not paid or for which checks have been issued 
and are outstanding. Certified copies of the minutes of the 
mectings or meetings of the Board of Directors at which 
the expenses incurred (other than those previously approved 
by the shareholders) were approved by the Board should 
be submitted with the list. If the expenses include any At- 
torney’s fee a copy of the Attorney’s bill submitted to the 
organizers showing the nature of the services rendered, the 
hours devoted to the task and the separate charges made 
therefor, should accompany the minutes. As of the same 
date, an officer of the depositary bank should certify to us 
the amount rengaining in the account of the organizing bank. 
If any disbursements listed are represented by checks that 
have not cleared at that time, those items should be prop- 
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erly identified in order to enable reconcilement of the funds 
on hand with the total capital funds collected. 

Upon receipt of advice that the above requirements have 
been met and a definite date for the opening of the bank has 
been determined, the case will have further attention. 


Very truly yours, 
/s/ WituraMm B. Camp, 
Deputy Comptroller of the Currency. 
Enclosures 


Filed September 18, 1962 


Usrtep States Districr Court ror THE District oF 
CoLuMBIA 


[Title omitted] 
Civil Action No. 1857-62 


ANSWER OF INTERVENING DEFENDANT TO COMPLAINT OF INTER- 
VENING PratntirF, J. W.,JEansonne, State Bank Com- 
MISSIONER OF THE STATE OF LOUISIANA. 


Whitney National Bank in Jefferson Parish, the interven- 
ing defendant, answers the complaint of intervening plain- 
tiff, J. W. Jeansonne, State Bank Commissioner of the State 
of Louisiana, as follows: 


First. Defense 


The complaint fails to state a claim upon which relief 
can be granted. 
Second Defense 


1 


It is admitted that intervening plaintiff, State Bank Com- 
missioner of the State of Louisiana (hereinafter called the 
Commissioner), under the terms of the statutes described in 
Paragraph 1 is charged with certain administrative duties as 
described therein. The allegations contained in paragraph 1 
are otherwise denied, and intervening defendant specially 
avers that such powers as may be vested in the Commis- 
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sioner by virtue of said statutes are restricted to banks or- 
ganized under the laws of the State of Louisiana. 


9 
It is admitted that the Commissioner is suing on his own 
behalf as the State Bank Commissioner of the State of 
Louisiana. The allegations contained in Paragraph 2 are 
otherwise denied. 
3 
The allegatidns of the first sentence of Paragraph 3 are 
admitted. Intervening defendant denies the allegations of 
the second sentence of Paragraph 3 except to admit that 
Whitney Holding Corporation, a corporation duly organ- 
ized under the laws of the State of Louisiana and duly recog- 
nized as a bank holding company pursuant to the applicable 
Federal statutes, owns all of the outstanding stock of Whit- 
ney National Bank of New Orleans, except directors’ quali- 
fying shares. 
4 


The allegations contained in Paragraph 4 are denied, ex- 


cept to admit the existence of 28 U.S.C. § 1331. Intervening 
defendant ve avers that insofar as the subject matter 


of the complaixt of the Commissioner involves the Comp- 
troller of the Qurrency, it is strictly within an area com- 
mitted to the sole and uncontrolled discretion of said Comp- 
troller and is not subject to judicial review. 


5 


The allegations of the first sentence of Paragraph 5 are 
admitted. The allegations of the second sentence deal in 
relative terms and if called upon to admit or deny the said 
allegations, intervening defendant denies same for lack of 
sufficient information to justify a belief. Intervening de- 
fendant admits that as of June 30, 1961 it held approxi- 
mately 39% of the total deposits of all banks in the Parish of 
Orleans, State of Louisiana, and 44% of all deposits of 
individuals, partnerships and corporations, but the remain- 
ing allegations of the third sentence of the first paragraph 
of Paragraph 5 are in relative terms, and if called upon to 
admit or deny said allegations, intervening defendant de- 
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nies same for lack of sufficient information to justify a 
belief. 

The allegations of the second paragraph of Paragraph 5 
are denied for lack of sufficient information to justify a 
belief. 

6 


The allegations contained in Paragraph 6 are denied, 
except to admit the existence of 12 U.S.C. § 36, and inter- 
vening defendant specially avers that said § 36 has no ap- 
plication to the subject matter of the complaint of the Com- 
missioner. 

7 

Intervening defendant admits the existence of Louisiana 
Revised Statutes 6:54, which is applicable only to banks 
organized under the laws of the State of Louisiana. Inter- 
vening defendant otherwise denies the allegations of Para- 
graph 7 and avers that said statutory provision has no 
application whatsoever to the subject matter of the com- 
plaint of the Commissioner. 


8 


The allegations contained in Paragraph 8 are denied ex- 
cept to admit the existence of the banks named in said para- 
graph. Intervening defendant specially avers that one of 
said banks, namely Merchants Trust and Savings Bank, 
originally was a plaintiff in this litigation, and later was 
permitted to withdraw as a plaintiff at its own request. 


9 


The allegations of Paragraph 9 are denied, except to 
admit the existence of the banks named therein and to admit 
that there is competition among the banks located in Orleans 
Parish (City of New Orleans) Louisiana. National Bank of 
Commerce in New Orleans, the second largest bank in the 

-arish of Orleans, has established in Jefferson Parish an 
affiliate under the name National Bank of Commerce in 
Jefferson Parish, which affiliate has been operating in Jef- 
ferson Parish since 1955. This banking operation now has 
a main office and four branches in Jefferson Parish. Like- 
wise, one of the major stockholders and directors of National 
American Bank in New Orleans, the fourth largest bank in 
the Parish of Orleans, is a director of and holds forty per 
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cent (40%) of the stock of Merchants Trust and Savings 
Bank a state-chartered banking operation in Jefferson Par- 
ish which was originally a plaintiff in this litigation and 
subsequently was permitted to withdraw. The Commissioner 
has never made and is not now making any attempt to pre- 
vent these two operations in Jefferson Parish. 


10 
The allegations coatained in Paragraph 10 are denied. 


11 


Intervening defendant denies the allegations of Para- 
graph 11 except to admit that Whitney National Bank of 
New Orleans, Crescent City National Bank, and Whitney 
Holding Corporation participated in a reorganization pro- 
gram, all of the phases of which received the required ap- 
provals of the appropriate regulatory authorities. In addi- 
tion, intervening defendant avers that Crescent City Na- 
tional Bank was properly organized and received due ap- 
proval of, and a certificate of authority to commence busi- 
ness from, the Comptroller of the Currency, which action 


on the part of the Comptroller of the Currency was in an 
area committed to his sole discretion and is not subject to 
judicial review. Intervening defendant avers also that the 
matters alleged in Paragraph 11 have no bearing whatso- 
ever on the subject matter of the complaint of the Com- 
missioner. 


12 


The allegations of Paragraph 12 are denied. 


13 
The allegations of Paragraph 13 are denied, except to 
admit that all due approvals were obtained with respect to 
the steps actually taken, and that defendant Comptroller 
has filed an affidavit in this proceeding under date of August 
9, 1962, which contains the paragraphs quoted. 


14 


The allegations of paragraph 14 are denied, except to 
admit that intervening defendant has filed a supplemental 
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answer by leave of this Honorable Court which contains the 
paragraphs quoted. 
15 


The allegations of Paragraph 15 are denied. 


16 


The allegations of Paragraph 16 are denied. 
17 
The allegations of Paragraph 17 are denied, except to 
admit that there are certain restrictions on the establish- 
ment by state banks located in Jefferson Parish of branches 


in other parishes. 
‘18 


The allegations of the first two sentences of Paragraph 
18 are in relative terms and if called upon to admit or deny 
same, intervening defendant denies the allegations thereof. 
Intervening defendant denies the allegations of the third 
sentence of Paragraph 18 except to admit that Louisiana law 
contains certain restrictions on the establishment by state 
banks located in Orleans Parish of branches in other par- 
ishes. The allegations of the fourth sentence of Paragraph 
18 are denied. 

19 


The allegations of Paragraph 19 are denied, and inter- 
vening defendant avers that ‘‘farther expansion of Whitney 
Holding Corporation’’ would be regulated by such officers, 
boards and bodies as would be proper under statutes and 
regulations to the extent validly applicable, including the 
Bank Holding Company Act of 1956, 12 U.S.C. §§ 1841-48. 


20 


The allegations of Paragraph 20 are denied. 


Third Defense 


1 


All action taken by Whitney National Bank of New 
Orleans, Crescent City National Bank, Whitney Holding 
Corporation and intervening defendant in conection with the 


399 


subject matter of the complaint of the Commissioner has 
been taken openly and with full disclosure of all relevant 
facts and without subterfuge of any kind. 


2 


The organization of the intervening defendant in no way 
circumvents, and its commencement of the business of bank- 
ing in Jefferson Parish, Louisiana, would in no way circum- 
vent, the provisions and purposes of the National Banking 
Act, but are entirely consistent therewith and authorized 
thereby. The purpose of the organization of the inter- 
vening defendant was to furnish Jefferson Parish the ad- 
ditional local banking facilities urgently needed and sought 
by those residing and doing business in said Parish, as well 
as to give Whitney Holding Corporation and its stock- 
holders an opportunity to share in the potential growth 
offered to banks serving said Parish. 


3 


The banking facilities to be established by intervening 
defendant will not in any way or for any purpose constitute 
a‘‘branch”’ or ‘‘branch facility’’ of either Whitney National 
Bank of New Orleans or Whitney Holding Corporation, but 
intervening defendant is a legal entity separate and distinct 
from Whitney National Bank of New Orleans and Whitney 
Holding Corporation. 

; 4 


The issuance to intervening defendant by defendant, the 
Comptroller of the Currency, of a certificate of authority 
to commence the business of banking will be in accordance 
with the applicable provisions of the National Bank Act 
(12 U.S.C. §§ 21-27) and will be within the authority and 
discretion ie thereby in said defendant. 


‘ Fourth Defense 


1 


The Commissioner attempts to rely upon Act 275 of the 
Louisiana Legislature of 1962. Said Act was first intro- 
duced into the Louisiana House of Representatives as House 
Bill 1221 on June 3, 1962, just six days prior to the filing 
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of this suit by the Bank of New Orleans and Trust Company 
et al. House Bill 1221 was certified by the Governor as 
emergency legislation on July 4, 1962. Under Louisiana 
law, House Bill 1221 became immediately effective as law 
when it was signed by the Governor as Act No. 275 on 
July 10, 1962, at 4:45 p.m. 
2 

As first introduced in the House of Representatives, 
House Bill 1221 would not have prevented Whitney National 
Bank in Jefferson Parish from opening for business as the 
stock of said bank was already owned by Whitney Holding 
Corporation. Subsequent to the granting of a temporary 
restraining order by this Court on June 27, 1962, which 
prevented the Comptroller of the Currency from issuing 
a certificate to commence business to Whitney National 
Bank in Jefferson Parish, House Bill 1221 was amended by 
the insertion therein of the present Sub-section 5 of Section 
3 of Act 275 (hereinafter referred to as Section 3(5)), which 
specifically provides as follows: 


“Section 3. Prohibitions upon Acquisition of Bank 
Shares or Assets. 


“Tt shall be unlawful... (5) for any bank holding 


company or subsidiary thereof to open for business any 
bank not now opened for business, whether or not, a 
charter, permit, license or certificate to open for busi- 
ness has already been issued.’’ (Underscoring added.) 


3 


The temporary restraining order issued herein on June 
27, 1962, and the preliminary injunction granted by this 
Court on July 6, 1962, dated July 10, 1962 both of which 
enjoined the Comptroller of the Currency from issuing a 
certificate to commence business, were the sole reason that 
Whitney National Bank in Jefferson Parish did not open 
its doors for business several weeks prior to July 10, 1962, 
the effective date of Act No. 275. 


4 


Because Louisiana Act 275 became effective on July 10, 
1962, the status quo has been altered since June 27, 1962, the 
date on which the temporary restraining order was issued. 
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The Commissioner relies upon Section 3(5) of Act 275 
as a ground for judgment in his favor. Consequently, it is 
necessary that the applicability and constitutionality of Sec- 
tion 3(5) of Act 275 be passed upon if intervening defendant 
is to be restored to the former position in which it would 
be had the temporary restraining order not been issued. 
5 
Intervening defendant specially avers that Act 275 
furnishes no basis for granting the Commissioner’s request 
for declaratory relief or for an injunction, either temporary 
or permanent, against either defendant Comptroller of the 
Currency or intervening defendant, because Section 3(5) 
of Act 275 doesnot apply to the Comptroller of the Cur- 
rency or to a national bank such as Whitney National Bank 
in Jefferson Parish. P 


Intervening defendant further avers that Section 3(5) of 
Act 275, if applicable, violates the statutes and Constitu- 
tion of the United States in the following respects: 

(a) Section 3(5), as attempted to be applied here by the 
Commissioner, is invalid under the supremacy clause of the 
United States Constitution (Article VI, Clause 2) in at 
least two respecis: 


(1) It would prevent the Comptroller from issuing, in 

his sole discretion, to a properly and legally organ- 
ized and chartered national bank, a certificate of 
authority to commence the business of banking, 
and is therefore in direct conflict with 12 U.S.C. 
$$ 26 and 27. 
It would prevent the opening of a national bank 
as properly chartered and organized under federal 
law, and in this respect is likewise in direct con- 
flict with 12 U.S.C. §§ 26 and 27. 


(b) Section 3(5) of Act 275, as attempted to be applied 
here by the Commissioner, violates the Fourteenth Amend- 
ment to the United States Constitution in two respects: 


(1) Section 3(5), if applied to Whitney National Bank 
in Jefferson Parish, constitutes an arbitrary, ca- 
pricious and unreasonable classification that denies 
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equal protection of law to the intervening de- 
fendant. 

Whitney National Bank in Jefferson Parish had 
completed all steps required by law and was ready 
to commence business several weeks prior to the 
effective date of Act 275. Intervening defendant, 
therefore, had a vested property right which Sec- 
tion 3(5) of Act 275 denies intervening defendant 
without due process of law. 


(c) Section 3(5) of Act 275, as attempted to be applied 
here by the Commissioner, violates Article I, Section 10 of 
the United States Constitution in that it impairs the obliga- 
tion of a contract between the federal government and the 
intervening defendant. 


WHEREFoRE, intervening defendant prays that: 


(1) The Court enter a judgment declaring and adjudging 
that defendant, Comptroller of the Currency, is authorized 
and empowered by the provisions of the National Bank Act 


(12 U.S.C. §§ 21-27) in his sole discretion to issue to inter- 
vening defendant a certificate of authority to commence the 
business of banking in Jefferson Parish, Louisiana. 

(2) The Court deny the prayer of the complaint of inter- 
vening plaintiff, J. W. Jeansonne, State Bank Commissioner 
of the State of Louisiana, for a permanent injunction 
against defendant. 

(3) The Court enter a judgment herein declaring that 
Section 3(5) of Louisiana Act 275 of 1962 does not apply 
either to defendant, Comptroller of the Currency, or to 
intervening defendant, Whitney National Bank in Jeffer- 
son Parish, or alternatively, that there be a judgment de- 
claring that the said Section 3(5) of Act 275 is unconstitu- 
tional and void. 


Intervening defendant further prays for all legal, equi- 
table and declaratory relief. 


/s/ Brice M. Cuacerrt, 
Attorney for Intervening Defendant 
Whitney National Bank in 
Jefferson Parish 
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Filed September 25, 1962 


Untrep States District Court ror THE DISTRICT OF 
U CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Motion or THE NationaL ASSOCIATION OF SUPERVISORS OF 
State Banxs ror Leave To Appear as Amicus CURIAE. 


The National Association of Supervisors of State Banks 
respectfully moves this Court for an order permitting it to 
appear as an Amicus Curiae in the above-captioned pro- 
ceeding for the limited purpose set forth below. In support 
of this motion, the Movant respectfully states as follows: 


1. The Plaintiff and Intervening Plaintiffs consent to 
this Motion. The Defendant and Intervening Plaintiff do 
not object to Movant’s appearance as an Amicus Curiae for 
the limited purposes set forth herein. 

2. The National Association of Supervisors of State 
Banks was founded in 1902 and has 52 Members. It is 
composed of the officials of State governments responsible 
for the supervision of State-chartered banking institutions 
in every State in the Union, and of such officials in the 
Commonwealth of Puerto Rico and in the Virgin Islands. 
As of December 31, 1961, State-chartered banking institu- 
tions under their jurisdiction numbered 9,446 with total 
resources in excess of 150 billion dollars. 

3. The facts of this case, and the relevant statutes, have 
been ably set out in the pleadings already filed with this 
Court and will‘not be repeated here. 

4. The two questions of law raised by the various motions 
for summary judgment which have been filed, and upon 
which Movant would like to be heard, are as follows: 


(a) whether Louisiana Act 275 of 1962 relating to bank 
holding companies acts as a bar to the issuance of 
a certificate of authority by the Defendant, Comp- 
troller of the Currency, to the Intervening Defend- 
ant, Whitney National Bank in Jefferson Parish, 
and, if so, whether said act is constitutional; and 
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(b) whether the issuance of a certificate of authority by 
the Defendant, Comptroller of the Currency, to the 
Intervening Defendant, Whitney National Bank in 
Jefferson Parish, would constitute an unlawful 
evasion of the provisions of Section 36(c) of the 
National Bank Act, 12 U.S.C. 36(c). 


5. Movant herewith requests permission to file a Memo- 
randum, as Amicus Curiae, on the foregoing two questions. 
Said Memorandum will be filed on September 25, 1962, which 
is the date established by an order of Judge Walsh for any 
further pleadings or memoranda in this case. 

6. Movant’s interest in the first question set forth above 
is as follows: There are presently a number of States 
which prohibit or restrict bank holding companies, or any 
expansion thereof. Many of these statutes specifically en- 
compass National banks. Accordingly, any holding of this 
Court that Louisiana Act 275 of 1962 does not bar the ex- 
pansion of a banking holding company organized under 
Louisiana statutes to include a National bank in its system, 
or that the Law is unconstitutional if such is its intention, 
may affect the validity of other State statutes seeking to 
prohibit or restrict the expansion of bank holding companies. 

7. Movant’s interest in the second question is as follows: 
As this Court has noted, in the National Bank Act ‘‘Con- 
gress has adopted state law on the establishment of branches 
by state banks as the measuring stick for the establishment 
of branches by national banks. 12 U.S.C. 36(c).’’? Com- 
mercial State Bank of Roseville v. Gidney, 174 F. Supp. 
770, 774 (1959), aff’d. 278 F. 2d 871 (D.C. Cir. 1960). The 
law of the State of Louisiana does not authorize State banks 
(with capital in excess of $100,000) to establish branches 
in any Parish beyond the Parish in which its main office is 
located, if another bank is already located and operating 
in the Parish into which the large bank would like to ex- 
pand. (L.R.S. 6:54) Accordingly, under the facts of this 
case, the Whitney National Bank of New Orleans could not 
establish a branch in neighboring Jefferson Parish where 
there are presently other banks in operation. In Movant’s 
opinion, the transaction here involved constitutes an unlaw- 
ful evasion of the branch banking laws of the National Bank 
Act inasmuch as it unlawfully evades the branch banking 
laws of the State of Louisiana. A decision on this matter 
would also constitute a precedent in the thirty-two States 
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with statutes either prohibiting or limiting branch banking 
because the Defendant Comptroller may only be sued in the 
District of Columbia without his consent. 

8. Movant’s Members seek appearance before this Court, 
not in an official capacity of speaking for their respective 
State governments, but as a group of experts on these im- 
portant legal issues in which they have a common interest 
and which have a national impact. They believe that their 
opinion as to the law on the questions will be of assistance 
to the Court. 

9, Under similar circumstances Movant has previously 
been granted authority by this Court, and by the Court of 
Appeals for the District of Columbia, to appear as an 
Amicus Curiae: Camden Trust Company v. Gidney, (Dis- 
trict Court, Civil Action No. 2-61) aff’d. 301 F. 2d 521 
(1962), cert. denied 369 U.S. 886 (1962); Old Kent Bank & 
Trust Co. v. Martin, 172 F. Supp. 951 (1959) ; aff’d. 281 F. 
2d 61 (1960). 

Wuererore, the National Association of Supervisors of 
State Banks respectfully moves this Court for an order 
permitting it to appear as an Amicus Curiae in the above- 
captioned proceeding for the limited purpose set forth 
above. 


Respectfully submitted 
/s/ James F. Bell 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 
Attorney for Movant. 


September 25, 1962 


Consents: 


Defendant, 
Comptroller of the Currency. 


Intervening Defendant, 
Whitney National Bank 
in Jefferson Parish. 


Plaintiffs, 

Bank of New Orleans and Trust 
Company, 

Guaranty Bank & Trust Company. 
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? 
Intervening Plaintiff, 
Bank of Louisiana in New Orleans. 


? 
Intervening Plaintiff, 
J. W. Jeansonne, 
Louisiana State Bank Commissioner. 


APPENDICES TO MEMORANDUM oF Amicus CURIAE 


Nationau Association oF SuPERVISORS oF StaTE Bax KS, 
Fivep SepreMBeEr 25, 1962 


APPENDIX A 


Summary of State Laws Affecting Bank Holding Companies (1962) 
States Restricting or Prohibiting Bank Holding Companies 
State: 


Georgia 
Code of Georgia Anno., Section 13-201.1, 13-207, enacted February 9, 
1960*.! 
Illinois 


Smith-Hurd Ill. Anno. Stat., Ch. 16-1/2, Sections 71 through 76, enacted 
July 5, 1957.2 


Indiana 
Burns Ind. Stat. Anno., Sections 18-1814 through 18-1817, enacted March 
12, 1957, 
Kansas 
Gen. Stat. of Kansas Anno., Sections 9-504 through 9-507, enacted June 29, 
1957.3 


Kentucky 
Ky. Revised Stat., Section 287.030, enacted in 1938.4 
Louisiana 
La. Revised ae Title 6, Ch. 12, Sections 1001 through 1006, enacted 
July 10, 1962 
Michigan 


Michigan Stat. Anno., Section 21.10, enacted October 17, 1933. (See Peoples 
Savings Bank v. Stoddard, 359 Mich. 297, 102 N.W. 2d 777, 792 (Supreme 
Court, 1960) (dictum) for applicability to National banks), 


State: 
Mississippi 
Miss. Code, Section 5235, ena.ted April 2, 1934. 


New Jersey 


N aoe Stat. Anno., Sections 17:9A-344 through 17:9A-254, enacted June 5, 
Oe. 


Pennsylvania 4 


Purdon’s Pa. Stat. Anno., Title 7, Sections 851 through 855, enacted July 11, 
1957. 


South Carolina 
Code of Laws of S.C., Section 12-77, enacted March 13, 1940.7 


Vermont 
Vermont Stat. Anno., Title 11, Section 131, enacted April 1, 1915. 


Washington 
Revised Code off Wash., Section 30.04.230, enacted February 27, 1933.° 


West Virginia 
W. Va. Code Anno., Section 3220, enacted February 28, 1959 (effective in 
90 days). 


States Permitting Bank Holding Companies with State Approval 
State 


Florida é 
Fla. Stat. Anno), Section 659.14, enacted May 20, 1953. 


Massachusetts 


Mass. Gen. Laws Anno., Ch. 167A, Sections 1 through 7, enacted September 
21, 1957. 


New York 
Book 4, Banking Law, Art. III-A, Sections 141-147, first enacted January 
29, 1957. 


Note: The statutes of Florida and Washington are specifically limited in their 
application to State Banks. The remaining statutes either provide expressly 
that they are applicable to National banks as well as State banks, or they apply 
generally to all “banks”, “banking corporations”, ‘‘banking institutions”, or 
in the case of the Vermont statute, only to “corporations.”’ 


1 Company cannot acquire more than 5% of the stock of two or more banks. 
2 Company cannot acquire more than 15% of the stock of two or more banks. 
3 Company cannot acquire more than 25% of the stock of two or more banks. 
“Company cannot acquire more than 50% of the stock of a bank. 
+ Company cannot acquire more than 25% of the stock of a bank. 
* Company owning more than 25% of the stock of a bank cannot acquire more 
than 10% of the stock of another bank. 
7 Company cannot acquire more than 49% of the stock of a bank. 


* The date of enactment is in each case the date that the statute presently 
effective became effective in its original form. 


Appenpix B 


Summary of State Laws Restricting or Prohibiting Bank Holding Companies 
Prior to the Passage of the Bank Holding Company Act of 1956+ 


State 
Georgia 
Ga. Laws 1956, Vol. 1, pp. 309-312, enacted February 27, 1956. Sce 
Appendix C.? 
Illinois 
Ill. Laws 1955, 69th Gen. Assembly, at pp. 1372 and 1373, enacted July 11, 
1955. Company cannot acquire more than 15% of the stock of two or 
more banks.* 
Kentucky 
See Appendix A. 


Michigan 
Sce Appendix A. Corporation may not hold bank stock unless it was acquired 
as part of a plan of reorganization. 
Mississippi 
See Appendix A. Prohibits bank holding companies. 
South Carolina 
See Appendix A. 


Vermont 
See Appendix A. 
Washington 
See Appendix A. 
West Virginia 
See Appendix A. Prohibits bank holding companies. 


-s Ne The Washington statute is specifically limited in its application to State 
anks. 


1 May 9, 1956. 

2 These sections, quoted in Appendix C, were repealed on February 9, 1960, 
when the presently effective Section 13-207 was enacted. 

be peabenlec on July 5, 1957, when the presently effective Sections 71-76 were 
enacted. 
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AppEenpDix C 


Georcia Bank Hoiprxc Company Act or 1956 


“Br Ir Ewacrep By THE GENERAL ASSEMBLY OF GEORGIA 
AS FoLtows: 


Section 1. The maintenance of competitive services be- 
tween banks has been found to be the best method of serving 
the public. There are dangers in the concentration of eco- 
nomic power through centralized control of banks. It is, 
therefore, held to be in the public interest to curtail such 
concentration of economic power by preventing the expan- 
sion of bank holding companies and similar organizations. 

Sec, 2. Unleds the context requires otherwise: (a) ‘Bank’ 
means any national bank or State bank, hanking association, 
savings bank or trust company, whether organized under 
the laws of Geprgia, the laws of another State, or the laws 
of the United States, doing business in the State of Georgia. 

(b) ‘Company’ means any bank, corporation, partner- 
ship, joint stock company, business trust, voting trust, asso- 
ciation or simflarly organized group of persons, whether 
incorporated or not, and includes the shareholders and those 
persons who otherwise own the company and including any 
foreign corporation or other organization or association 
doing business in Georgia, but shall not include any cor- 
poration or community chest, fund or foundation, organized 
and operated exclusively for religious, charitable, scientific, 
literary or educational purposes, no part of the net earn- 
ings of which iaures to the benefit of any private shareholder 
or individual, and no substantial part of the activities of 
which is carrying on propaganda, or otherwise attempting 
to influence legislation. 

(c) ‘Bank holding company’ means any company incor- 
porated or organized under the laws of the State of Georgia 
or doing business in Georgia, which directly or indirectly 
owns, controls or holds, with power to vote, 15 percent or 
more of the voting stock of each of 2 or more banks. 

(d) A company will be construed to own, control or hold, 
with power to vote, stock indirectly whenever any officer or 
shareholder of such company or any natural person included 
within the definition of ‘company’ in section (b) of this Act 
or any member of the immediate family of such officer or 
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shareholder or of such natural person, shall own, control or 
hold, with power to vote, such stock. Immediate family in- 
cludes a spouse, children, mother, father, brother, and sister. 

Sec. 3. It shall be unlawful for any company directly or 
indirectly to own, control, vote, or hold, with power to vote 
the same, 15 percent or more of the voting stock of each of 
2 or more banks, except that it shall not be unlawful for a 
company to continue to own, control, vote, or hold, with 
power to vote, such voting stock as it owns, controls, or 
holds on the effective date of this act. Also, in municipali- 
ties now having branches of a bank with a holding-company 
relation, such bank may make branches of existing holding- 
company banks; and in the future in cities of over 80,000 
population, according to the 1950 or subsequent census, now 
having branches of a bank, present branches will have the 
same privilege of additional branches as permitted to other 
banks. 

Sec. 4. It shall be unlawful for any company directly or 
indirectly to own, control, vote, or hold, with power to vote 
the same, 15 percent or more of the voting stock of a bank 
holding company, except that it shall not be unlawful for a 
company to continue to own, control, vote, or hold, with 
power to vote, that stock of a bank holding company which 
it owns, controls, or holds on the effective date of this act. 

Sec. 5. It shall be unlawful for any company hereafter to 
acquire, with power to vote the same, 15 percent or more of 
the voting stock of each of '2 or more banks, except that it 
shall not be unlawful for any company to acquire, with 
power to vote the same, any stock in banks, a majority of 
whose voting stock such company owns, holds, or controls 
on the effective date of this act. 

Sec. 6. It shall be unlawful for any company to acquire, 
with power to vote the same, 15 percent or more of the voting 
stock of a bank holding company. ; 

See. 7. It shall be unlawful for any foreign company own- 
ing, controlling, or holding, with power to vote the same, 
15 percent or more of the voting stock of each of 2 or more 
banks, to vote more than 15 percent of the stock of more than 
1 such bank in any 1 year, except that it shall not be unlaw- 
ful for a company to vote that voting stock which it owns, 
controls, or holds on the effective date of this act. 

Sec. 8. This act shall not apply to the holding by a com- 
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pany in respect of its owning, controlling, or holding, with 
power to vote, stock in a bank or banks or bank holding 
company or companies in a fiduciary capacity, unless such 
stock is held for the benefit of another company or for the 
benefit of a majority of the stockholders of such bank. 

Sec. 9. Any company which violates any provision of this 
act shall, upon conviction, be fined not less than $500 nor 
more than $1,500. Each day on which such violation occurs 
will SO aoe separate offense. 

See. 10. If atty provision of this act or the application of 
any such provision to any person or circumstance shall be 
held invalid, the remainder of the act, and the application 
of such provision to persons or circumstances other than 
those to which it is held invalid, shall not be effected thereby. 

Sec. 11. All hws and parts of law in conflict with this act 
hereby are repe aled. 

(Ga. Laws 1956, Vol. 1, pp. 309-312. Repealed February 9, 
1960. See Code of Ga. ‘Anno. is Section 13-207.) 


Appenpix 1) 


Summary of Branch Banking eee of abe 50 States, Puerto Rico, and Virgin 
slands 


States Permitting Statewide Branch Banking 


State Citation 


Alaska hss. Laws of Alaska, Section 3.208 

Arizona Arizona Revised Stat. Anno., Sec. 6-223 
California Calif. Financial Code Anno., Sec. 500 
Connecticut Gen. Stat. of Conn., Revision of 1958, Sec. 36-59 
Delaware 2,Del. Code Anno, Title 5, Sec. 770 

Hawaii Revised Laws of Hawaii, Sec. 178-39 

Idaho Idaho Code, Sec. 26-1001 

Louisiana La. Revised Stat., Title 6, Sec. 54 

Maryland Anno. Code of Md. 1957, "Art. 11, Sec. 65 
Nevada Nevada Revised Stat. Title 55, Ch. 660, Sec. 660.010 
North Carolina Gen. Stat. of N.C., Sec. 53-62 

Oregon Oregon Rev. Stat., Sec. 714.020 

Rhode Island Gen. Laws of R. I., Sec. 19-1-13 

South Carolina Code of Laws of S.C., Sec. 8-57 

South Dakota $.D. Code of 1939, Sec. 6.0402 

Utah Utah Code Anno., Sec. 7-3-6 

Vermont Vermont Stat. Anno., Title 8 Sec. 501 
Washington Revised Code of Wash., Sec. 30.40.020 

Puerto Rico Laws of P.R. Anno., Title 7, Sec. 111 (i) 


States Permitting Branch Banking Within Limited Areas 


State Citation 


Alabama Acts of 1953, 1955, 1957; Code of Alabama, Scc. 125 (1) 

Georgia Code of Ga. Anno., Sec. 13-203.1 

Indiana 5 Burns Ind. Stat. Anno., Sec. 18-1707 

Kentucky Ky. Revised Stat., Sec. 287.180 

Maine Revised Stat. of Maine, Ch. 59, Sec. 19-C (1961 Supp.); 
Ch. 59, Sec. 124 (1961 Supp.) 

Massachusetts Mass. ee Laws Anno., Ch. 172, Sec. 11 (1961 Supp.) Ch. 
172 A, Sec. 12 

Michigan Mich. Stat. Anno., Secs. 23.762, 23.762 (1) 

Mississippi Miss. Code, Secs. 5228, 5229 

New Jersey N.J. Stat. Anno., Sec. 17:9A-19 

New Mexico N.M. Stat. Anno., Sec. 48-2-17 

New York Book 4, Banking Law, Sec. 105 

Ohio Page’s Ohio Revised Code Anno., Sec. 1103.09 

Pennsylvania Purdon’s Pa. Stat. Anno., Title 7, Sec. 819-204.1 

Tennessee Tenn. Code Anno., Sec. 45-211 

Virginia Code of Va., Art. 3, Sec. 6-26 


States Prohibiting Branch Banking 


Arkansas* Ark. Stat. 1947 Anno., Sec. 67:319 

Colorado Colo. Revised Stat., Sec. 14-13-1 

Florida Fla. Stat. Anno., Sec. 659.06 

Illinois Smith-Hurd Il. Anno. Stat., Ch. 16-1/2, Sec. 106 
Towa" Ia. Code Anno., Sec. 528.51 

Kansas* Gen. Stat. of Kansas Anno., Sec. 9-111 (1959 Supp.) 
Minnesota Minn. Stat. Anno., Sec. 48-34 

Missouri* Vernon’s Anno., Mo. Stat., Sec. 362.105 

Montana Revised Codes of Mont. Anno., Sec. 5-1028 
Nebraska* Revised Stat. of Neb., See. 8-1,105 

North Dakota* N. D. Revised Code, Sec. 6-03-14 

Oklahoma* Okla. Stat, Anno., Title 6, Ch. 19, Sec. 461 

Texas Vernon’s Civil Stat. of Texas Anno., Art 342-903 
West Virginia W. Va. Code Anno., Sec. 3131 

Wisconsin* West's Wisc. Stat. Anno., Sec. 221.04 


States with No Legislation Authorizing Branch Banking 
New Hampshire 
Wyoming 
Virgin Islands 


* These states permit certain offices with limited powers only. 


\ 


_ Filed September 26, 1962 
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Unirep States District Court For THE District oF 
CoLuMBIA 


Civil Action Nuinber 1857-62 
(Title omitted] 


OprosiTIon oF JQ W. JEANSONNE, STATE BANK COMMISSIONER 
or Lovisiana TO THE Motion ror SUMMARY JUDGMENT BY 
DEFENDANT, COMPTROLLER OF THE CURRENCY, AND WHITNEY 
Nationa, Bank In JEFFERSON Parisu, INTERVENING Dr- 
FENDANT, AND Cross-Morion ror SuMMaRy JUDGMENT. 


Now comes Intervening Plaintiff, J. W. JEaxsonxeE, State 
Bank Commissioner of Louisiana, who opposes the motions 
for summary judgment filed herein by the Defendant and 
Intervening Defendant, and cross-moves for summary judg- 
ment on the following grounds: 


1 


There is no genuine issue as to any material facts upon 
which plaintiffs and Intervening-Plaintiffs rely in support 
of cross-motions for summary judgment; and Plaintiffs are 
entitled to summary judgment as a matter of law. 


Bentey G. Byres, 
Special Assistant Attorney General and 
Attorney for, 
J. W. Jeansonne, State Bank Commissioner 
403 California Company Building, 
New Orleans 12, Louisiana. 
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List or Exuisits 1x Support oF Cross-Motion ror SUMMARY 
JUDGMENT BY INTERVENING PLarntTiFF, J. W. JEANSONNE, 
State Bank ComMIssIONER OF LOUISIANA. 


1. Intervening Plaintiff adopts in support of his Motion 
for Summary Judgment the list of exhibits filed on behalf 
of Plaintiffs. 

2. J. W. Jeansonne Affidavit, designated ‘‘ Jeansonne, Ex- 
hibit No. 1’”. 


Filed September 26, 1962 
Isterventne Puarntirr, J. W. JEANSONNE 


Exurir 1 
State oF Lovistana, 
Parish of Avoyelles: 
Before me, the undersigned authority, personally came 
and appeared: 


J. W. JEANSONNE, a person of the full age of majority and 
a resident of Marksville, Parish of Avoyelles, State of 
Louisiana, who after being by me, Notary, first duly sworn, 
did depose and say that: 
1 


I am the duly appointed and qualified State Bank Com- 
missioner of Louisiana, and as such, I am charged by law 
with the duty of administering and enforcing the banking 
laws of Louisiana. 


2 


It is and has been the policy of the State of Louisiana to 
protect and foster the welfare and growth of independent 
unit banks, institutions owned and having their origins in 
local communities and deriving their business chiefly from 
the industrial, commercial and farming activities located 
therein. It was in furtherance of this policy that the State 
of Louisiana by statute prevented the undesirable concen- 
tration of control of banks and bank credits in the hands of 
a few large banks by prohibiting banks from expanding their 
activities into Parishes (Counties) beyond the Parish in 
which said banks are chartered to do business. 


’ 

To the best of my knowledge, until the Whitney National 
Bank of New Orleans created the Whitney Holding Corpo- 
ration for the express and announced purpose of expanding 
its operations into Jefferson Parish, Louisiana had not been 
faced with an attempt by a bank to frustrate its established 
policy by circumvention of the prohibition against branch 
banking through the medium of a holding company. Faced 
for the first time with the attempt by the Whitney National 
Bank, which was limited by both Federal and State law to 
carry on its barking business only in the Parish of Orleans, 
to expand its activities into the adjoining Jefferson Parish 
by means of creating, from its own resources, a bank holding 
corporation designed to own all of the stock of the existing 
Whitney National Bank as well as all of the stock of a pro- 
posed Whitney operation in Jefferson Parish, I requested 
the Attorney General of the State of Louisiana to render 
an opinion to me on the legality of this. 

As a result of my request, the Attorney General rendered 
his written opinion to me as State Bank Commissioner. A 
copy of said opinion is attached to this affidavit as Exhibit 1. 


4 


Confronted with this effort by the Whitney National Bank 
to violate or circumvent the long existing Federal and Loui- 
siana bank bragching prohibitions merely by means of the 
creation of a holding company, the Louisiana Legislature 
enacted Act No. 275 of 1962, copy of which is also attached 
to this affidavit as Exhibit 2. Representatives of the Whit- 
ney organization desperately attempted to defeat this legis- 
lation during the legislative proceedings, but nevertheless 
the House of Representatives voted eighty to sixteen in 
favor of it, ang the Senate voted twenty-eight to seven in 
favor thereof. 

Because the 


hitney National Bank of New Orleans and 
the holding company created by it were racing the Legis- 
lature of Louisiana in an attempt to open banking facilities 
in Jefferson Parish, the Governor of the State of Louisiana, 
pursuant to Constitutional authority, declared Act No. 275 
of 1962 to be emergency legislation and it became law when 
signed by the Governor on July 10, 1962. 


As the State Bank Commissioner I am charged with the 
duty of enforcing the Louisiana Bank Holding Company Act 
and preventing evasions thereof. Pursuant to this statutory 
obligation, I have appeared in this suit for the purpose of 
applying to this Court for such orders as may be necessary 
to enjoin and prohibit the Comptroller of the Currency from 
issuing his certificate to authorize the opening of banking 
facilities by the Whitney organization in violation of Act 
275 of 1962 and the other applicable statutes, both Federal 
and State. 

J. W. JEANSONNE, 


Sworn to and subscribed before me this 21st day of Sep- 
tember, 1962. 


B. C. Bennett, 
Notary Public. 


Filed September 26, 1962 


Exursrr 3 


Sexate Brit No. 30, Lecisuature, Stave oF GeorGIA, by 
Senator Lambert 


A bill to be entitled ‘An act to provide for the prohi- 
bition of the owning, controlling or holding by certain 
companies of more than 15 percent of voting stock of 
banks as defined therein and of bank holding companies 
as defined therein ; to define company as included in said 
prohibition to include any bank, corporation, partner- 
ship, joint stock company, business trust, voting trust, 
association, or similarly organized group of persons 
and the shareholders and those persons wh» otherwise 
own the company or are officers thereof ; to provide that 
stock held by the immediate family of a shareholder, 
owner, or officer of a company as defined in the act shall 
be construed to be owned, controlled or held by the com- 
pany ; to provide for restriction of certain foreign com- 
panies in voting stock of said bank or holding company ; 
and to provide for certain exceptions to said prohibition 
and restriction and for other purposes. ”’ 
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Be Ir Enacvep By THE GENERAL ASSEMBLY OF GEORGIA 
as Foniows: 


Section 1. 'The maintenance of competitive services 
between banks has been found to be the best method 
of serving the public. There are dangers in the concen- 
tration of economie power through centralized control 
of banks. It is, therefore, held to be in the public interest 
to curtail such concentration of economic power by pre- 
venting the expansion of bank holding companies and 
similar r orgdnizations. 


See. 2. Unless the context requires otherwise: (a) 
“Bank’’ means any national bank or State bank, bank- 
ing association, savings bank or trust company, whether 
organized under the laws of Georgia, the laws of an- 
other State, or the laws of the United States, doing 
business in the State of Georgia. 


(b) ‘‘Company’’ means any bank, corporation, part- 
nership, joint stock company, business trust, voting 
trust, association, or similarly organized group of per- 
sons, whether incorporated or not, and ineludes the 
shareholders and those persons who otherwise own the 
company and ineluding any foreign corporation or other 
organization or association doing business in Georgia, 
but shall not include any corporation or community 
chest, fund, or foundation, organized and operated ex- 
elusively for religious, charitable, scientific, literary, or 
educational purposes, no part of the net earnings of 
which inures to the benefit of any private shareholder 
or individual, and no substantial part of the activities 
of which is carrying on propaganda, or otherwise at- 
tempting to influence legislation. 


(c) ‘*Bank holding company’’ means any company in- 
corporated or organized under the laws of the State of 
Georgia or doing business in Georgia, which directly or 
indirectly owns, controls, or holds, with power to vote, 
15 percent or more of the voting stock of each of 2 or 
more banks. 


(d) A company will be construed to own, control, or 
hold, with power to vote, stock indirectly whenever any 
officer or shareholder of such company or any natural 
person inclyded within the definition of ‘‘company’’ 
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in section (b) of this act or any member of the immedi- 
ate family of such officer or shareholder or of such 
natural personan, shall own, control or hold, with 
power to vote, such stock. Immediate family includes a 
spouse, children, mother, father, brother and sister. 


See. 3. It shall be unlawful for any company directly 
or indirectly to own, control, vote, or hold, with power to 
vote the same, 15 percent or more of the voting stock 
of each of 2 or more banks, except that it shall not be 
unlawful for a company to continue to own, control, 
vote, or hold, with power to vote, such voting stock as it 
owns, controls, or holds, on the effective date of this act. 
Also, in municipalities now having branches of a bank 
with a holding-company relation, such banks may make 
branches of existing holding-company banks; and in the 
future in cities of over 80,000 population, according to 
the 1950 or subsequent census, now having branches 
of a bank, present branches will have the same privilege 
of additional branches as permitted to other banks. 


See. 4. It shall be unlawful for any company directly 
or indirectly to own, control, vote, or hold, with power 
to vote the same, 15 percent or more of the voting stock 
of a bank holding company, except that it shall not be 
unlawful for a company to continue to own, control, 
vote, or hold, with power to vote, that stock of a bank 
holding company which it owns, controls, or holds on 
the effective date of this act. 


Sec. 5. It shall be unlawful for any company hereafter 
to acquire, with power to vote the same, 15 percent or 
more of the voting stock of each of 2 or more banks, 
except that it shall not be unlawful for any company to 
acquire, with power to vote the same, any stock in banks, 
a majority of whose voting stock such company owns, 
holds, or controls, on the effective date of this act. 

See. 6. It shall be unlawful for any company to ac- 


quire, with power to vote the same, 15 percent or more 
of the voting stock of a bank holding company. 


Sec. 7. It shall be unlawful for any foreign company 
owning, controlling, or holding, with power to vote the 
same, 15 percent or more of the voting stock of each of 
2 or more banks, to vote more than 15 percent of the 
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stock of more than 1 such bank in any 1 year, except 
that it shall not be unlawful for a company to vote that 
voting stock which it owns, controls, or holds on the 
effective date of this act. 


See. 8. This act shall not apply to the holding by a com- 
pany in respect of its owning, controlling, or holding, 
with power to vote, stock in a bank or banks or bank 
holding congpany or companies in a fiduciary capacity, 
unless such stock is held for the benefit of another com- 
pany or forgthe benefit of a majority of the stockholders 
of such bark. 


Sec. 9. Any company which violates any provision of 
this act shq'l, upon conviction, be fined not less than 
$500 nor m sre than $1,500. ach day on which such vio- 
lation occurs will constitute a separate offense. 


See. 10. If any provision of this act or the application 
of any such provision to any person or circumstance 
shall be held invalid, the remainder of the act, and the 
application of such provision to persons or circum- 
stances other than those to which it is held invalid, shall 
not be affected thereby. 


See. 11. All laws and parts of law in conflict with this 
act hereby are repealed. 


Filed September 26, 1962 


Unirtep States District Court ror tHE District oF 
CoLuMBIA 


_ Civil Action No. 1857-62 
(Title omitted] 


Orver GrantinG Morion oF THE NATIONAL ASSOCIATION OF 
Supervisors GF StaTe Banks ror Leave to APPEAR AS 
Amiscus CuRIAE 


The National Association of Supervisors of State Banks, 
having requested by Motion that it be permitted to appear as 
Amicus Curiae in the above-entitled proceeding; and the 
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Court having fully considered the Motion; and it appearing 
that all of the above-named parties have consented: 

It is ordered that the Motion of the National Association 
of Supervisors of State Banks for leave to appear as Amicus 
Curiae in this proceeding be and the same is hereby granted. 
Dated: September 26, 1962. 

/s/ Joun J. Strtca, 
District Judge. 


Filed September 27, 1962 


Unitep States District Court For THE District oF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


Puarstirrs’ SUPPLEMENTAL STATEMENT OF GENUINE IssuES 
Unxpver Locan Rute 9H In Opposition to INTERVENING 
DEFENDANT’s MoTIoN FoR SuMMarRY JUDGMENT. 


Come now the plaintiffs, and with respect to the affidavit 
of James Gilly, Jr., President of Intervening Defendant, 
dated September 8, 1962, file the following Supplemental 
Statement of Genuine Issues Under Local Rule 9(h) in 
opposition to Intervening Defendant’s Motion for Sum- 
mary Judgment: 

1. In paragraph ‘‘2”’ of said affidavit, Mr. Gilly states 
that Whitney National Bank in Jefferson Parish ‘will have 
no officer or employee common with Whitney National Bank 
in New Orleans’’ other than four directors and Mr. Gilly 
himself, who will serve as President of Whitney-Jefferson 
and in a top officer capacity at Whitney-New Orleans. While 
this statement may be true in some respects, it conveys a 
false impression. The truth is that all officers and directors 
of both Whitney-Jefferson and Whitney-New Orleans, will, 
at all times, be subject to the common control, direction and 
supervision of the officers and directors of Whitney Hold- 
ing Corporation, all of whom are subject to the absolute 
control of Whitney National Bank of New Orleans. Thus, 
Mr. Gilly’s statement may be true as to ‘‘form’’, but it is 
patently false in reality. 
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2. Whitney-Jefferson has not yet been recognized as a 
‘“‘newly organized bank’’, as stated by Mr. Gilly at para- 
graph ‘‘2”’ of his affidavit (See Whitney Exhibit 6, attached 
to the affidavit). It has not yet received a charter from the 
Comptroller, and cannot engage in any banking business 
until the Comptroller issues a certificate, which he is pres- 
ently enjoined from doing. Whitney-Jefferson is currently 
no more than an association created under the National 
Banking Act. 

3. Plaintiffs do not agree with and oppose as untrue the 
statement that ‘‘Whitney-Jefferson will operate a banking 
house entirely separate from that of the Whitney-New 
Orleans’’ (Gilly Affidavit, P. 2). Whitney-New Orleans has 
several branches in the City of New Orleans itself which 
“operate in banking houses separate from the main Whit- 
ney-New Orleans’’. But, they are still mere branches 
Plaintiffs state the same will be true of Whitney-Jefferson. 

4. Plaintiffs wi ge the Court to recognize that, contrary to 
the impression svught to be conveyed in Mr. Gilly’s affidavit 
(Para. 4), Whitney-Jefferson did not allegedly subseribe or 
pay for any sto¢k in the Federal Reserve Bank of Atlanta 
until June 15, 1962, 6 full days after this action had begun 
and the Comptroller was withholding, subject to this suit, 
the issuance of any certificate to Whitney-Jefferson (See 
Gilly Affidavit, P. 14). Thus, this stock was subscribed and 
paid for by Whitney with full knowledge of the injunction 
voluntarily in effect herein. 

5. Plaintiffs deny that, in effect or practice, the capital and 
surplus of Whitney-Jefferson and Whitney-New Orleans, 
totaling $30,600,000. will be used separately to require de- 
creased ‘‘loan limits’’ for the two banks, as asserted at 
paragraph ‘‘5’’ of Mr. Gilly’s affidavit. On the contrary, in 
the same paragraph of the affidavit, Mr. Gilly admits that 
the two banks, subject to the common control of the Holding 
Corporation created by Whitney-New Orleans, will partici- 
pate in loans with each other. Please see also Plaintiffs’ Ex- 
hibit ‘‘B’’, the letter of October 28, 1961 of President Berry 
of Whitney-New Orleans to his shareholders, where he 
states, at page 2: 


“‘From the depositors’ point of view, those in the 
smaller bank will be assured of the same management 
which directs the larger one. ... They will be assured of 
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access to the large loan limits of the combined banks’’ 
(Emphasis supplied.) 


6. The Court is urged to note, contrary to the overall im- 
pression sought to be conveyed by paragraph ‘‘6’’ of Mr. 
Gilly’s affidavit, it is boldly admitted finally that 


“the Whitney-Jefferson proposes to clear through 
the Whitney-New Orleans.’’ 


7. Contrary to the impression sought to be conveyed in 
paragraph ‘*7”’ of Mr. Gilly’s affidavit, Mr. Gilly fails to 
show that it is common for ‘‘branches’’ of national banks 
to have their own vaults. This condition is not limited to 
independent banks. 

8. Mr. Gilly’s statement in paragraph ‘‘8”’’ of his affidavit 
is basically untrue. Each check, each piece of stationery and 
each form used by Whitney-New Orleans and Whitney-Jef- 
ferson will carry in bold, large letters the words: 


‘Wuuirney Nationat Bank’? 


Moreover, Whitney’s evidence of record in this case 
contains proof of checks carrying both Whitney-New Or- 
leans and Whitney-Jefferson on their face. 

9. Plaintiffs deny the impr ession sought to be conveyed 
by paragraphs ‘*9"’ and **10’’ of Mr. Gilly’s affidavit. Plain- 
tiffs’ exhibits in support of their last brief before this Court 
consisted of letters from Whitney’s own customers, all 
written on about the same date, stating that they, Whitney- 
New Orleans customers, looked forward to carrying their 
accounts at Whitney-New Orleans’ ‘‘branch’’ to be estab- 
lished in Jefferson Parish. In truth and in fact, Mr. Gilly’s 
affidavit now admits that this ‘‘normal banking practice’’ 
will be followed. 


10. Plaintiffs deny, for lack of any evidence of record, 
that ‘‘no shareholder requested receipt of the value of his 
shares’’ as alleged in Mr. Gilly’s affidavit, paragraph 15. 
What happened to the dissenting shar eholders? Who bought 
them out? Or, did they continue to hold their shares through- 
out effectuation of the Whitney ‘‘plan’’?? These are ‘all 
matters still genuinely in issue. 


11. Plaintiffs urge the Court to recognize, under para- 
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graphs 16 and 17 of Mr. Gilly’s affidavit of September 8, 
1962, that 


(a) Whitney-Jefferson did not even instruct or authorize 
its real estate agent to enter into a lease ‘‘for a temporary 
site’? until June 13, 1962, 4 days after this action was filed 
and the Comptroller was withholding his certificate pending 
the outcome of this suit; 

(b) Said lease was not executed until June 15, 1962, 6 
days after this suit was filed; 

(ce) Whitney-Jefferson did not acquire ‘‘its proposed 
permanent site’’ until June 29, 1962, 20 days after this suit 
was filed and 2 days after Judge Hart signed the temporary 
restraining order herein. 


The remaining allegations of paragraph 16 are self serv- 
ing and argumentative. 
Epwarp L. Merricay, 
Attorney for Plaintiffs. 


Filed September 27, 1962 
Puarntirrs’ Exursit ‘*Z-1”’ 


January 31, 1962. 
The Honorable James J. Saxon, 
The Comptroller of the Currency, 
Washington 25, D. C. 


Dear Mr. Saxon: 


Reference isgnade to the application by Whitney Holding 
Corporation, Ncw Orleans, Louisiana, for the Board’s ap- 
proval of the formation of a bank holding company pursuant 
to section 3(a)(1) of the Bank Holding Company Act. The’ 
Corporation secks approval of its acquisition of the stock 
of (1) Crescent City National Bank, New Orleans, Loui- 
siana (a proposed new bank), into which would be consolli- 
dated the existing Whitney National Bank of New Orleans, 
under the latter title, and (2) the Whitney National Bank 
in Jefferson Parish, Louisiana (a proposed new bank), Pur- 
suant to section 3(b) of the Act, a copy of the application 
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was transmitted to your predecessor, Mr. Gidney, with a 
request for his views and recommendations. In a letter 
dated October 11, 1961, Mr. Gidney advised the Board, in 
part that ‘‘In view of the favorable conditions disclosed by 
this study [of the application] it is recommended that you 
give your approval to this application.”’ 

On January 17, 1962, there was conducted before the 
Board a public oral presentation of views on Whitney Hold- 
ing Corporation’s proposal. A copy of the stenographic 
transcript of this proceeding was given to Mr. Mortimer of 
your staff on January 22. As reflected in this transcript, 
statements in opposition to the application were presented 
by Mr. Louis J. Roussel, a stockholder in the Whitney 
National Bank, by Mr. Clem IL. Sehrt, an attorney who rep- 
resented minority shareholders of the Whitney National 
Bank, and by Mr. Victor J. Passera, President, The National 
Bank of Commerce in Jefferson Parish. Mr. Roussel and 
Mr. Sehrt described certain actions allegedly taken by 
Whitney National Bank’s management, which they charged 
were in Violation or circumvention of existing law and con- 
trary to the rights of the Bank’s shareholders (Tr. 25-50). 
In reply, Mr. Malcolm L. Monroe, counsel for Applicart, 
stated that, with the exception of 


Filed September 27, 1962 


Exutsir ‘‘Z-2”’ 


matters relating to the charter of the proposed bank holding 
company, all the matters raised by Mr. Roussel ‘‘. . . have 
been fully taken up or disclosed or subject to examination 
by the Comptroller. The Comptroller’s files have full re- 
ports. * * * And the Comptroller’s examiners have been 
into every matter that has been discussed by him [Mr. 
Roussel] ’’ (Tr. 54). Similar replies by Mr. Monroe relative 
to Mr. Sehrt’s statements are found at pages 55-56 of the 
transcript. 

In view of the bearing that these matters might have on 
the Board’s decision on Whitney Holding Corporation’s ap- 
plication, the Board would appreciate any comments that 
you may have relative to these statements and responses, 
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which appear in their entirety at pages 25 through 56 of the 
transcript of the oral presentation. 


Very truly yours, 
(Signed) Merrirr SHERMAN, 
Secretary. 
Approved, minutes, Jan. 31, 1962. 


TJO’C:vr ’ 
1/31/62 


Filed September 27, 1962 
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TreasurY DEPARTMENT 
Comptroller of the Currency 
Washington 25 
February 27, 1962. 
Board of Governors 
of the Federal Reserve System, 
Washington 25, D. C. 


Gentlemen: 


In accordance with the request contained in your letter of 
January 31, 1992, I have reviewed the transcript of pro- 
ceedings of the oral hearing on the application for approval 
of the Whitney Holding Corporation which was held Janu- 
ary 17, 1962. 

For your convenience of reference, my observations will 
deal with the items listed at 1 to 10 in the transcript where 
comment appears pertinent and such further comments as 
deemed proper. 


(1) The Whiyney Holding Corporation is being organized 
é 


for the purposd of establishing an affiliated bank in Jeffer- 
son Parish, Louisiana; and for the purpose of acquiring all 
the stock of Whitney National Bank as well as the affiliated 
bank. Since all of the stock of Whitney National Bank (with 
the exception of qualifying shares) would be owned by the 
holding company, the effect would be to prevent minority 
representation through cumulative voting. 

(3) The purchase of the real estate referred to did repre- 
sent a violation of law. The bank purchased a 1/24 interest 

& 
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in ‘‘J. W. Pharr”’ property in June 1957 for $4,500.00. 18/24 
of the property was previously owned, having been acquired 
d. p. ¢. in 1933. The 1/24 interest is currently carried on 
the bank’s books at $1.00 and is listed in the current report 
of examination as a violation of Section 5137, U. S. RB. 8. 

(4) The listing of advisory board members and directors 
as a group is improper and the bank has been advised to 
discontinue the practice. 

(5) Our examiner reports that the details of the sale of 
the property on Veterans Highway and Jefferson Parish 
were spread on the minutes of the board of directors and 
approved by them. We have no reason to suspect improper 
procedure ; however, the matter will be further investigated. 


Filed September 27, 1962 
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(8) At the 1962 annual mecting, the shareholders of the 
Whitney National Bank reduced the number of directors to 
be elected from 20 to 7. Determination of the number of 
directors to be elected is a prerogative of the shareholders. 
The effect of the reduction was to require a larger number 
of shares to clect a minority director through cumulative 
voting. 

Mr. Roussel’s comments on dividends and Mr. Berry’s 
salary reflect his desires for high dividends as opposed to 
the director’s conservative policies. Neither Mr. Berry’s 
salary nor the conservative dividends have been criticized 
by this office. 

With respect to the comments on the growth of the bank 
and comparative figures, the Whitney National Bank is the 
largest bank in Louisiana and it is conservatively operated 
and in good condition. 

Other comments with respect to the legality and merits of 
the holding company are matters on which a previous Comp- 
troller of the Currency has expressed himself; therefore, 
further enlargement on the subject is deemed undesirable. 

Should you wish further information on the matter, please 
advise me. 


Very truly yours, 


JaMEs J. Saxon, 
Comptroller of the Currency. 
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The New Frontiersman of banking 


James J. Saxon takes a much broader view of the job of 
Comptroller of the Currency than his 
predecessors. He feels his office should lead banking industry 


Compt. James J. Saxon, who took office 
in November, advocates sweeping 
changes in the banking industry. 


96 FINANCE 


For years, the Comptroller of the 
Currency was a little-known Treas- 
ury Dept. official whose job, in the 

ublic’s mind at least, seemed to 
have changed little since Civil War 
days—that of regulating currency 
issued by national banks. But 
Compt. James J. Saxon, a dapper 
48-year-old attorney and former Chi- 
cago banker, is rapidly making this 
image obsolete. 

hl changes. Saxon is jolting 

the banking industry with proposals 
and actions that amount to an over- 
haul of its entire structure. He is 
studying 43 specific changes in bank 
an fetedies ranging from the tech- 
nical task of electing bank directors 
to the highly controversial subject of 
whether federal law should take 
precedence over state law. The lat- 
ter proposal, if accepted, could open 
such states as Illinois and New York 
to statewide branch banking. 
Though favoring bank expansion, 
Saxon as taken a strong public 
stand against undue concentration 
of banking assets. He played a key 
role, for example, in the defeat of 
such undertakings as Morgan Guar- 
anty Trust Co.’s attempt to set up 
a giant $6-billion bank holding com- 
pany in New York State. Saxon also 
as streamlined the Comptroller’s 
own operations by speeding the 
processing of mergers and the char- 
tering of new banks. 

Skirmishes. In an industry where 
even minor alterations win accept- 
ance at glacial speed, Saxon’s moves 
are sure to rouse opposition. State 
banking officials his actions as a 
resumption of an old federal drive 
to break down the dual banking sys- 
tem that has been traditional in the 
U.S. They accuse him of usurpin 
their powers by trying to shift a 
regulatory authority to Washington. 
Saxon denies this. But he’s also been 
having trouble with federal banking 
men, who think he is trying to dom- 
inate the scene. 

Saxon, in fact, is one of the few 
Administration officials bold enough 
to have challenged the President’s 
younger brother, Atty. Gen. Robert 

. Kennedy. Before accepting the 


job, Saxon reached an understanding 
that the Justice Dept. would keep 
him informed on ail actions in the 
banking field. But early this year, 
Kennedy brought antitrust _ suits 
against three New Jersey banks 
without forewarning Saxon. Saxon 
says he tried to reach Kennedy twice 
by phone, but then “I saw red.” He 
promptly denounced the “zealots” in 
Justice. Relations between the two 
agencies have since improved, but 
they are still strained. 

Disputed issues. If Saxon has his 
way, there will be a lot more banks 
with a lot more branches, more lib- 
eral lending limits, less concentra- 
tion in banking, and the gradual 
centralization of power within the 
hands of the Comptroller. 

In his traditional role, the Comp- 
troller has done little more than con- 
duct bank examinations and rule on 
mergers and branch ‘applications. 

Saxon, though, takes a broader 
view of the position. “Congress 
didn’t create the Comptroller’s job 
just for housekeeping,” he explains. 
“Someone has to be the leader of 
the banking industry.” 

With this concept in mind, Saxon 
has projected himself into the mid- 
dle of a hot dispute: how banks are 
to expand and who is to regulate 
them. 

Dual contro!. Under present law, 
each state has the power to permit 
or restrict expansion moves by na- 
tionally or state-chartered banks— 
whether by branching, merger, or 
holding company. Thus, California 
allows statewide branch banking, 
Illinois bans it, and New York carves 
itself into nine districts and allows 
branching only within districts, ex- 
cept in the case of New York City 
and neighboring suburbs. Some 
states prohibit bank holding com- 
panies, while others allow them. 

But state decisions can be vetoed 
by federal agencies. The Federal 
Reserve Board of Governors has the? 
final word on state-chartered mem 
ber banks and holding companies®d 
the Federal Deposit Insurance 
Corp., on nonmember insured state 
banks The Comptroller is given 
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jurisdiction over national banks. In 
all cases, though, the federal agen- 
cies are obligated to stay within lim- 
its laid down by state law. Each of 
these agencies must check with 
the other before making a ruling, 
and opinions must also be obtained 
from Justice. 

Obviously, there is lots of room 
for conflict. This week, for example, 
the Fed voted against a new Florida 
bank holding company, though Jus- 
tice and Saxon had seen no objec- 
tions. As Saxon sees it, the present 
system is a hodge-podge of anti- 
quated, conflicting federal and state 
law. He argues the system inhibits, 
rather than encourages, economic 
growth by unnaturally preventing 
adequate bank expansion. 

“We must have a maximum of 
flexibility within the banking indus- 
try,” Saxon says. He wants banks 
free to choose their expansion route 
between mergers, direct branches, 
or holding companies. 

Saxon’s solution. The way out, in 
Saxon’s view, is to get Congress to 
give the Comptroller the authority 
to approve mergers and branching 
plans of national banks without re- 
gard to state law. In effect, this 
would force states to liberalize their 
laws, or else find all their state banks 
converting to national charters (state 
banks generally have more liberal 
lending limits than national banks). 

But Saxon does not go along with 
putting regulatory control into the 

ands of a single agency. Such an 
approach was advocated recently by 
J.L. Robertson, one of the Fed's 
Board of Governors, who suggested 
a new Federal Banking Commission. 

Long list of problems. Saxon has 
no illusions that his plans will be 
accepted gracefully anytime soon— 
if indeed they are ever accepted. 
But he is approaching the task with 
single-minded determination. 

When he arrived in Washington 
last November, Saxon carried his 
ounebattl-plan: 24-<single-spaced 
typewritten pages outlining what he 
thought was wrong with the bank- 
ing system and what he intended to 
do about it. 

Saxon’s first step was to make an 
industrywide survey of banking 
problems. He then boiled these down 
to 43 separate issues, and appointed 
a group of committees to make rec- 
ommendations on them. 

Saxon’s “43” fall into two general 
categories: the first he calls “cor- 
porate mechanics,” which includes 
such topics as bank examinations, 
election of bank directors, bank 
stock dividends; the second, he re- 
fers to as “substantive issues”— 
these are broader concepts. 

Saxon expects little trauble push- 
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ing through changes in mechanics, 
for he has the authority to make 
many of these changes himself. The 
first group will be out next month, 

The “substantive issues” will take 
more doing. Many would require 
Congressional action, and _ state 
banking authorities are against a 
number of them. The most contro- 
versial proposal would center on 
making federal law take precedence 
over state law. 

Pressures. By his own actions, 
Saxon already is trying to exert pres- 
sure along these lines. He opposed 
formation of a new bank holding 
company in New York State, al- 
though approved by _ authorities 
there, because he felt there would 
be too much banking concentration. 
Saxon is not against expansion in 
New York, but he prefers branch- 
ing to the merger or bank holding 
company route. His argument is that 
adding branches one at a time is less 
disruptive in New York's case. B 
opposing Morgan Guaranty’s hold. 
ing company, Saxon in effect is pres- 
suring the state into liberalizing its 
branching laws. 

In the case of Louisiana’s Whitney 
National Bank, Saxon is also trying 
to get more liberal state law. In this 
instance, he favors formation of a 
holding company that was set up 
specifically to skirt state rules that 
limit branching into parishes where 
a bank already exists. And he has 

‘one to court to challenge a state 
aw hurriedly passed to prohibit the 
new holding company. 

Qualifications. In these and other 
matters, Saxon is stirring more of a 
fuss than any Comptroller in recent 
history. Some bankers regard him as 
an ambitious man, using his present 
post as a springboard for more lofty 
ventures, Even so, they say he is 
eminently qualified for his job. 

Saxon’s first job out of college was 
as an attorney in the Comptroller’s 
office. Later he held various Treas- 
urys Dept. posts, including that of 
attache to Gen. Douglas MacArthur. 
One of his jobs was to remove sev- 
eral billion dollars worth of gold 
bullfon from Corregidor before the 
fortress fell to the Japanese. Saxon 
carried it out by submarine. His last 
job before becoming Comptroller 
was as counselor for the First Na- 
tional Bank of Chicago. 

Saxon himself admits he has made 
some mistakes. He regrets some in- 
cidents where he has “popped off in 
public.” But he feels the controver- 
sies have gained his office new 
standing and have stimulated. seri- 
ous discussion of banking problems. 
In the long run, he says, this will 
make the task of “modernizing” the 
banking system easier. End 
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facets of BLISS 


E. W. BLISS COMPANY 
Corporate Offices: Canton, Ohio 


Heavy Equipment Divisions: 
Salem and Canton, Ohio; Hastings, Michigan; 
Brooklyn, New York 


Rolling Mills * Melalworking Presses 
Can Making Machinery 
Contract Manufacturing 


Mackintosh-Hemphilt Division: 

Pittsburgh and Midland, Pennsylvania 

Cast Iron and Steel Mill Rolls * Steel Castings 
Tube Straighteners * Cinder Pots 


Aircrait Launching & Recovery 
Equipment Divisien: 
Philadelphia, Pennsylvania 
Aircraft Arresting Equipment 
Land-based Aircraft Launching Systems 


SUBSIDIARY COMPANIES 


THE GAMEWELL COMPANY 
Newton Upper Falls, Massachusetts 


The Gamewell Division: 
Newlon Upper Falls, Massachusells 
Alarm Systems * Polentiometers 
The Rockwood Sprinkler Division: 
Worcester, Massachuselts 
Fire Fighting Systems + Ball Valves 
Safely Equipment 


The Eagle Signal Division: 

Moline, Illinois; Davenport, fowa; 
Baraban,gWisgpnsin s 
Tralfic Signal Systems * Industrial Timers 


THE PORTLAND COPPER & TANK WORKS, INC.: 
South Portland, Maine 


Aerospace Products 
Jet Engine Parls * Radar Components 


TEXTILE MACHINERY, INC. 

ARDE-PORTLAND, INC. 

E. W. BLISS COMPANY (PARIS) 

E. W. BLISS COMPANY (ENGLAND) LTD. 

E. W. BLISS COMPANY OF CANADA, LTD. 

E. W. BLISS-HENSCHEL 6.m.b.H. (WEST GERMANY) 
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Filed October 5, 1962 


Usirep States District Court ror THE DistRIcT oF 
CoLUMBIA 


nN Action No, 1857-62 


[Title omitted] 


Opposition oF DEFENDANT COMPTROLLER OF THE CURRENCY TO 
Cross-Motion $F INTERVENING PLarntiFF J. W. JEANSONNE 
FoR SuUMManry JUDGMENT. 


Comes now the defendant Comptroller of the Currency, 
by his undersigned counsel, and opposes the cross-motion 
of intervening plaintiff J. W. Jeansonne for summary judg- 
ment herein on the ground that said intervening plaintiff 
is not entitled to judgment as a matter of law. The pending 
motions of the defendant and the intervening defendant 
should be grantdd and all pending motions of the plaintiffs 
and the interverting plaintiffs should he denied. 


i JosepuH D. GuiLFoxLe, 
: Acting Assistant Attorney General. 


; Donatp B. MacGuryzas, 
Davin V. SEAMAN, 
Attorneys, Department of Justice 
Attorneys for Defendant, 
Comptroller of the Currency. 


Of Counsel: 


Davip C. ACHESON, 
United States Attorney. 
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Filed October 5, 1962 


Unitep States Districr Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 
StaTEMENT oF DEFENDANT COMPTROLLER OF THE CURRENCY 
tn RESPONSE TO THE STATEMENT OF Facts SUPPORTING THE 


Cross-Morion oF INTERVENING PuarntirF J. W. JEANSONNE 
FOR SUMMARY JUDGMENT. 


The cross-motion of intervening plaintiff J. W. Jeansonne 
for summary judgment, filed herein on September 26, 1962, 
does not include the statement required by Local Civil Rule 
9(h). However, the following is stated in an untitled paper 
attached to the motion: ‘‘Intervening Plaintiff adopts in 
support of his Motion for Summary Judgment the list of 
exhibits filed on behalf of Plaintiffs.’’ For present purposes, 


therefore, we assume that intervening plaintiff intends to 
adopt as his own the statement of material facts accompany- 
ing plaintiffs’ cross-motion for summary judgment, filed on 
July 24, 1962. 

Accordingly, we adopt by reference our response thereto, 
filed on August 10, 1962. 


JosePH 1). GuILFoyte, 
Acting Assistant Attorney General. 


Doxatp B. MacGurneas, 
Davin V. Seaman, 
Attorneys, Department of Justice 
Attorneys for Defendant, 
Comptroller of the Currency. 
Of Counsel: 


Davip C. ACHESON, 
United States Attorney. 
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Filed November 16, 1962 


Unitep States Court oF APPEALS FoR THE DistRIcT oF 
CoLuMBIA CrRcUIT 


Civil Action No. 1857-62 
OFFICIAL TRANSCRIPT OF PROCEEDINGS 
October 11, 1962. 


Motions & Cross-Motions FOR SUMMARY JUDGMENT AND 
Morrow to Dismiss 


[9] The Court will ask counsel on both sides to respond to 
the question of the Court as to whether there is any sub- 
stantial question of fact involved in this case, or whether it 
is fully agreed by all that the question to be presented to the 
Court is strictly a question of law. 

We all know if there is any substantial question of fact 
that is a bar to the Court proceeding in a motion for sum- 


mary judgment. 

Mr. Merrigan: We have filed in the case, as you probably 
know, Your Honor, statements under Rule 9(h) regarding 
certain differences we have with the facts relied upon by the 
intervening defendant for summary judgment. 

The Court: Do you mean your construction of the legal 
effect of those facts? 

Mr. Merrigan: Well, the legal effect and the facts as they 
are presented by the intervening defendant. I don’t think 
there is any difference of fact at all between the plaintiffs 
and the defendant Comptroller, but I would be less than 
candid with the Court if I told you we didn’t disagree most 
heartily with some of the material facts the intervening 
defendant has presented to the Court. In other words, they 
have made certain statements in their Rule 9(h), statement 
of material issues, material facts which are supposed to be 
without issue, which we do disagree with, and we have set 
them [10] out very specifically in our statement of dis- 
agreement. 

Mr. Acheson: Your Honor, I would say as to that, there 
is no disagreement as to the facts between the intervening 
defendant and the plaintiffs, if by fact we mean an event, 
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something which occurred and can be reported; if we meana 
conclusion which is drawn from that, there are different 
conclusions. These I submit and we have submitted in 
papers filed with Your Honor are mere conclusions of law, or 
conclusions to be drawn from undisputed facts. There are 
no facts as such which are in dispute. This is my assertion to 
Your Honor. 

If Your Honor will glance through our reply to the paper 
filed by my learned opponent you will see in all respects I 
think except one these are really conclusions of law. 

The one is a typographical error in which he states quite 
correctly that one of our papers cites a certain date and 
this is incorrect. That is quite true. We have made a cor- 
rection of the error and aside from that I know of no event, 
no specific occasion, nothing which was done upon which 
there is any difference between us. 

The Court: Can the Court properly construe the expla- 
nation of counsel for plaintiff as coinciding with the state- 
ment of counsel for defendant? 

Mr. Merrigan: I would have to say again, and I have in 
mind most particularly the intervening defendant’s conten- 
tion [11] that the $650,000 payment which was drawn out of 
the funds of the Whitney National Bank of New Orleans 
transferred to the Holding Corporation and then put in the 
Whitney National Bank in Jefferson Parish was a dividend. 

We say that this was a withdrawal of capital funds. It 
goes right to the heart of the case. We say we cannot agree 
it was a dividend. I think that is the major issue which I 
take issue with. 

Talso take issue with the fact that the two banks, the Bank 
in New Orleans and the bank in Jefferson Parish, are not 
going to be run by the same management because the Hold- 
ing Corporation consists of the same officers and directors 
as those who manage the New Orleans bank, and they man- 
age the Jefferson Bank. 

These are issues which go right to the heart of this case. 

Mr. Acheson: Your Honor, this is exactly what I was 
undertaking to state to Your Honora moment ago. Whether 
a sum of money paid by one institution to its parent com- 
pany is a dividend or not is a matter of law. There is no 
doubt about the fact and my learned opponent will not dis- 
agree with me that the money was paid as stated, that it pur- 
ported to be a dividend, and that it went through all the 
motions of a dividend. 
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[12] Now, whether Your Honor will conclude, if it is rele- 
vant, which I think it is not, whether it was a dividend or not 
or some other kind of a payment, this is a conclusion to be 
drawn from the facts. There is no fact which a trial could 
change here as to whether it was or was not a dividend. 

We all know what happened. We do not disagree about 
what happened. We disagree only about the name which is 
given to it and the significance of what was done. 

The Court: The passage of this sum of money counsel for 
the plaintiff stated is an agreed fact. You are not disputing 
that this money passed. The question is as to the legal effect. 

Mr. Merrigan: It goes a little deeper than that, Your 
Honor, because we submit, and our Rule 9(h), disagreement 
statement, that on the basis of the testimony of Mr. Keehn 
Berry himself, who is the president of the Whitney National 
Bank of New Orleans, sworn testimony, he said it was to be 
a withdrawal of capital funds and in this case we are going 
to contend that it was a withdrawal of capital funds and it is 
not in the manner of calling it a dividend or anything else. 

The admitted facts, the statement of the defendant, the 
intervening defendant, are to the effect that it was a capital 
withdrawal. It enme out of their undivided surplus account. 

[13] Mr. Acheson: Your Honor, I think my distinguished 
friend here has settled the matter by what he just said. He 
said in fact it came out of the undivided profits account. It 
did. This is not a withdrawal of capital. This is a dividend. 
There is no dispute. 

Mr. Merrigan: Of course, my very distinguished op- 
ponent will agree that undivided surplus of a bank is its 
capital account. 

Mr. Acheson: Capital account is its capital account. Its 
undivided profit is its account out of which dividends are 
paid. 

This is a matter which Your Honor can decide. You need 
no further testimony. 

Mr. Merrigan: Indeed, that is so, but we say it is an issue. 

Mr. Acheson: Surely it is an issue, but it is a conclusion 
and not a fact. 

The Court: The Court is not quite persuaded it is an issue 
of fact. It seems to be an issue which is founded upon 
agreed statement of fact, and that would cause it, in the 
Court’s humble judgment, to be an issue of law, if it is 
material. 
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Mr. Merrigan: I would agree with Your Honor if we can 
simply take the facts as Mr. Acheson has agreed they are: 
that it did come out of the surplus account and was trans- 
ferred [14] from the Whitney National of New Orleans to 
the Holding Company and then directly to the bank in 
Jefferson. 

Mr. Acheson: It came out of the undivided profits of the 
bank, surely. 

The Court: Are there any other matters that might raise 
questions at this time? 

The Court hears no affirmative response. The Court as- 
sumes it can proceed on the basis that there is no question of 
fact that would prevent motions for summary judgment 
from being heard. 

Consequently, we will proceed and the Court understands 
it is agreed between counsel on both sides that counsel for 
the plaintiff, who is also one of the movants for a motion for 
summary judgment, is to make the opening argument. Is 
that correct? 

Mr. Merrigan: Yes, Your Honor. 

The Court: You may proceed, Mr. Merrigan. 
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Filed November 5, 1962 


Unrrep States District Court ror THE DisTRIcT OF 
t CoLuMBIA 


, Civil Action No. 1857-62 
[Title omitted] 


MeEmoranpDUM 


On October 31961, the Comptroller of the Currency gave 
preliminary approval to the formation of two new national 
banks, the Crescent City National Bank and the Whitney 
National Bank in Jefferson Parish, Louisiana, subject to 
approval by the Federal Reserve Board of the formation of 
a holding company for the purpose of acquiring the stock of 
such banks, pursuant to the Bank Holding Company Act of 
1956. On May 3, 1962, the Federal Reserve Board approved 
the application of Whitney Holding Corporation to become 
a bank holding company by acquiring the stock of the above 
two mentioned banks. Subsequently, the Comptroller ap- 
proved the consolidation of the existing Whitney National 
Bank in New Orleans into the Crescent City National Bank 
under the name of the Whitney National Bank in New Or- 
leans and this was accomplished. The Holding Corporation, 
previously orgenized under Louisiana law, then completed 
the organization of the Whitney National Bank in Jefferson 
Parish by purcnasing all of its stock for $650,000.00. At that 
time the Articles of Association and the Certificate of Or- 
ganization of the Whitney National Bank in Jefferson 
Parish had adready been executed and filed with the Comp- 
troller. On June 9, 1962, just as the Comptroller was about 
to issue a Certificate of Authority to permit that Bank to 
commence business this suit was instituted praying for a 
declaratory judgment and an injunction prohibiting him 
from issuing said certificate. 

A temporary restraining order was issued by this Court 
on June 27, 1962, followed by a temporary injunction which 
took effect on the same day on which the Louisiana State 
Legislature passed a statute making it unlawful ‘‘. . . for 
any bank holding company or subsidiary thereof to open 
for business whether or not the charter, permit, license or 
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certificate to open for business has already been issued.’’ 
La. Act 275 3(5) of 1962. The Plaintiffs base their case on 
the contention that this statute is clearly applicable to the 
Whitney National Bank in Jefferson Parish and that the 
Defendant Comptroller may not issue a certificate of Au- 
thority to this bank in contravention of the law. While 
continuing this contention, the Plaintiffs urge the alterna- 
tive contention that, apart from the above statute, the for- 
mation of this bank contravenes Section 36(¢c) of the Na- 
tional Banking Act, 12 U.S.C, 36(¢), in combination with 
La. R.S. 6:45 which makes it unlawful for the Whitney Na- 
tional Bank in New Orleans to open a “‘branch”’ in Jefferson 
Parish, the Plaintiffs urging the Court to arrive at this 
determination by ‘‘piercing the corporate veil’? of the hold- 
ing company form used. 

The Defendants, on the other hand, argue that Louisiana 
Act 275 is inapplicable to it, a national bank, but that, should 
the Court determine that it is applicable to the new bank, 
then it is unconstitutional in that it collides with the Su. 
premacy Clause of the Constitution since it prohibits a 
national bank, which has been organized in compliance with 
the terms of the Federal Bank Holding Company Act of 
1956 from commencing business in the State of Louisiana 
and thus is in excess of the regulatory power reserved to the 
states. The Defendants contend that the Whitney National 
Bank in Jefferson Parish is not a ‘‘branch’’ bank and there- 
fore does not come within the proscription of Section 36(¢) 
of the National Banking Act but is, on the contrary, an 
entity possessing the degree of separateness required by the 
terms of the Federal Bank Holding Company Act. 

This matter is now before the Court on (1) the motion of 
Defendant Saxon, Comptroller of the Currency, for sum- 
mary judgment; (2) the cross-motion of Plaintiff, Bank of 
New Orleans, for summary judgment; (3) the eross-motion 
of Defendant Saxon to dismiss: (4) the motion of the Inter- 
vening Defendant, Whitney National Bank in Jefferson 
Parish, for summary judgment ; (5) the cross-motion of the 
Intervening Plaintiff, J. W. Jeansonne, Louisiana Bank 
Commissioner, for summary judgment. Upon consideration 
of these motions, the Points and Authorities submitted 
therewith, the Statements of Opposition filed thereto and 
the arguments advanced on hearing, and the Court being 
fully advised in the premises, the Court concludes, there 
being no genuine issue of material fact, as follows: 
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That the cross-motions for summary judgment raised by 
the Plaintiff, Bank of New Orleans and the Intervening 
Plaintiff, J. W. Jeansonne, State Bank Commissioner of the 
State of Louisiana, should be, and are, granted. Accordingly, 
the motions for summary judgment of the Defendant, James 
J. Saxon, Comptroller of the Currency and the Intervening 
Defendant, Whi{ney National Bank in Jefferson Parish are 
denied. Further, Defendant Saxon’s cross-motion to dismiss 
is also denied. 

The Certificate of Authority has not yet been issued by 
the Comptroller of the Currency to the Whitney National 
Bank in Jefferson Parish and there is no question that the 
Comptroller has no diseretion to issue a certificate of au- 
thority to a ney bank that will operate in a manner pro- 
hibited by law. Commercial State Bank v. Gidney, 174 F. 
Supp. 770,778, aff’d, 278 F.2d 871 (D.C. App. 1960) ; Cam- 
den Trust Co. v. Gidney, 301 F.2d 521 (D.C. App.), cert. 
denied, 369 U.S. 886 (1962). Louisiana Act 275 3(5) of 1962 
reads as follows: ‘‘It shall be unlawful ... for any bank 
holding company or subsidiary thereof to open for business 
whether or not the charter, permit, license or certificate to 
open for business has already been issued.”’ The Court rules 
that this statute is directly applicable to the proposed De- 
fendant, Whitney National Bank in Jefferson Parish and 
that said statute makes it unlawful for said bank to com- 
mence business. Relying on the authority of Braeburn 
Securities Corp. v. Smith, 153 N.E. 2d 806, appeal dismissed 
for want of substantial Federal question, 359 U.S. 311 (1959) 
and Opinion of the Justices, 151 A. 2d 236 (N.H. 1959) up- 
holding the constitutionality of similar state statutes, the 
Court rules that the passage of Louisiana Act 275 3(5) of 
1962 was within the power reserved to the states under 12 
U.S.C. Section 11846, the Federal Bank Holding Company 
Act. : 

The Court finds $1842(d) of said act persuasive of the 
degree of contiol that the states may bring to bear in this 
area. This Secfion essentially provides that, before an out- 
of-state bank hblding company may come into another state 
and acquire an interest in a bank of that state, the state must 
specifically authorize it by statute. The cases relied on by 
the Defendants in support of their contention that this 
statute is unconstitutional do not concern themselves with 
the question o#the permissible limits of state regulation of 
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national bank holding companies and their subsidiaries 
under §1846. 

The Court having upheld the constitutionality of Louisi- 
ana Act 275 in its application to Defendant making it unlaw- 
ful for said Defendant to open in Louisiana, the Court deems 
it unnecessary to address itself to the cogent arguments put 
forth by counsel on the question of the applicability of 12 
U.S.C. 36(¢) as to whether, by its terms, it proseribes in 
these circumstances, the setting up of the type of bank herein 
involved and secondly, if not proscribed by the terms of the 
statute, whether this Court ought to look behind the corpo- 
rate form of the new bank to determine whether or not it 
is in violation of Section 36(c). 

Counsel for the Plaintiff, Bank of New Orleans and Trust 
Company will prepare and submit findings of fact, con- 
clusions of law and order in conformity with the Court’s 
ruling. 

/signed/ Cuarues F, McLavcattin, 
Judge. 


November 5, 1962. 


Filed November 23, 1962 


Usirep States District Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 
INTERVENING DEFENDANT’S OBJECTIONS TO THE Form oF 


PLarntiFFs’ ProposeD ORDER FOR SUMMARY JUDGMENT AND 
JUDGMENT. 


Comes now the intervening defendant, Whitney National 
Bank in Jefferson Parish, and objects to the form of plain- 
tiffs’ Proposed Order for Summary Judgment and Judg- 
ment, submitted herein on November 21, 1962, and requests 
this Court to amend said Proposed Order for Summary 
Judgment and Judgment in the following respects: 


1. The last paragraph beginning on page 2 of said Pro- 
posed Order for Summary Judgment and Judgment should 
be revised to read as follows: 
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“Ordered, Adjudged and Decreed, that defendant, 
James J.:Saxon, Comptroller of the Currency, his 
agents, servants, employees and attorneys, be and they 
hereby ar} permanently restrained and enjoined from 
issuing orfdelivering any Certificate of Authority, pur- 
suant to 12 U.S.C. §27 or otherwise, to intervening 
defendant. Whitney National Bank in Jefferson Parish, 
so long as Whitney National Bank in Jefferson Parish 
remains a‘bank holding company subsidiary within the 
meaning of Louisiana Act 275 of 1962, or to any per- 
sons or co~porations in active concert or participation 
with said “Whitney National Bank in Jefferson Parish, 
authorizing the opening and operation by them or any 
of them of a bank or banking facilities within the limits 
of Jefferson Parish, State of Louisiana, in violation of 
Louisiana Act 275 of 1962, and it is further ....” 


2. The first full paragraph on page 3 of said Order for 
Summary Judgment and Judgment should be stricken. 


/s/ Brice M. Cuacert, 
Attorney for Intervening Defendant 
Whitney National Bank in 
Jefferson Parish 


November 23, 1962. 
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Filed November 23, 1962 


Usirep States Disrricr Court ror THE DistRIct oF 
CoLuMBIA 


Civil Action No, 1857-62 
[Title omitted] 


MeMmoranpuM IN Support or INTERVENING DEFENDANT’s Os- 
JECTIONS TO THE F’orM oF PLatntiFFs’ Proposep ORDER FOR 
SUMMARY JUDGMENT AND JUDGMENT. 


1. The Injunction Provision Is Unjustifiably Broad and 
Must Be Amended To Conform to the Court’s Deci- 
sion As Contained in Its Memorandum Opinion Filed 
November 5, 1962. 


The proposed Order, as drafted by plaintiffs, would seem 
to prohibit the Comptroller from granting a certificate to 
Whitney National Bank in Jefferson Parish even in a situa- 
tion in which the opening of that bank for business would 
be perfectly legal under Louisiana law. The proposed Order 
thus goes far beyond the decision of the Court, as stated in 
its Memorandum Opinion filed November 5, 1962, and must 
he revised to conform to that decision. 

The Court has held that the Comptroller may not grant a 
certificate to commence a banking business to Whitney Na- 
tional Bank in Jefferson Parish on the ground that Whitney- 
Jefferson could not commence a banking business in Jeffer- 
son Parish, Louisiana, without violating Louisiana Act 275 
of 1962. Section 3(5) of that statute provides that ‘‘no bank 
holding company or subsidiary thereof’? may open for busi- 
ness any bank not already open for business on the effective 
date of the statute. Whitney-Jefferson is presently a bank 
holding company subsidiary within the meaning of Section 
1(g) of the statute. 

If, however, the ownership of Whitney-Jefferson changed 
so that it ceased to be a bank holding company subsidiary as 
that term is used in the Louisiana statute, the prohibition 
against its opening would no longer apply and so far as has 
been decided by this Court, Whitney-Jefferson would be 
free to open for business and the Comptroller would be free 
to issue his certificate. Any claim that Whitney-Jefferson 
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would still be prohibited from opening for business even 
after it ceased to be a bank holding company subsidiary 
would represent an attempt to extend the decision of this 
Court to matters which it has expressly refrained from 
deciding. 

The proposed injunction paragraph, beginning at the 
bottom of page 2 of plaintiffs’ proposed Order, is incon- 
sistent with these obvious facts. Read literally, that para- 
graph would appear to enjoin the Comptroller from issuing 
his certificate to Whitney-Jefferson even if Whitney-Jeffer- 
son ceased to be a bank holding company subsidiary. Read 
literally, therefore, this paragraph would seem to enjoin the 
Comptroller from chartering Whitney-Jefferson even if 
Whitney-Jefferson’s ownership had changed so that its 
opening was no longer illegal under the Louisiana statute. 
The injunction paragraph is therefore indefensibly broad 
and inconsistent with the decision of the Court as contained 
in its Memorandum Opinion filed on November 5, 1962. 

The defect can be cured by revising plaintiffs’ Proposed 
Order and Judgment as shown in paragraph 1 of intervening 
defendant’s @bjections, filed herein on November 23, 1962. 
Intervening Jefendant’s proposed revisions ensure that 
(1) the Compfroller is enjoined from issuing a certificate to 
Whitney-Jefférson so long as Whitney-Jefferson remains a 
bank holding company subsidiary within the meaning of the 
Louisiana statute, and (2) the Comptroller is enjoined from 
issuing a certificate to persons or corporations ‘‘in active 
concert or participation with’? Whitney-Jefferson if the 
opening of a bank by them in Jefferson Parish would violate 
the Louisiana statute. 


2. Plaintiffs Are Not Entitled to the Cancellation of Their 
Bond, and Such Bond Should Be Retained To Secure 
Intervening Defendant Against Damages Incurred by 
It in the Event That It is Ultimately Determined That 
Plaintiffs Acted Wrongfully in Obtaining a Preliminary 
Injunction. 


The first full paragraph on page 3 of plaintiffs’ Proposed 
Order for Summary Judgment and Judgment provides for 
cancellation of the $50,000 bond filed herein by one of the 
plaintiffs, as principal, and Glens Falls Insurance Company, 
surety, on July 16, 1962. This provision of the proposed 
Order is unjustified and should be stricken. 
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Fed. R. Civ. P. 65(¢), which provides for the giving of a 
bond by a party seeking a preliminary injunction, does not 
provide for its automatic or necessary cancellation in the 
event that a permanent injunction is subsequently granted. 
If it is determined on appeal that the preliminary injunction 
was wrongfully granted and that intervening defendant has 
suffered damage thereby, then intervening defendant would 
become entitled to collect on the bond to the extent of such 
damages. This was precisely the situation in Houghton v. 
Meyer, 208 U.S. 149 (1908), where the Supreme Court ruled 
in favor of the position here taken, and allowed a party 
which had lost at trial, but had won on appeal, to collect dam- 
ages on a preliminary injunction bond. 

‘The arguments for maintaining the bond in effect are 
unusually, strong in the present case, where (1) substantial 
questions of law will be determined on appeal, and (2) the 
Louisiana statute which this Court has held determinative 
of the litigation had not even been enacted at the time the 
preliminary injunction (on which the bond was given) was 
entered. 

Other authorities support the position here taken. ‘‘ Until 
there has been a final determination of the suit in which the 
bond is given, it cannot be definitely ascertained as to 
whether or not there is or will be any liability on the bond.”’ 
14 R.C.L. 74-75. If a plaintiff obtains a preliminary injunc- 
tion and gives security, and subsequently obtains a perma- 
nent injunction or other judgment, but judgment for the 
plaintiff is reversed on appeal, the defendant is entitled to 
collect on the bond. Beech v. United States Fidelity & Guar- 
anty Co., 30 P.2d 1079 (Idaho, 1934) ; Williams v. Baker, 13 
Ohio C.C. 500, 92 A.L.R. 274 (1896). 

The penultimate paragraph of plaintiffs’ Proposed Order 
ee Summary Judgment and Judgment should therefore be 
deleted. 


Respectfully submitted, 
/s/ Brice M. CuaGeEttT, 
Attorney for intervening defendant 
Whitney National Bank in Jefferson Parish. 


November 23, 1962. 
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Filed November 26, 1962 


Unrrep Srates District Court For THE DistTRICT OF 
CoLUMBIA 


Civil Action No. 1857-62 
[Title omitted] 


DEFENDANT CoMPTROLLER’s OBJECTIONS TO Form oF PRoPosED 
OrpvER FoR SUMMARY JUDGMENT AND JUDGMENT as Svs- 
MITTED By PLAINTIFFS. 


On November 21, 1962, plaintiffs submitted a proposed 
“Order for Summary Judgment and Judgment’’ for the 
Court’s consideration in this case. 

The defendant Comptroller objects to the form of the 
fifth paragraph of that proposed order (set forth at the 
bottom of page 2 and at the top of page 3 as submitted by 
plaintiffs), and proposes that said paragraph be amended to 
read as follows (new matter being underlined) : 


“Ordered, adjudged and decreed, that defendant, 
James J. Saxon, Comptroller of the Currency, his 
agents, servants, employees and attorneys, be and they 
hereby are permanently restrained and enjoined from 
issuing or delivering any Certificate of Authority, pur- 
suant to 12 U.S.C. §27 or otherwise, to intervening de- 
fendant Whitney National Bank in Jefferson Parish, 
so long as Whitney National Bank in Jefferson Parish 
remains & bank holding company subsidiary within the 
meaning of Louisiana Act 275 of 1962, or to any persons 
or corporations in active concert or participation with 
said Whitney National Bank in Jefferson Parish, au- 
thorizing the opening and operation by them or any of 
them of a bank or banking facilities within the limits of 
Jefferson Parish, State of Louisiana, in violation of 
Louisiana Act 275 of 1962, and it is further’’ 


The defendant Comptroller takes no position with respect 
to inclusion or exclusion of the sixth paragraph of the pro- 
posed order (set forth as the first full paragraph on page 3 
as submitted by plaintiffs), dealing with cancellation of the 
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injunction undertaking and discharge of the principal and 
surety from further liability thereon. 


JosEPH D. GuUILFOYLE, 
Acting Assistant Attorney General. 


Doxatp B. MacGurxgas, 
Pavuu J.:GromBty, 
Davin V. Seaman, 
Attorneys, Department of Justice 
Attorneys for Defendant 
Comptroller of the Currency. 
Of Counsel: 


Davin C. AcHEsoN, 
United States Attorney. 


Filed December 5, 1962 


Unrtep States District Court ror THE District oF 
Cotumsia 


Civil Action No. 1857-62 
(Title omitted] 


Fryprxes oF Fact anp Concuvsions oF Law rx Support oF 
DEcLaRATORY JUDGMENT AND PERMANENT IngUNcTION. 


This is an action by the Bank of New Orleans and Trust 
Company and Guaranty Bank and Trust Company, La- 
fayette, Louisiana against James J. Saxon, Comptroller of 
the Currency, seeking a Declaratory Judgment and an In- 
junction prohibiting the defendant from issuing to the 
Whitney National Bank in Jefferson Parish a Certificate of 
Authority to commence the business of banking in Jefferson 
Parish, Louisiana. A temporary restraining order was 
issued by this Court on June 27, 1962. Thereafter, the 
motion of the Whitney National Bank in Jefferson Parish to 
intervene as a defendant, which had been filed on June 19, 
1962 was granted, and the Bank of Louisiana in New Orleans 
intervened as a plaintiff. On July 10, 1962, the Court issued 
a Preliminary Injunction against the defendant. J. W. Jean- 
sonne, Louisiana State Bank Commissioner, thereupon in- 
tervened as a plaintiff. 
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Motions and cross-motions for Summary Judgment by all 
parties and defendant Comptroller’s motion to dismiss hav- 
ing come on for hearing on October 10, 1962, and the Court 
having considered the pleadings herein, the statements of 
material facts submitted by the parties, the points and 
authorities submitted therewith, the affidavits submitted by 
the parties, and having heard oral arguments of counsel, 
and the Court, having concluded that there are no genuine 
issues of fact involved in this case requiring a trial on the 
merits and that plaintiffs’ and intervening plantiffs’ cross- 
motions for summary judgment should be granted for the 
reasons set forth in the Court’s Memorandum Decision, 
dated November 5, 1962, hereby makes the following findings 
of fact and conclusions of law: 


Fixpines oF Fact 


1. Plaintiffs, Bank of New Orleans and Trust Company 
and Guaranty Bank and Trust Company, Lafayette, Louisi- 
ana, and intewening plaintiff, Bank of Louisiana in New 
Orleans, are banking corporations organized and existing 
under the laws of the State of Louisiana. Plaintiffs, Bank of 
New Orleans ahd Trust Company and Bank of Louisiana in 
New Orleans, conduct their banking business within the 
Parish of Orleans, Louisiana. Plaintiff, Guaranty Bank 
and Trust Company of Lafayette, Louisiana conducts its 
banking business in the Parish of Lafayette, Louisiana. 

2. J. W. Jeansonne, Louisiana State Bank Commissioner, 
intervening plaintiff, is the officer charged with the adminis- 
tration of the banking laws of the State of Louisiana, includ- 
ing Louisiana Act 275 of 1962. 

3. Defendant, James J. Saxon, is the Comptroller of the 
Currency, an officer of the United States authorized by law 
to issue Certificates of Authority to national banking asso- 
ciations which are lawfully entitled to commence the busi- 
ness of banking. 

4, Intervening defendant, Whitney National Bank in Jef- 
ferson Parish (Whitney-Jefferson), is a national banking 
association and a wholly owned subsidiary of Whitney Hold- 
ing Corporatipn (Whitney Holding), a bank holding com- 
pany incorporated under the laws of Louisiana. 

5. Whitney National Bank of New Orleans (Whitney-New 
Orleans), not a party to this suit, is also a national banking 
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association and a wholly owned subsidiary of Whitney 
Holding. 

6. Whitney-New Orleans, created approximately 79 years 
ago, is the largest bank in Louisiana and one of the largest 
financial institutions in the southern portion of the United 
States, and presently conducts its business only in Orleans 
Parish (a political subdivision coterminous with the City of 
New Orleans). 

7. For a long period of years, Whitney-New Orleans has 
been desirous of expanding its banking operations into Jef- 
ferson Parish, Louisiana, a neighboring parish or county, 
but was prohibited by the operation of 12 U.S.C. §36(¢) and 
Louisiana Revised Statutes, Title 6, $54, from establishing 
branch facilities outside of Orleans Parish. In an effort 
to accomplish its desired objective, Whitney-New Orleans 
decided to utilize the device of a bank holding company. 

8. The management of Whitney-New Orleans thereupon 
obtained from the Comptroller of the Currency informal 
approval of its desire to expand banking operations into 
Jefferson Parish through the formation of a bank holding 
company and set into motion the following proposed steps 
designed to accomplish such purpose: 


First: With $350,000. of its funds, Whitney-New Orleans 
created Whitney Holding, and distributed the 5,600 shares 
it received in Whitney Holding to its stockholders. 

Second: Whitney Holding invested the $350,000. provided 
by Whitney-New Orleans in a new national banking asso- 
ciation, Crescent City National Bank, and received in return 
all of the shares of stock in Crescent City National Bank. 

Third: Whitney-New Orleans, Crescent City National 
Bank and Whitney Holding then entered into an agreement 
whereby Whitney-New Orleans was consolidated into Cres- 
cent City National Bank under the name Whitney-New 
Orleans, and Whitney Holding became the owner of all of 
the shares in the consolidated banks and the stockholders 
of the original Whitney-New Orleans received the remainder 
of the stock in Whitney Holding. 

Fourth: Whitney-New Orleans then provided $650,000. 
to Whitney Holding with which to purchase all of the stock 
in Whitney-Jefferson. 


9. On October 3, 1961, defendant Comptroller gave pre- 
liminary approval to the formation of the Crescent City 
National Bank and the Whitney National Bank in Jefferson 
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serve Board offthe application of Whitney Holding to be- 
come a bank Holding company under the Bank Holding 
Company Act of 1956. 

10. On May 3, 1962, the Federal Reserve Board approved 
the application of Whitney Holding. 

11. Subsequently, defendant Comptroller then approved 
the consolidation of the existing Whitney-New Orleans into 
the Crescent Cy National Bank under the original name of 
Whitney-New Orleans, and this was accomplished. 

12. Whitney Holding thereupon purchased all of the stock 
of Whitney-Jefferson for $650,000., by which time the 
Articles of Association and the Certificate of Organization 
of Whitney-Jefferson had been executed and filed with de- 
fendant Comptroller. 

13. On June 9, 1962, before defendant Comptroller could 
issue a Certificate of Authority authorizing Whitney-Jef- 
ferson to commence the business of banking in Jefferson 
Parish, Louisiana, this suit was instituted. 

14, Defendant Comptroller voluntarily withheld issuance 
of a Certificate of Authority until June 27, 1962, when a 
temporary restraining order was issued by this Court. 
After hearing, a preliminary injunction was ordered granted 
on July 6, 1962, and was signed and filed on July 10, 1962. 

15. On the same date, July 10, 1962, Louisiana Act 275 of 
1962 became effective as the law of Louisiana. Section 3(5) 
of said Act provides: 


Parish, rtoft subject to approval by the Federal Re- 


“It shalé be unlawful... . (5) for any bank holding 
company or subsidiary thereof to open for business any 
bank not now opened for business, whether or not a 
charter, permit, license or certificate to open for busi- 
ness has already been issued.’’ 


16. Plaintiffs and intervening plaintiffs contend that Act 
275 of 1962 is clearly applicable to Whitney-Jefferson; was 
enacted pursuant to the power reserved to the states under 
12 U.S.C. §1846 (the Federal Bank Holding Company Act) ; 
and that defendant Comptroller may not issue a Certificate 
of Authority to a wholly owned subsidiary of a bank hold- 
ing company in contravention of this statute. Defendant 
and intervening defendant, on the other hand, contend that 
Section 3(5) of Act 275 of 1962 is inapplicable to Whitney- 
Jefferson ; but, that, should the Court determine that such 
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section be applicable to Whitney-Jefferson, then it is uncon- 
stitutional in that it collides with the Supremacy Clause of 
the Constitution, in that said Section 3(5) of the Louisiana 
statute exceeds the power reserved to the states in the 
Federal Bank Holding Company <Act. 

17. Plaintiffs and intervening plaintiffs urge the alterna- 
tive contention that, apart from the above statute, the issu- 
ance by defendant Comptroller of the Certificate of Au- 
thority to Whitney-Jefferson would also be in contravention 
of Section 36(¢) of the National Banking Act, 12 U.S.C. 
§36(¢) in combination with Louisiana R.S. 6 54, which 
makes it unlawful for Whitney-New Orleans to open a 
“‘branch’’ in Jefferson Parish, and plaintiffs and inter- 
vening plaintiffs ask the Court to arrive at this determina- 
tion by ‘piercing the corporate veil’’ of the holding com- 
pany form used. Defendant and intervening defendant, on 
the other hand, argue that Whitney-Jefferson is not a 
‘‘branch’’ bank and therefore does not come within the pro- 
scription of Section 36(¢) of the National Banking Act, but 
is, on the contrary, a separate entity which has been organ- 
ized and established and will operate differently than a 
branch of Whitney-New Orleans. 


18. Plaintiffs and intervening plaintiffs have presented 
sworn, uncontroverted facts to show that, if defendant 
Comptroller is not prohibited from issuing his Certificate 
of Authority to Whitney-Jefferson, each plaintiff bank will 
sustain irreparable injury and damage in excess of $10,000., 
exclusive of interest and costs. 


Conxciusions oF Law 


1. The Court has jurisdiction over this action under 28 
U.S.C, $1531, and under the provisions of Sections 11-305, 
306 of the District of Columbia Code, and is empowered to 
render a declaratory judgment herein under the provisions 
of 28 U.S.C. §2201. 

2. Defendant Comptroller of the Currency has no disere- 
tion to issue a Certificate of Authority to a national bank- 
ing association to commence a banking business in a manner 
prohibited by law (Commercial State Bank v. Gidney, 174 F. 
Supp. 770, 778, affd. 278 F. 2d 871 (D.C. App. 1960) ; Camden 
Trust Co. v. Gidney, 301 F.2d 521 (D.C. App.), cert. denied. 
369 U.S. 886 (1962) ; Wayne Oakland Bank v. Gidney, 252 F. 
2d 537 (C.C.A. 6), cert. denied 358 U.S. 830 (1958) ). 
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3. The Feder}l Bank Holding Company Act, at 12 U.S.C. 
§1846, reservedfto the States such powers and jurisdiction 
as they had or fhight exercise in the future with respect to 
banks, bank hoiding companies and subsidiaries of bank 
holding companies, and Section 3(5) of Louisiana Act 275 
of 1962 was ena ‘ed pursuant to and within the scope of the 
said powers and jurisdiction so reserved to the States by 
Congress, and said statute is constitutional (Braeburn Se- 
curities Corp. v. Smith, 153 N.E. 2d 806, appeal dismissed 
for want of a substantial Federal question, 359 U.S. 311 
(1959) ; Opinion*of the Justices, 151 A. 2d 236 (N.H., 1959) ; 
also 12 U.S.C. §$1842(d), Federal Bank Holding Company 
Act)). 

4. Act 275 of 1962 is directly applicable to intervening 
defendant, Whitney National Bank in Jefferson Parish, a 
wholly owned subsidiary of a Louisiana-incorporated bank 
holding company, and said statute makes it unlawful for 
said intervening defendant to commence the business of 
banking in Louisiana. Accordingly, defendant Comptroller 
of the Currency should be permanently enjoined and re- 
strained from issuing a Certificate of Authority licensing 
Whitney-Jefferson to commence such unlawful operations 
(Commercial State Bank v. Gidney, supra; Wayne Oakland 
Bank v. Gidney, supra). 

5. Plaintiff and intervening plaintiff banks, faced with 
proposed invasion of property rights and injury from the 
proposed unlawful issuance by defendant Comptroller of a 
Certificate of Authority to intervening defendant Whitney- 
Jefferson, have standing to bring this suit, and they have 
no other adequate remedy at law (Wisconsin Bankers Asso- 
ciation v. Robertson, 190 F. Supp. 90, 94, affd. 294 F. 2d 714 
(App. D.C.), cert. denied 368 U.S. 938, rehearing denied 
368 U.S. 979 (1961); Commercial State Bank v. Gidney, 
supra; Wayne Oakand Bank v. Gidney, supra.) 

6. The Court, having upheld the constitutionality of 
Louisiana Act 275 of 1962 in its application to intervening 
defendant making it unlawful for said defendant to open 
for business in Louisiana, it is unnecessary for the Court to 
address itself to the other contentions of the parties on the 
question of the applicability of 12 U.S.C. 36(c), and as to 
whether, by its terms, it proscribes in these circumstances, 
the setting up of the type of bank here involved, and sec- 
ondly, if not proscribed by the terms of the statute, whether 
this Court ought to look behind the corporate form of 
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Whitney-Jefferson to determine whether or not it is in 
violation of Section 36(c). 

7. The cross motions for summary judgment of plaintiffs 
and intervening plaintiff should be and are granted; and the 
motions for summary judgment of the defendant and inter- 
vening defendant and the cross motion to dismiss by de- 
fendant Comptroller should be, and are, denied. 


Done this 5 day of December, 1962. 
/s/ Cuarces F. McLavcHury, 
Judge. 
Filed December 5, 1962 


Unirep States District Court ror THE DISTRICT OF 
CoLuMBIA 


Civil Action No. 1857-62 
[Title omitted] 


ORDER 


This cause came on to be heard on motions of the defend- 
ant and intervening defendant for summary judgment and 
cross-motions of plaintiffs and intervening plaintiffs for 
summary judgment, all filed pursuant to Rule 56 of the Fed- 
eral Rules of Civil Procedure, and upon defendant’s motion 
to dismiss, and the Court having considered the pleadings, 
the affidavits submitted in support of the motions and cross- 
motions, the statements of material facts submitted by the 
parties pursuant to Local Rule 9(h), and having heard oral 
arguments of counsel, and the Court, having concluded there 
are no genuine issues of fact involved in this case requiring 
a trial on the merits, and, it appearing to the Court after due 
deliberation that the plaintiffs’ and intervening plaintiffs’ 
cross-motions for summary judgment should be granted for 
the reasons set forth in the Court’s Memorandum Opinion, 
dated November 5, 1962, and that it would be unlawful for 
defendant Comptroller of the Currency to issue a Certifi- 
cate of Authority authorizing intervening defendant Whit- 
ney National Bank in Jefferson Parish to open and operate 
proposed banking facilities in Jefferson Parish, State of 
Louisiana to the irreparable injury and damage of the 
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plaintiffs and iptervening plaintiffs herein, and that defend- 
ant should be permanently enjoined from so doing, and the 
Court having Mhade and filed its findings of fact and con- 
clusions of law, it is this — day of December, 1962: 

Ordered, That defendant’s and intervening defendant’s 
motions for summary judgment and defendant’s motion to 
dismiss be, and the same hereby, are denied, and it is further 

Ordered, That plaintiffs’ and intervening plaintiffs’ cross- 
motions for surnmary judgment be, and the same hereby, are 
granted, and it is further 

Ordered, Declared, Adjudged and Deereed, That defend- 
ant Comptroller of the Currency has no discretion to and 
may not issue a Certificate of Authority to intervening de- 
fendant Whitney National Bank in Jefferson Parish li- 
censing and authorizing said intervening defendant to open 
and operate a lfanking business in Jefferson Parish, State of 
Louisiana, in fitation of Louisiana Act 275 of 1962, the 
enactment of which by the State of Louisiana was authorized 
by the Federal Bank Holding Company Act, 12 U.S.C. $1846, 
and it is furthd: 

Ordered, Adjudged and Decreed, That defendant, James 
J. Saxon, Comptroller of the Currency, his agents, servants, 
employees and attorneys, be and they hereby are perma- 
nently restrained and enjoined from issuing or delivering 
any Certificate of Authority, pursuant to 12 U.S.C. $27 or 
otherwise, to intervening defendant Whitney National Bank 
in Jefferson Parish as a bank holding company subsidiary 
within the meaning of Louisiana Act 275 of 1962, or to any 
persons or corporations in active concert or participation 
with said Whitney National Bank in Jefferson Parish, au- 
thorizing the opening and operation by them or any of them 
of a bank or banking facilities within the limits of Jefferson 
Parish, State of Louisiana in violation of Louisiana Act 275 
of 1962, and it is further 

Ordered, Adjudged and Decreed, That the injunction un- 
dertaking in the sum of $50,000. filed herein on July 16, 1962 
in support of the preliminary injunction by plaintiff, Bank 
of New Orleans and Trust Company, principal, and Glens 
Falls Insurance Company, surety, be and the same hereby is 
cancelled and said principal and surety on such bond be and 
the same hereby are discharged of any further liability 
thereon, and it is further 

Ordered, Adjudged and Decreed, That plaintiffs and in- 
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tervening plaintiffs shall have and recover their costs from 
the intervening defendant herein. 


/s/ CHarLes F, McLavcuiry, 
Judge. 


Filed January 31, 1963 


Unrrep States District Court ror THE District oF 
CoLuMBIA 


Civil Action No, 1857-62 
[Title omitted] 


Notice oF APPEAL 


Notice is hereby given that Whitney National Bank in 
Jefferson Parish, the intervening defendant above named, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia Circuit from the order entered in 
this action on December 5, 1962, denying defendant’s and 
intervening defendant’s motions for summary judgment and 
defendant’s motion to dismiss, granting plaintiff’s and in- 
tervening plaintiff’s cross-motions for summary judgment, 
ordering. that defendant Comptroller of the Currency may 
not issue a certificate of authority to intervening defendant, 
permanently enjoining such issuance, discharging an under. 
taking and awarding costs. 


/s/ W. GranaM Cuiaytor, Jr. 
Attorney for Appellant 
Whitney National Bank in 
Jefferson Parish 
701 Union Trust Building 
Washington 5, D. C. 
January 31, 1963. 
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Filed February 1, 1963 


Uxirep States Districr Court For THE DISTRICT OF 
CoLUMBIA 


Civil No. 1857-62 
Bayk or New Orteans, Plaintiff. 


vs. 
James J. Saxox, Comptroller of the Currency, Defendant. 


Notice or APPEAL 


Notice is hereby given this 1st day of February, 1963, that 
defendant, James J. Saxon, Comptroller of the Currency, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the Sth day of December, 1962, in favor of plain- 
tiff against said defendant, James J. Saxon. 


/s/ Davip C. ACHESON, 


United States Attorney. 


Copy to: Edward L. Merrigan, Esquire, 
425 13th Street, N.W., 
W ishington, D. C. 
Attorney for Plaintiff. 
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SUPPLEMENTAL APPENDIX TO BRIEFS FOR APPEL- 
LEES, BANK OF NEW ORLEANS AND TRUST COM- 
PANY, GUARANTY BANK AND TRUST COMPANY, 
BANK OF LOUISIANA IN NEW ORLEANS AND LOUIS- 
IANA STATE BANK COMMISSIONER 


a 


IN THE 


United States Court of Appeals 


For rae District of Cotumsia Crrculr 


No. 17672. 


Warrsey Nationa, Bank rx JEFFERSON Parisn, Appellant 
v. | 
Bank or New Ontrans anp Trust Company; GUARANTY 
Bank anp Trust Company; Bank OF LovIsIANA in NEW 
Orteans; J. W. JEANSONNE, Stare Bank CoMMISSIONER 
OF THE STATE or Lovistana, Appellees 


No. 17681. 


James J. Saxon, COMPTROLLER OF THE CurRENCY, Appellant 
v. 


Bank oF New ORLEANS AND Trust COMPANY, ET AL, 
| Appellees 


On Appeals from the United States District Court for the 
District of Columbia 


A. J, WAECHTER Epwarp L. MERRIGAN 

JONES, WALKER, WAECHTER, 929 Pennsylvania Building 
PoIrrEVENT Washington 4, D. C. 

CarrERE & DENEGRE Attorney for Appellee 
New Orleans, Louisiana : Banks 


RartrH FisHMAN Bentiey G. BYRNES 

Sessions, Fisaman, RosENSON Special Assistant Attorney 
& SNELLINGS General of Louisiana and 

New Orleans, Louisiana Attorney for State Bank 

James W. Bean rommissioner of Louisiana 

Bean & RusH United Neatderioanet leuttpeals * 
Lafayette, Louisiana for ‘the District of Columbia Circuit 

G. Harrison Scorr 


New Orleans, Louisiana FILED MAY 24 1963 


Press or Byron S. Ap, 


IN THE 


United States Court of Appeals 


For tHe Disrricr or CopumsBia Circvuir 


No. 17672 
Wuirney Nationa Bank in JEFFERSON Parisu, Appellant 
v. 


Bayk or New ORLEANS anp Trust Company; Guaranty 
Bank anp Trust Company; Bank or Louisiana In New 
OrLEANS; J. W. JEANSONNE, STATE Bank CoMMISSIONER 
OF THE STATE or Louisiana, Appellees 


No. 17681 


James J. Saxon, CoMPTROLLER OF THE CURRENCY, Appellant 
v. 


Bank or New ORLEANS anp Trust CoMPANY, ET AL, 
Appellees 


On Appeals from the United States District Court for the 
District of Columbia 


SUPPLEMENTAL APPENDIX TO BRIEFS FOR APPEL- 
LEES, BANK OF NEW ORLEANS AND TRUST COM- 
PANY, GUARANTY BANK AND TRUST COMPANY, 
BANK OF LOUISIANA IN NEW ORLEANS AND LOUIS- 
IANA STATE BANK COMMISSIONER 


PREFACE TO APPENDIX 


Appellees served and filed their briefs herein on May 4, 
1963. In its Reply Brief, dated May 18, 1963, appellant 
Whitney states’, at page 14, footnote 12: 


‘It has been argued to the Federal Reserve Board 
in a number of cases that applications by bank holding 
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companies for permission to acquire bank stock should 
be rejected on the ground that the law of the state in 
question prohibited branch banking. In view of the 
legislative history discussed above, the Federal Re- 
serve Board (whose views as the principal interpreter 
and enforcer of the Federal Bank Holding Company 
Act are entitled to great weight) has had no difficulty 
in rejecting this argument... 

‘Moreover, the Bank Holding Company Act does not 
even require the Federal Reserve Board to seek the 
views of state authorities on a proposed acquisition, 
if the bank or banks to be acquired are national banks 
..-’? (Emphasis supplied) 


Appellant Whitney, however, failed to apprise the Court 
of the decision of the Federal Reserve Board rendered on 
May 6, 1963 in the Application of Trans-Nebraska Co., 
F.R. Docket No. BHC-66—a case decided two days after 
appellees filed their briefs herein. That case involved a 
national bank, as well as state banks. The Board applied 
a Nebraska statute like Act 275 of 1962 as a basis for deny- 


ing the holding company application. Counsel for appellant 
Whitney has advised counsel for appellees that he was 
aware of this case. 


In his Reply Brief, served May 19, 1963 by mail, Comp- 
troller Saxon continues to contend vigorously that Appellee 
Banks and the Louisiana State Bank Commissioner have 
no standing herein. However, said Appellant fails to ex- 
plain why, on May 15, 1963, just 4 days earlier and 11 days 
after appellees filed their briefs herein, he testified before 
the House Subcommittee on Bank Supervision as follows: 


““Mr, Saxon: ... 1 affirmatively state to people at every 
proper opportunity, in every proper case, if they think 
they have been adversely affected to a substantial 
degree by a decision of the office, they have perhaps 
even a duty to challenge the office, without any con- 
sideration of whether it is a national bank or not... 
If they think that their interest is too substantially 
affected, they should do so... 
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‘“Mr, Multer: You have never raised the objection in 
a court proceeding that the court has no right to 
review your action? 

“Mr. Saxon: No, sir, absolutely not . .. in fact, en- 
courage it. Even in branch cases ...’’ (Emphasis 
supplied) 


Counsel for appellant Saxon has advised counsel for 
appellees that he was aware of this testimony, having been 
advised thereof by the Attorney for the Comptroller shortly 
after it was given. 


This Appendix contains reproductions of the pertinent 
portions of the Federal Reserve Board’s decision and the 
Comptroller’s said testimony—both of which occurred, as 
aforesaid, after appellees filed their briefs herein. 
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FEDERAL RESERVE 
press release 


For immediate release May 6, 1963. 


The Board of Governors of the Federal Reserve System 
today announced its denial of the application of Trans- 
Nebraska Co., Lincoln, Nebraska, for permission to become 
a bank holding company by acquiring over 50 per cent of 
the outstanding common stock of The Martell State Bank, 
Martell, Nebraska, The Sioux National Bank of Harrison, 
Harrison, Nebraska, and Crawford State Bank, Crawford, 
Nebraska, 


Attached are copies of the Order and Statement of the 
Board. 


Attachments 


UNITED STATES OF AMERICA 
BEFORE THE BOARD OF GOVERNORS OF THE 
' FEDERAL RESERVE SYSTEM 
WASHINGTON, D. C. 


Docket No. BHC-66 
In the Matter of the Application of 
Trans-NeprasKa Co., Lincoln, Nebraska 


for permission to become a bank holding company 


Order Denying Application Under Bank Holding Company Act 


There has come before the Board of Governors, pursuant 
to section 3(a)¢1) of the Bank Holding Company Act of 
1956 (12 U.S.C. 1842) and section 222.4(a)(1) of Federal 
Reserve Regulation Y (12 CFR 222.4(a)(1)), an applica- 
tion on behalf of Trans-Nebraska Co., Lincoln, Nebraska, 
for permission t» become a bank holding company by ac- 
quiring over 50 per cent of the outstanding common stock 
of The Martell pac Bank, Martell, Nebraska, The Sioux 
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National Bank of Harrison, Harrison, Nebraska, and Craw- 
ford State Bank, Crawford, Nebraska. 


As required by section 3(b) of the said Act, the Board 
gave notice of receipt of the application to the Comptroller 
of the Currency and to the Director of Banking of the State 
of Nebraska, soliciting their views. The Comptroller sub- 
mitted a recommendation, dated July 8, 1962, that the 
application be approved. The State Director of Banking 
also recommended, by letter of June 11, 1962, that the appli- 
cation be approved; however, by letter of September 26, 
1962, he informed the Board that a poll of bankers im the 
State by the Nebraska Bankers Association indicated sub- 
stantial opposition to bank holding companies and that, had 
he known this at the time of his letter of Jume 11, he would 
not have recommended approval of the application. 


Notice of receipt of the application was published in the 
Federal Register on May 18, 1962 (27 F. R. 4748), affording 
opportunity for submission of comments and views regard- 
ing the proposed transaction. Thereafter, a public hearing, 
ordered by the Board pursuant to section 222.7(a) of the 
Board’s Regulation Y (12 CFR 222.7(a)), was held before 
a duly selected Hearing Examiner; proposed findings of 
fact and conclusions of law were submitted by the parties; 
and the Hearing Examiner filed a Report and Recommended 
Decision wherein denial of the application was recom- 
mended. Applicant submitted exceptions, with supporting 
brief, to the said Report and Recommended Decision, and 
Protestants filed a reply to the exceptions. 


Having considered all matters properly before the Board 
in this proceeding, 


Tr Is Heresy Orveren, for the reasons set forth in the 
Board’s Statement of this date, that the said application 
be and hereby is denied. 


Dated at Washington, D. C., this 6th day of May, 1963. 
By order of the Board of Governors, 
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Voting for this action: Chairman Martin, and Gov- 
ernors Bagderston, Mills, Robertson, Shepardson, and 
Mitchell. © 


Absent and not voting: Governor King. 


(Signed) Merrrrr Saerman 
Merritt Sherman, 
Secretary. 


BOARD OF GOVERNORS 
OF THE 
¢ FEDERAL RESERVE SYSTEM 


Application of {Trans-Nebraska Co., Lincoln, Nebraska, for 
Permission to Become a Bank Holding Company By Ac- 
quiring More Than 50 Per Cent of the Outstanding Com- 
mon Stock of the Martell State Bank, Martell, Nebraska, 
The Sioux National Bank of Harrison, Harrison, Nebraska, 
and Crawford State Bank, Crawford, Nebraska 


STaTeEMENT 


Trans-Nebraska Co, (‘‘Applicant’’), Lincoln, Nebraska, 
filed an application, pursuant to section 3(a)(1) of the 
Bank Holding Company Act of 1956 (‘‘the Act’’), for 
permission to become a bank holding company by acquiring 
more than 50 per cent of the outstanding common stock of 
The Martell State Bank, Martell, Nebraska, The Sioux 
National Bank of Harrison, Harrison, Nebraska, and Craw- 
ford State Bank, Crawford, Nebraska. 


Background.—Following the filing of the application and 
pursuant to requirement of the Act, views on the appli- 
cation were requested of the Comptroller of the Currency 
and the Director of Banking for the State of Nebraska. 
Notice of receipt of the application was also transmitted 
to the United eee Department of Justice and was pub- 


lished in the Fkderal Register on May 18, 1962 (27 F.R. 
4748). By letter dated July 3, 1962, the Comptroller recom- 
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mended that the application be approved. The State Di- 
rector of Banking, by letter of June 11, 1962, also recom- 
mended approval; however, on September 26, 1962, he 
advised the Board that the results of a poll of bankers in 
the State by the Nebraska Bankers Association indicated 
substantial opposition to bank holding companies, and stated 
that— 


‘Had I had this information before me at the time 
that I was considering the . . . application, I would, of 
course, not have recommended that your Board act 
favorably upon the application, as I feel that this is a 
problem for the bankers to decide and not for the 
Director of Banking.’’ 


A number of requests were received by the Board from 
bankers in Nebraska for a public hearing on the application, 
and because of the interest manifested in the proposal the 
Board concluded that, although not required by law, the 
public interest would be served by scheduling such a pro- 
ceeding. The hearing, notice of which was published in 
the Federal Register of August 17, 1962 (27 F.R. 8233), 
was held in Omaha, Nebraska, on October 2-5, 1962, before 
Hearing Examiner David London, who was selected for 
such purpose by the United States Civil Service Commis- 
sion pursuant to section 11 of the Administrative Procedure 
Act (5 U.S.C. 1010). ... 


On the basis of the factual record made at the hearing, 
including the Hearing Examiner’s report and the pleadings 
described above presenting argument based upon the hear- 
ing record, the Board has reached the decision hereinafter 
indicated. 


Statutory factors—Section 3(¢) of the Act requires the 
Board to take into consideration the following five factors: 
(1) the financial history and condition of the holding com- 
pany and banks concerned; (2) their prospects; (3) the 
character of their management; (4) the convenience, needs, 
and welfare of the communities and the area concerned; 
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and (5) whether the effect of the acquisition would be to 
expand the size or extent of the bank holding company sys- 
tem involved ‘beyond limits consistent with adequate and 
sound banking, the public interest, and the preservation of 
competition in the field of banking. .. . 


Financial history and condition.—Since Applicant is a 
proposed new corporate structure, the formal organization 
of which has been held in abeyance pending the Board’s 
decision on the instant application, it has no financial his- 
tory. The holding company’s financial condition following 
organization would be satisfactory, assuming effectuation 
of the organizational plan as set forth in the application. 


aminer found{ their financial history and condition to be 


So far as [arie the banks involved, the Hearing Ex- 
satisfactory. 


"he Board concurs. 


Prospects.With respect to the proposed subsidiary 
banks, the Hearing Examiner found as follows: 


“‘The record . . . establishes that the future prospects 
of the three banks involved are, by and large, intimately 
related to the economy of the regions in which they are 
located. The economies of Crawford and Harrison, 
while by no means dynamic, appear to be stable, and 
the economy of the Martell area, being located near the 
State Capital, gives indications of growth, albeit not 
aggressive. Accordingly, it is concluded, and Pro- 
testants concede, that the future prospects of the three 
banks involved are not unfavorable, and this would be 
true whether or not they were to become affiliated with 
the proposed holding company system.?? 


The Board concurs. 


The Hearing Examiner found, and the Board concurs, 
that since Applicant’s assets would consist principally of 
the stock of the three proposed subsidiary banks, its pros- 
pects, from the standpoint of profitable operations, may 
reasonably be regarded as paralleling those of the banks 
in question and, therefore, also may be adjudged as not 
unfavorable. 
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The Board notes, however, that the growth prospects 
of the three proposed subsidiary banks, and hence their 
potential for more profitable operations in the future, are 
limited because of the economies of the geographical areas 
in which they are located. This fact is recognized by Ap- 
plicant both in the application and in the testimony of its 
witnesses at the public hearing. Accordingly, it would 
appear that Applicant’s prospects for enhancing the profit- 
ability of its operations would be contingent largely upon 
the addition of additional banks to the holding company 
system. In this regard, however, the Board also notes that 
on March 12, 1963, the Governor of the State of Nebraska 
signed into law a bill which, completely apart from the ques- 
tion of its effect on Applicant’s proposed organization, 
would in any event appear to prohibit further acquisition 
of banks by holding companies in the State. The Board is 
of the opinion that this development would further limit 
Applicant’s prospects. ... 


Convenience, needs, and welfare—The Hearing Exam- 
iner concluded that— 


‘‘Consideration of the entire record compels the con- 
clusion that establishment of the proposed holding com- 
pany would not have a significantly favorable effect 
upon the convenience, needs, or welfare of the com- 
munities or areas concerned.”’ 


The Board concurs. 


Effect of proposed acquisition on adequate and sound 
banking, public interest, and banking competition—The 
Hearing Examiner found that, so far as the size or extent 
of the proposed holding company system is concerned, its 
formation would not be inconsistent with adequate and 
sound banking, the public interest, and the preservation of 
competition in the field of banking. The Hearing Examiner 
went on to state, however, that— 


‘¢. . . it is manifest from the legislative history of the 
Act that the thread of public interest runs throughout 
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the various statutory criteria which must be con- 
sidered, and I have serious reservations regarding the 
compatibility of my findings regarding the management 
and capital structure of the proposed holding company 
with the public interest.’’? [Footnote omitted] 


The Board does not share the Hearing Examiner’s reser- 
vations regarding the management of the proposed hold- 
ing company nor his concern about the lack of an antici- 
patory firm underwriting commitment insofar as concerns 
the company’s program for financing its acquisition of the 
Crawford and Sioux National banks. However, as pointed 
out by the Hearing Examiner, the legislative history of the 
Act shows a pervading concern on the part of the Congress 
that the ‘‘public interest’? be given a prominent position 
in the Board’s evaluation of applications under the Act, 
and the Board is of the opinion that there are features of 
the proposed method of financing which would be contrary 
to the public interest... . 


This latter circumstance might not be objectionable were 
the holding company to have dynamic prospects for growth 
and expansion, either through growth of the subsidiary 
banks or through possible acquisition of additional banks, 
since such p: ospects might reasonably be expected to pre- 
sent a favo.:able climate for enhanced earning potential 
and capital aygpreciation of the public’s investment in the 
holding company stock. However, such is not the case here. 
The proposed’ subsidiary banks are all small and their 
growth patterg has been slow and sporadic, with the pos- 
sibility of a more favorable trend in the future conceded 
by Applicant to be quite limited. Furthermore, in all like- 
lihood legislation recently enacted by the State of Nebraska 
would prevent further expansion of Applicant’s system 
through acquisition of additional banks (if, indeed, it would 
permit Applicant to consummate even its initial plans). 


Accordingly, the Board is faced with a situation where, 
for all practical purposes, the holding company involved 
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apparently would be frozen in its present posture with the 
chances of any significant enhancement of earnings on, or 
capital appreciation of, its stock speculative at best. This 
being the case, the Board does not feel that the proposal 
embodied in the application would be in the public inter- 
est in terms of what the public investors could expect 
to receive, either initially or in the future, in return for 
their investment. 


It should be emphasized that the Board is not question- 
ing the integrity, character, or good faith of the organizers 
of the proposed holding company. However, for the rea- 
sons stated it is believed that consummation of the proposed 
arrangement would be adverse to the interests of the poten- 
tial investors, and consequently adverse to the public 
interest. 


Accordingly, under the circumstances presented in this 
case, it is the judgment of the Board that the application 
should be denied. 


May 6, 1963. 
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Hovse or Representatives, U.S. 
Report of Proceedings 


Hearing held before 
Subcommittee on Bank Supervision and Insurance of the 
Committee on Banking and Currency 


H.R. 729 


To Estasuisn tar Frepera, Derosrr anp Savincs INSURANCE 
Boarp to Manace THE FDIC anp FSLIC, anp 
OrHer Purposes 


i E.R. 5874 


To Esrasiish a FeperaL Banxing Commission To ADMIN- 
IsTER ALL FEDERAL Laws REwATING To THE Exam- 
INATION AND SUPERVISION oF Banks 


Wednesday, May 15, 1963 
Washington, D.C. 


637 Mr. Saxon. One other point, sir. 

I affirmatively state to people at every proper 
opportunity, in every proper case, if they think that busi- 
ness organization, that bank, they have been adversely af- 
fected to a substantial degree by a decision of the office, 
they have perhaps even a duty to challenge the office, with- 
out any consideration of whether it is a national bank or not, 
without any consideration of possible affront to this office. 
If they think that their interest is, too substantively affected, 
they should do so. 


In two merger cases—here are the opinions, if you feel 
the decision is erroneous, and you have been affected, take 
it to the courts. 


‘ 


¢ 
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Mr. Multer. You have never raised the objection in a 
court proceeding that the court had no right to review your 
action? 


Mr. Saxon. No, sir, absolutely not—in fact, encourage it. 
Even in branch cases. Besides—you mentioned the Bank 
Merger Act, Mr. Chairman. 


One of the real difficulties here, as I see it, lies in the 
statute itself, perhaps, that didn’t make clear, as it could 
have, the authority granted. Of all the merger cases, I 
think today there are five in the courts, and arising pri- 
marily out of interpretations of the statute. 


Mr. Multer. Of course, we did make clear that we were 
not going to take from the Department of Justice its right 
to bring anti-trust suits. At the same time now, I think we 
must give... 
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 suRISDICTIONAL STATEMENT 

The appellees’ suit was brought to enjoin the Comptroller 
of the Currency of the United States from taking certain 
action proposed by him, that is, the issuance to Whitney 
National Ba 1k in Jefferson Parish, Louisiana, of a certifi- 
cate of authority to commence a banking business. Appellees 
claimed that issuance of such a certificate by the Comptroller 
would exceed his statutory authority under Rev. Stat. $ 5169 


(1) 


2 


(1878), 12 U.S.C. § 27, on the theory that the issuance of the 
certificate was forbidden by the Banking Act of 1933, e. 89, 
§ 23, 48 Stat. 189, 12 U.S.C. ¢ 36(c), which regulates the 
location of branches of national banks. The amount in con- 
troversy exceeded the sum or value of $10,000 exclusive 
of interest and costs. The District Court therefore had 
jurisdiction under 28 U.S.C. § 1331, providing for federal- 
question jurisdiction. 

Subsequently, after the enactment of Section 3(5) of 
Louisiana Act 275 of 1962 (now codified as La. Rev. Stat. 
6 :§1003 (5) ), forbidding the opening of banks owned by bank 
holding companies, appellees contended that this statute 
provided a new and independent reason why the Comp- 
troller was without authority to issue a certificate under 
12 U.S.C. § 27. This issue is likewise a federal question, 
of which the District Court had jurisdiction under 28 U.S.C. 
§ 1331. 

Final judgment in favor of appellees was entered by the 


District Court on December 5, 1962. Appellant Whitney Na- 
tional Bank in Jefferson Parish filed its Notice of Appeal 
on January 31, 1963, and appellant Comptroller of the Cur- 
rency filed his Notice of Appeal on February 1, 1963. This 
Court, therefore, has jurisdiction of the appeal under 28 
U.S.C. § 1291 and Fed. R. Civ. P., Rule 73. 


STATEMENT OF THE CASE' 


Whitney National Bank of New Orleans (Whitney-New 
Orleans) is a large metropolitan bank organized and char- 
tered under the National Bank Act, Act of June 3, 1864, 
c. 106, 13 Stat. 99, as amended, 12 U.S.C. $§ 21-215. Whitney- 
New Orleans is located in the City of New Orleans, which is 
coextensive with the Parish of Orleans. (A parish in Louisi- 
ana is the equivalent of a county in other states.) Whitney- 


1“«R.” citations are to pages of the Joint Appendix. 

Proof of most of the relevant facts is supplied by the decision 
of the Federal Reserve Board, R. 96-106, and Mr. Saxon’s affidavit 
of June 20, 1962, R. 41-48. 
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New Orleans’ home office and its 11 branches are all located 
in Orleans Parish, although that parish includes only the 
central part of the greater New Orleans metropolitan area. 
The reason that Whitney-New Orleans is limited to Orleans 
Parish is that both Whitney-New Orleans and other New 
Orleans natignal banks are prevented by 12 U.S.C. { 36(c) 
from establi$hing branches outside Orleans Parish, That 
section provides that national banks may establish branches 
only within the geographic limits imposed on state banks 
by state law. Louisiana state banks in New Orleans (ex- 
cept those with capital of less than $100,000) are prohibited 
from establishing branches outside Orleans Parish by La. 
Rev. Stat. 6:$§ 54 and 328. 

As the New Orleans metropolitan area has expanded, hoth 
Whitney-New Orleans and its urban competitors have 
found themselves greatly handicapped in being unable, be- 
cause of the geographical restrictions mentioned above, to 
follow their customers into the suburbs outside the limits of 
Orleans Parish. This problem is typical of the problems 
faced by city banks in areas all over the country (R.100). As 
has happened in similar situations throughout the United 
States, the large New Orleans banks have sought to be con- 
nected with banking operations in the suburbs by means 
other than establishing branches, from which they are pre- 
cluded. 4 

Jefferson Parish, adjacent to Orleans Parish on the west, 
is a rapidly developing part of the New Orleans metropolli- 
tan area (R.100-101). Many of the residents of Jefferson 
Parish are customers of the large New Orleans banks, in- 
cluding Whitney-New Orleans. They, of course, find it incon- 
venient to maintain their relations with their downtown 
banks as long as those banks are precluded from establishing 
branches in their neighborhoods. Two of Whitney-New Or- 
leans’ principal competitors have met this problem by estab- 
lishing ‘‘affiliate’’ or ‘‘satellite’’ banks in Jefferson Parish. 
The National Bank of Commerce in New Orleans, Whitney- 
New Orleans’ largest competitor, in 1955 arranged for a 
majority of its stockholders to subscribe to a majority of 
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the stock of a newly organized bank in Jefferson Parish, 
named the National Bank of Commerce in Jefferson Parish. 
(See R.42, 49-56, 116-117.) This bank has now been in 
operation for more than seven years, and presently has five 
offices located in Jefferson Parish. A similar method was 
used by the National American Bank, the fourth largest 
bank in New Orleans, whose individual controlling stock- 
holder purchased a controlling interest in the Merchants 
Trust and Savings Bank of Kenner, which operates in 
Jefferson Parish. (R.42, 116. Merchants Trust was for- 
merly a plaintiff in these proceedings, but withdrew after 
the above circumstances were pointed out by Whitney- 
Jefferson, being replaced by the Bank of Louisiana. R. 
169, 172-174, 203.) 

The close connections thus established between two of 
Whitney-New Orleans’ three principal competitors and 
banks in Jefferson Parish have enabled these banks to take 
customers away from Whitney-New Orleans, and have given 
them a very substantial competitive advantage over Whit- 
ney-New Orleans in Jefferson Parish. In these circum- 
stances, Whitney-New Orleans determined that it too must 
establish relations with a bank in Jefferson Parish to main- 
tain its competitive position. Whitney-New Orleans pre- 
pared a program by which another national bank could be 
established in Jefferson Parish, a separate corporate entity 
but connected with Whitney-New Orleans in that both banks 
would be owned by the same registered bank holding com- 
pany. Under federal law, approval would be required of 
the various phases of the program by the Federal Reserve 
Board and the Comptroller of the Currency. These agencies, 
largely because of the considerations set forth above, have 
given their approval (R.44-47, 96-106). 


The Whitney Holding Corporation program provided that 
Whitney-New Orleans would submit to its stockholders a 
plan of reorganization, the effect of which would be that 
the stock of the bank would be owned by Whitney Holding 
Corporation (Whitney Holding) and the stock of Whitney 
Holding would be owned pro rata by the former stock- 
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holders of the bank (R.43-44). Whitney-New Orleans would 
continue, as previously, to conduct a banking business lim- 
ited to Orleans Parish. Whitney-New Orleans, if its stock- 
holders approved, and under specific regulations of the Fed- 
eral Reserve Board, would pay to Whitney Holding, out of 
its undivided profits available for dividends, a dividend of 
$650,000. Whitney Holding would use these funds to estab- 
lish, as a wholly owned subsidiary, Whitney National Bank 
in Jefferson Parish (Whitney-Jefferson) (R.46). The stock- 
holders overwhelmingly approved this program (R.324-328). 

Under federal law the Comptroller of the Curreney had 
sole jurisdiction to pass on the reorganization of Whitney- 
New Orleans and the formation of a new national bank in 
Jefferson Parish. Rev. Stat. § 5168 (1878), as amended, 12 
U.S.C. § 26, as amended, 12 U.S.C. § 26 (Supp. III, 1959-61) ; 
Rev. Stat. §5169 (1878), 12 U.S.C. §27; Act of Sept. 8, 
1959, § 20, 73 Stat. 460, 12 U.S.C. $215, as amended, 12 
U.S.C. § 215 (Supp. III, 1959-61). The Federal Reserve 
Board had sole jurisdiction to pass on the use of funds 
of Whitney Holding to create Whitney-Jefferson and 
on the acquisition of the stock of that bank by Whitney 
Holding (Ag of May 9, 1956, c. 240, §§ 2-9, 70 Stat. 133, 
12 U.S.C. §§ 1841-1848). Accordingly, Whitney-New 
Orleans submitted its program to the Comptroller of 
the Currency and the Federal Reserve Board by detailed 
written applications filed in June and July 1961. The 
application to the Board was published in the Federal 
Register on July 28, 1961 (R.98). On October 3, 1961, after 
four months’ investigation, the Comptroller approved the 
reorganization of Whitney-New Orleans and the creation of 
Whitney-Jefferson, all subject to the approval of the Federal 
Reserve Board (R.44). On May 3, 1962, the Federal Reserve 
Board approved, as in the public interest, the formation of 
Whitney Holding and its acquisition of the stock of the 
two proposed banking subsidiaries (R.96). The Board's 
action was tal-en after a public hearing, held on January 17, 
1962, of which notice had previously been given in the 
Federal Register (R.58), which notice invited all interested 
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parties to appear and register their views. Not one of the 
appellees had appeared or registered any objection to the 
Whitney program or any part thereof (R.61).? 

On May 10, 1962, Whitney-Jefferson executed and de- 
livered to the Comptroller of the Currency its Articles of 
Association and its Certificate of Organization. On that day, 
in accordance with Rev. Stat. § 5136 (1878), as amended, 
12 U.S.C. § 24, as amended, 12 U.S.C. § 24 (Supp. III, 1959- 
61), Whitney-Jefferson became a body corporate and a na- 
tional banking association. By letter dated May 11, 1962, 
William B. Camp, Deputy Comptroller of the Currency, 
recognized the corporate existence of Whitney-Jefferson 
as a national banking association (R.392-394). On May 18, 
1962, the Comptroller approved the final corporate steps 
necessary to complete the Whitney Holding Corporation 
program (R. 34, 46). 

On May 10, 1962, the first meeting of the stockholders of 
Whitnev-Jefferson was held, and the directors of that bank 
were duly elected. On May 24, the directors met, were sworn 
and qualified, and took office, paying the purchase price for 
their qualifying shares. Bylaws were adopted, and officers 
of the bank were elected (R.46, 390). Whitney-Jefferson, 
the new bank, subscribed for $18,000 worth of stock in the 
Federal Reserve Bank of Atlanta, and paid therefor (R. 
390). Whitney-Jefferson thus became a member in its own 
right of the Federal Reserve System. Whitney-Jefferson 
has its own separate eapital structure, consisting of $500,000 


?In spite of their failure to appear in the Board proceedings, two 
of the appellee banks have filed a petition to review the Board’s 
order in the Court of Appeals for the Fifth Circuit. Bank of New 
Orleans v. Board of Governors of the Federal Reserve System, 5th 
Cir., No. 19,788. The petition purports to be filed under Section 9 
of the Federal Bank Holding Company Act, 12 U.S.C. § 1848, al- 
though that section provides that “any party aggrieved by an order 
of the Board” (italics added) may petition for review. Section 1848 
does not provide that the filing of a petition for review shall stay 
the effectiveness of the Board’s order; the order in question here 
has not been stayed and is now in effect. 


7 
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capital, $1004000 surplus, and $50,000 undivided profits, all 
of which has been paid (R. 46, 114, 389). 

As of May 25, 1962, the sole remaining legal step neces- 
sary to permit the opening of Whitney-Jefferson for busi- 
ness was the issuance to it by the Comptroller of a certificate 
permitting it to commence business as a national bank. The 
Comptroller had already determined to issue such a certifi- 
cate, in the exercise of his discretionary authority under 
12 U.S.C. § 27, and was about to do so when this action was 
filed on June 9, 1962; Whitney-Jefferson was prepared to 
open, and would have opened its doors for business and 
commenced operations virtually as soon as it received such 
a certificate (R. 16, 27, 47, 115-131, 181-184, 329, 390-391). 
The issuance of the certificate was thus a pure formality. 

The original plaintiffs were three Louisiana state banks 
which claimed that they would lose business if Whitney- 
Jefferson were allowed to open (R. 16-19, 233). They con- 
tended that Whitney-Jefferson should be treated as though 
it were a branch of Whitney-New Orleans, and hence illegal 
under the branch banking restrictions contained in the na- 
tional banking law, 12 U.S.C. § 36(c). The banks sought a 
declaratory judgment in their favor and an injunction 
against the Comptroller prohibiting him from issuing his 
certificate to Whitney-Jefferson. Whitney-Jefferson moved 
to intervene as a defendant on June 19 (R. 40-41). Plain- 
tiffs initially opposed this motion (R. 147, 183), the hearing 
on which was delayed until July 6, 1962, at which time, 
without prior notice, plaintiffs withdrew their opposition 
(R. 228-229). During the entire interval, plaintiffs’ action 
had frustrated the efforts of Whitney-Jefferson to become 
a party, and the bank was effectively prevented from open- 
ing for business. 

On the filifig of the action, the Comptroller, who, as stated, 
was about to issue his certificate, informally agreed not 
to do so until plaintiffs could apply for a preliminary injunc- 
tion (R. 179). Defendants’ efforts to obtain a prompt hear- 
ing were unsuccessful, and finally, on June 27, the Comp- 
troller informed the Court through his attorney that he 


‘ 
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contemplated immediate issuance of a certificate for Whit- 
ney-Jefferson to commence business, and the bank stated 
that it was ready to commence business immediately (R. 
181-184, 190-191). The District Court thereupon cranted 
a temporary restraining order without hearing any argu- 
ment on the merits, stating that it was doing so for the 
sole purpose of preserving the status quo until a hearing 
on the preliminary injunction could be had (R. 176, 182, 
190). When the matter again came on for hearing on 
July 6, 1962, it was before a different judge, who was un- 
familiar with the case and was unwilling to express any 
opinion on the merits without hearing further argument, 
which was impossible at that time. The Court issued a 
preliminary injunction, stating that it was not in any way 
passing on the merits of the litigation but was merely 
ensuring that the status quo be preserved pendente lite 
(R. 272-273). 

We must now go back several weeks to explain a parallel 
course of events that had been developing in Louisiana. On 
Tune 3, 1962, six days before the complaint in this action was 
filed, House Bill No. 1221 was introduced in the Louisiana 
Ilouse of Representatives (R. 150-156, 314). This bill pro- 
hibited the formation of new bank holding companies and 
new acquisitions of bank stock by existing bank holding 
companies. The bill as introduced would not have affected 
Whitney Holding Corporation's ownership of Whitney-Jef- 
ferson, which was already an existing fact, or the right of 
Whitney-Jefferson to open for business upon receiving 
proper authorization from the federal authorities. 

Thus the situation at the time this action was brought 
was that Louisiana law contained no provision which in any 
way restricted the formation or existence of bank holding 
companies or the acquisition by them of bank stock. A bill 
was before the Legislature which, if enacted, would prohibit 
the formation of new bank holding companies or the ac- 
quisition by an existing bank holding company (¢.g., Whit- 
ney Holding) of any additional subsidiaries, but would not 


9 


affect’ Whitney Holding’s ownership of Whitney-J efferson 
or the right of Whitney-Jefferson to open for business. | 
On June 27, 1962, the same day on which the temporary 
restraining order was issued, more than two weeks after 
this action was,commenced, and some time after the Comp- 
troller would have issued his certificate and the bank would 
have opened haa it not been for the commencement of this 
action, the bill before the Louisiana Legislature was 
amended on the floor of the House to insert a new sub- 
section 5 in Section 3 thereof. That subsection reads: 


“Jt shall be unlawful .. . (5) for any bank holding 
company or subsidiary thereof to open for business 
any bank not now opened for business, whether or not, 
a charter, permit, license or certificate to open for busi- 
ness has already been issued’’ (R. 157, 207, 334). 


In the argument on July 6, 1962, on plaintiffs’ motion for 
a preliminary injunction, Whitney-Jefferson argued that 
such an injunetion should not be issued because, in view of 
the pendeney ef the pill as amended in the Louisiana Legis- 
lature, the injunction could have the effect of decisively 
changing the status quo rather than preserving it as in- 
tended (R. 264-266). The Court rejected this argument. 
The hill, contzining the amendment quoted, was enacted into 
law, being signed by the Governor of Louisiana on July 10, 
1962 (R. 300); Having been certified as “emergency ”’ legis- 
lation, it became effective on that day (R. 290, 296, 301). This 
was a month after the Comptroller’s agreement temporarily 
to withhold his certificate because of the filing of this action, 
almost two weeks after the temporary restraining order 
had issued on June 27, and four days after the preliminary 
injunction had been issued. 

It is of theagutmost importance to realize that, but for the 
restraining ¢ sder and preliminary injunction, Whitney-Jef- 
ferson would have received its certificate and would have 
opened for business considerably before the effective date 
of the statute. Since the Louisiana statute does not in any 
way purport to make illegal the operation of holding-com- 
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pany-owned banks which were open on the effective date of 
the statute, the continued operation of Whitney-Jefferson 
would have been consistent with the statute, and the bank 
would be in operation today. Whitney-Jefferson did not 
open before the effective date of the statute, and is not in 
operation today, solely because the Comptroller was re- 
strained from issuing his certificate by orders issued in this 
litigation, which at that time involved only the quite differ- 
ent question of whether Whitney-Jefferson should be treated 
as a ‘‘branch’’ of Whitney-New Orleans. 

The temporary restraining order and preliminary injunc- 
tion had been issued to preserve the status quo, but in fact 
they had the opposite effect. During the period when the 
Comptroller was restrained by these orders, the status quo 
was drastically altered by the enactment of the Louisiana 
statute. That enactment changed the entire complexion of 
the present litigation. In their next pleading, their Points 
and Authorities in support of their cross-motion for sum- 
mary judgement, filed July 24, 1962, appellees relied on the 
Louisiana statute as an additional reason why Whitney- 
Jefferson would not open. Subsequently the State Bank 
Commissioner of Louisiana moved for leave, and was al- 
lowed, to intervene as a plaintiff, on the ground that the 
opening of Whitney-Jefferson would infringe the new stat- 
ute, of which he was the administrator (R. 346-358). Appel- 
lants took the position that Section 3(5) of the Louisiana 
statute does not apply to Whitney-Jefferson, or that, if it 
dees so apply, it is pro tanto unconstitutional. 

All parties moved for summary judgment, and oral argu- 
ment was heard on October 19, 1962, before vet a third 
judge, who had heard none of the preceding arguments. In 
its memorandum opinion of November 5, 1962, the District 
Court held that the Comptroller was precluded from issuing 
his certificate by Section 3(5) of the Louisiana statute 
(R. 435, 437). The Court expressly declined to decide the 
question whether Whitney-Jefferson should be treated as 
an illegal ‘‘branch’’ of Whitney-New Orleans (R. 438). 

Accordingly, it must be assumed, for the purpose of re- 
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viewing the boistriet Court’s determination of the only 
issue it decided, that Whitney-Jefferson is not an illezal 
“‘branch.’’ Yet it will be remembered that the ‘‘branch’’ 
question was the only issue before the Court when the 
temporary restraining order and preliminary injunction 
were granted, and that, had it not been for the desire of the 
Court to preserve the status quo until a decision on that 
issue could be reached, Whitney-Jefferson could and would 
have opened without infringing any Louisiana statute and 
would be in operation today. Thus we have the bizarre situ- 
ation that temporary orders, entered to preserve the status 
quo, were subsequently held to have decisively changed the 
status quo and to have prevented appellants from taking 
action which, so far as anything decided on the merits by 
the District Court is concerned, they were fully entitled to 
take at the time. In all the proceedings prior to the enact- 
ment of the Louisiana statute, appellants had indicated 
their willinghess to let continued operation of the new bank 
rest on the Court’s ultimate decision on the merits of the 


“‘branch’’ cfuestion—which would have controlled its con- 
tinued opergtion in any event. 


STATEMENT OF POINTS 

1. The District Court erred in enjoining the opening of 
Whitney National Bank in Jefferson Parish on the ground 
that such opening would violate Section 3(5) of Louisiana 
Act 275 of 1962, for the following reasons: 

A. Section 3(5) of Louisiana Act 275 of 1962, which pur- 
ports to prohibit the opening of banks within the state which 
are owned by bank holding companies, if interpreted as 
applying to national banks, violates the Supremacy Clause 
(Article VI, Clause 2) of the United States Constitution 
to the extent that it would prevent the Comptroller of the 
Currency of the United States from issuing his Certificate 
of Authority to commence a banking business to Whitney 
National Bank in Jefferson Parish, or would prevent such 
bank from opening, where 

(1) before the introduction or enactment of the 
Louisiana statute Whitney National Bank in Jefferson 
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Parish had been duly organized and its stock acquired 
by Whitney Holding Corporation, and 

(2) before the enactment of the Louisiana statute 
the Comptroller of the Currency would have issued the 
Certificate of Authority in question, and the bank would 
have opened, had he not been prevented from doing so 
by a temporary restraining order and preliminary in- 
junction issued by the District Court in this proceeding 
to preserve the status quo pending determination of the 
wholly different issue of whether such bank would be an 
unlawful ‘‘branch’’ under the provisions of 12 U.S.C. 
§ 36(¢), which issue was never adjudicated by the Dis- 
trict Court. 


B. Section 3(5) of Louisiana Act 275 of 1962, if inter- 
preted as preventing the opening of Whitney National Bank 
in Jefferson Parish, violates Article I, Section 10, Clause 1, 
of the United States Constitution. 

2. If the Court should reach the question whether Whitney 


National Bank in Jefferson Parish is a ‘‘branch’’ of Whit- 
ney National Bank of New Orleans within the meaning of 
12 U.S.C. § 36(¢), it should hold that one national bank is 
not a ‘‘branch’’ of another merely because both are owned 
by the same bank holding company, or because of anything 
else disclosed by the record in this case. 


SUMMARY OF ARGUMENT 


I. Section 3(5) of Louisiana Act 275 of 1962 violates 
the Supremacy Clause of the United States Constitution. 
In purporting to forbid the opening of a national bank, 
which has satisfied all requirements of federal law and 
has been approved and chartered by the appropriate fed- 
eral authorities, Louisiana has placed itself directly in 
conflict with the National Bank Act. That Act sets forth 
a complete system for the organization, establishment and 
chartering of national banks, and provides (12 U.S.C. 
§§ 26-27) that a national bank may open for business on 
meeting all the requirements of the Act itself. It is clear 
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both from the language of the Act and from a long line 
of cases codstruing it that Congress intended to pre-empt 
the ficld of. determining when a national bank may open 
for business. Any state attempt to impose additional re- 
quirements on a national bank before it may open is, there- 
fore, unconstitutional, unless by some later enactment Con- 
gress has remitted to the states the power to interfere 
with the opening of a national bank. 

The District Court held that Section 3(5) of the Louisi- 
ana statute was ‘‘authorized’’ by Section 7 of the Federal 
Bank Holding Company Act, 12 U.S.C. 41846. That sec- 
tion, however, merely provides that the enactment of the 
Holding Company Act was not intended as a Congres- 
sional pre-emption of the field of bank holding company 
regulation. It was expressly stated that Section 1846 
“‘does not grant any new authority to states over national 
banks.’’? Thus, since Louisiana would have had no power 
to enact Section 3(5) before the passage of the Federal 
Bank Holding Company Act, it remains without such power 
today. 

Even on the assumption that states have the power to 
prohibit ownership by holding companies of stock in na- 
tional banks (a dubious question which need not be de- 
cided in determining the narrow issue presented here), 
such power is very different from power in the states to 
interfere with the opening for business or operation of a 
national bank itself. The fact that a state has jurisdic- 
tion over persons or corporations within its borders who 
own stock in national banks does not give it jurisdiction 
to prevent the opening of such a bank because of objec- 
tions by the state to such ownership. Recognition of this 
power in the states would countenance state interference 
with national banks going far beyond their constitutional 
powers over stockholders, and would seriously impair the 
dual banking system. 

Moreover, Section 3(5) as applied to Whitney-Jefferson 
impairs the obligation of a contract between the United 
States and the bank, and deprives the bank of vested rights 
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which it was prevented from exercising before the effective 
date of the state statute in question only by injunctive 
orders issued in this case for the purpose of preserving 
the then existing status quo, pending determination whether 
Whitney-Jefferson was an illegal branch of Whitney-New 
Orleans—a question not reached at all by the Court below. 
This presents a situation which this Court should rectify 
in the exercise of its equity powers. 

II. Appellees’ alternate claim below that Whitney-Jef- 
ferson is in substance a ‘‘branch’’ of Whitney-New Orleans 
(not passed on by the District Court) must be rejected. 
Holding company banking is a recognized alternative to 
branch banking which Congress has deliberately chosen 
to regulate by a different statutory scheme. When the 
present branch-banking statute (12 U.S.C. §36(c)) was 
enacted in 1933, Congress heard extensive testimony on 
the similarities and differences between branch banking 
and holding company banking, and devised different sets 
of provisions to deal with each. In enacting the Federal 
Bank Holding Company Act of 1956, Congress expressly 
rejected a proposal to make bank holding companies sub- 
ject to state restrictions on branch banking. 

First National Bank in Billings v. First Bank Stock Corp., 
306 F.2d 937 (9th Cir. 1962), the only case which has dealt 
with the precise issue presented here, held on very simi- 
lar facts that a holding company subsidiary was not a 
“‘branch.’? There are many important operating differ- 
ences between these two types of banking, stemming in 
large part from the two different patterns of regulation 
which Congress has enacted. On the facts of the present 
ease it is clear that Whitney-Jefferson will not operate 
as though it were a branch of Whitney-New Orleans. This 
result, moreover, follows a fortiori from Camden Trust 
Co. v. Gidney, 301 F.2d 521 (D.C. Cir.), cert. denied, 369 
U.S. 886 (1962), the only relevant precedent in this Cir- 
cuit, in which the Court rejected a claim that one bank 
was a ‘‘branch”’ of another which was owned by the same 
individual stockholders. 
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ARGUMENT 
I 


THE DISTRICT COURT ERRED IN HOLDING THAT SECTION 3(5) 
OF LOUISIANA ACT 275 oF 1962 CAN PREVENT THE COMP- 
TROLLER OF THE CURRENCY FROM ISSUING HIS CERTIFI- 
CATE OF AUTHORITY TO COMMENCE A BANKING BUSINESS 
TO WHITNEY NATIONAL BANK IN JEFFERSON PARISH. 


The issue presented by this case is whether a state 
can constitutionally prohibit a national bank from opening 
its doors because of state disapproval of the owners of the 
bank’s stock, The court below held that the states have the 
power to do this, and in its order enjoined the appellants 
from chartering and opening Whitney-Jefferson in viola- 
tion of Louisiana Act 275 of 1962, ‘‘the enactment of which 
by the State of Lowisiana was authorized by the Federal 
Bank Holding Company Act, 12 U.S.C. § 1846" (italies 
added) (R. 451). 

Throughout this litigation the appellees have argued that 
the Federal Bank Holding Company Act of 1956, 12 U.S.C. 
§§ 1841-1848, somehow indicates a Congressional intent to 
permit the states to do what Louisiana has done here. The 
District Court was convineed by this argument. In its 
Memorandum Opinion the Court stated: 


“The Court rules that this statute [Section 3(5) of 
Louisiana Act 275] is directly applicable to the pro- 
posed Defendant, Whitney National Bank in Jefferson 
Parish and that said statute makes it unlawful for 
said bank to commence business. Relying on the au- 
thority of Braeburn Securities Corp. v. Smith, 153 N.E. 
2d 806, appeal dismissed for want of substantial Fed- 
eral question, 359 U.S. 311 (1959) and Opinion of the 
Justices, 151 A.2d 236 (N.H. 1959) upholding the con- 
stitutionality of similar state statutes, the Court rules 
that the passage of Louisiana Act 275 3(5) of 1962 was 
within the power reserved to the states under 12 U.S.C. 
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Section 1846, the Federal Bank Holding Company Act”’ 
(R. 437). 


In so holding the District Court fell into serious error. 
The narrow question before the court below, as stated above, 
was whether a state could constitutionally prohibit a na- 
tional bank from opening its doors because of state disap- 
proval of the owners of the bank’s stock. It is not, and can- 
not be, argued that before the enactment of the Federal 
Bank Holding Company Act a state could do this, since the 
federal government had by the National Bank Act of 1864 
pre-empted the field of the establishment of national banks. 
This is shown in the section immediately following. The 
pre-emption of this field is not modified or withdrawn by 
the Federal Bank Holding Company Act. As the second 
following section demonstrates, all that Section 1846 of 
that Act purports to do—as Congress made abundantly 
clear—was not to pre-empt the field of bank holding com- 


pany regulation, thus leaving unaffected the power and 
jurisdiction of the states in that field. This is a precise dis- 
tinction, but one of critical and far-reaching importance. 


A. A STATE ATTEMPT TO PROHIBIT A NATIONAL BANK 
FROM OPENING FOR BUSINESS IS IN CONFLICT WITH THE 
NATIONAL BANK ACT, AND HENCE WITH THE SUPREMACY 
CLAUSE OF THE CONSTITUTION. 


National banks are regulated primarily by the National 
Bank Act, originally enacted in 1864 to establish a national 
banking system. Appellants’ first and primary contention 
is that in the National Bank Act Congress has set, to the 
exclusion of all other standards, the standards by which the 
organization, establishment and commencement of business 
of national banks are to be governed. Thus Congress has 
pre-empted, to the exclusion of state legislation, the field 
of the organization, establishment and opening for business 
of national banks. If this contention is accurate, it follows 
that any state legislation dealing with these subjects, par- 


17 


ticularly in a manner inconsistent with the provisions of the 
National Bank Act, is unconstitutional. 

A series of provisions in the National Bank Act, Rev. 
Stat. §§ 5133-5136, 5168-5170 (1878), as amended, 12 U.S.C. 
§§ 21-28 (1958 and Supp. III, 1959-61), sets forth a complete 
and systematic scheme for the establishment of national 
banks. Section 21 of 12 U.S.C. provides for articles of 
incorporation; Section 22 provides for an organization 
certificate ; Section 23 provides for the execution and trans- 
mission to the Comptroller of the Currency of the organiza- 
tion certificate; Section 24 provides that a national bank- 
ing association shall become a body corporate ‘‘as from 
the date of the execution of its organization certificate,’ 
and sets forth in great detail the corporate powers of 
national banking associations. 

Section 26, which is particularly important to the present 
case, reads as follows: 


‘‘Whenever a certificate [of organization] is trans- 
mitted to the Comptroller of the Currency, as provided 
in this chapter, and the association transmitting the 
same notifies the comptroller that all of its capital 
stock has been duly paid in, and that such asso- 
ciation has complied with all the provisions of this 
chapter required to be complied with before an as- 
sociation shall be authorized to commence the busi- 
ness of banking, the comptroller shall examine into the 
condition of such association, ascertain especially the 
amount of money paid in on account of its capital, the 
name and place of residence of each of its directors, and 
the amount of the capital stock of which each is the 
owner in good faith, and generally whether such asso- 
ciation has complied with all the provisions of this chap- 
ter required to entitle it to engage in the business of 
banking; and shall cause to be made and attested by the 
oaths of a majority of the directors, and by the president 
or cashier of the association, a statement of all the 
facts necessary to enable the comptroller to determine 


18 


whether the association is lawfully entitled to com- 
mence the business of banking.’’ (Italics added.) 


Section 27 provides that, on the basis of the examination 
provided for in Section 26, the Comptroller shall determine 
whether or not ‘‘such association has complied with all the 
provisions required to be complied with before commencing 
the business of banking,’’ and if he thus finds that ‘‘such 
association is authorized to commence such business’’ he 
shall issue his certificate authorizing the bank to open its 
doors. (This is the certificate which the Comptroller has 
been enjoined from issuing in the present case.) Thus, 
Sections 26 and 27, read together, clearly provide that the 
Comptroller may issue his certificate on finding that the 
association in question has complied with ‘‘all the pro- 
visions of this chapter,’’ that is, the National Bank Act 
as amended. No compliance with any provision of state 
law is required. 

It has been consistently held that the provisions just dis- 
cussed express a Congressional intention to pre-empt the 
field of the establishment and chartering of national banks. 
“(T]he National Bank Act constitutes ‘by itself a complete 
system for the establishment and government of National 
Banks’ ’’. Deitrick v. Greaney, 309 U.S. 190, 194 (1940). 
The Court was there quoting from Cook County National 
Bank v. United States, 107 U.S. 445 (1883), where it had 
declared: 


“‘We consider that act [the National Bank Act] as 
constituting by itself a complete system for the estab- 
lishment and government of national banks, prescribing 
the manner in which they may be formed, .. . [ete.]. 
Everything essential to the formation of the banks, the 
issue, security, and redemption of their notes, the wind- 
ing up of the institutions, and the distribution of their 
effects, are fully provided for, as in a separate code by 
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itself, neither limited nor enlarged by other statutory 
provisions ...’’ (Italics added.) 107 U.S. at 448. 


In Cook County the Court used this reasoning to hold in- 
applicable to national banks certain federal legislation 
which on its face was broad enough to apply to them.* 
Beyond any question whatever the Court would have held 
any attempted state interference with the formation or 
establishment of a national bank to be precluded by the 
statutory scheme enacted by Congress. To the same effect, 
see Dinan v. First National Bank of Detroit, 117 F.2d 459 
(6th Cir. 1941), cert. dismissed, 315 U.S. 824 (1942) ; Cooper 
v. O’Connor, 105 F.2d 761, 763 (D.C. Cir. 1939). 

It is clear, then, that Congress has pre-empted the field of 
the organization and chartering of national banks. In 
deciding whether to grant a charter the Comptroller need 
consider only applicable federal law; no state law can 
inhibit or restrict his decision to issue a charter or the 
authority of a national bank to which a charter has been 
issued from opening for business.‘ 


% The precise question was whether provisions of the bankruptcy 
law giving the United States, when a creditor, a priority in the 
assets of “any insolvent person” applied to the assets of a national 
bank. The Court answered the question in the negative. Other 
eases have held that state legislation which referred to banks 
generally, or to all foreign corporations, would be construed not to 
apply to national banks because of the constitutional problems 
created if the state were held to have attempted to regulate such 
banks. Steward vy. Atlantic National Bank of Boston, 27 F.2d 224 
(9th Cir, 1928); Bank of America N.T. & S. Ass’n v. Lima, 103 F. 
Supp. 916 (D. Mass. 1952); Henrys v. Raboin, 395 Ill. 118, 69 N.F. 
2d 491 (1946). Since Section 3(5) of Louisiana Act 275 docs not 
specifically refer to national banks, this Court could similarly avoid. 
the constitutional problem in the case at bar by interpreting that 
section as not applying to national banks. 

4The situation is thus contrasted with that presented by an 
application to the Comptroller by an existing national bank to 
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Section 3(5) of the Louisiana statute thus presents us 
with a plain conflict between state law and federal law. 
The National Bank Act says that the Comptroller may issue 
his certificate if he finds that a national banking association 
has complied with all the provisions of the National Bank 
‘Act itself. Louisiana now says (as Section 3(5) of the 
Louisiana statute is interpreted by the appellees and by the 
District Court) that compliance with the National Bank Act 
is not enough; the Comptroller may not issue his certificate 
and the bank may not open for business unless it has com- 
plied with any further requirements which may be found in 
the laws of the state where the bank’s operations are to be 
located. Either the federal law or the state law must fall, 
and the Supremacy Clause of the Constitution leaves no 
doubt as to which one must give way. 

McCulloch v. Maryland, 4 Wheat. 316 (1819), upholding 
the right of the federal government to maintain a national 
banking system unimpeded by a state tax thereon, was the 
first of a long line of decisions holding various kinds of 
attempted state interference with national banks uncon- 
stitutional under the Supremacy Clause. In addition to the 
decisions cited above, the states have been held with- 
out power, for example, to regulate the distribution of the 
assets of insolvent national banks (Davis v. Elmira Savings 
Bank, 161 U.S. 275, 283 (1896)), to regulate the right of 
insolvent national banks to receive deposits (Easton v. 
Iowa, 188 U.S. 220 (1903)), or to prohibit national banks 
from using such words as ‘‘saving”’ or ‘savings’? in their 
names or advertisement (Franklin. National Bank v. New 
Yorl:, 347 U.S. 373 (1954)). In this recent case the Court 
said: 

“There appears to be a clear conflict between the law 
of New York and the law of the Federal Government. 


We cannot resolve conflicts of authority by our judg- 
ment as to the wisdom or need of either conflicting 


ee eee eS 
establish a branch. There, of course, the Comptroller is directed by 
12 U.S.C. § 36(¢) to take account of state law. Congress well knew 
how to give such a direction when it so chose. 
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policy. The compact between the states creating the 
Federal Government resolves them as a matter of 
supremacy. However wise or needful New York’s 
policy, a matter as to which we express no judgment, 
it must’ give way to the contrary federal policy.’’? 347 
U.S. at 378-795 

! 

The authorities and principles which we have discussed 
demonstrate that a state cannot prevent a national bank 
from opening its doors for business, let alone prevent the 
Comptroller of the Currency from issuing a certificate, 
unless Congress by granting an exception from its pre- 
emption of gthe field has authorized the states to do so. 
Plaintiffs claimed, and the District Court held, that Con- 
gress did exactly that in Section 7 of the Federal Bank 
Holding Company Act of 1956. As we shall see immediately 
below, this argument cannot be sustained. 


B, NOTHING IN THE FEDERAL BANK HOLDING COMPANY ACT 
GIVES THE STATES THE RIGHT TO PROHIBIT A NATIONAL 
BANK FROM OPENING FOR BUSINESS. 


Section 7 of the Federal Bank Holding Company Act, 
relied upon by the District Court, reads in its entirety as 
follows: 


‘‘The enactment by Congress of this chapter shall not 
be construed as preventing any State from exercising 


5 These principles have again been reaffirmed during the current 
term in Mercantile National Bank at Dallas y. Langdeau, 371 
U.S. 555 (1963), where the Supreme Court held a state decision that 
a national bank could be sued in a certain state court to be incon- 
sistent with controlling federal law. See also First National Bank 
of San Jose v. California, 262 U.S. 366 (1923); National Bank v. 
Commonwealth, 9 Wall. 353, 362 (1870); Starr v. O’Connor, Comp- 
troller of the Currency, 118 F.2d 548 (6th Cir. 1941); American 
Surety Co. v. Baldwin, 90 F.2d 708 (7th Cir. 1937); Brust v. First 
National Bank of Stevens Point, 184 Wis. 15, 198 N.W. 749 (1924): 
7 Michie, Bans and Banking, ch. 15, § 5 (1944). 
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such powers and jurisdiction which it now has or may 
hereafter have with respect to banks, bank holding 
companies and subsidiaries thereof.”’ 12 U.S.C. § 1846. 


Here Congress declares in familiar language that in enact- 
ing the Federal Bank Holding Company Act (which is the 
kind of comprehensive scheme of regulation that in the 
absence of such a provision might well be held to pre-empt 
the field covered by it) it did not intend to pre-empt the field 
of bank holding company regulation. If before this enact- 
ment a state could constitutionally regulate bank holding 
companies, then it could thereafter continue to do so, the 
federal statute notwithstanding. But Section 1846 gives the 
states no powers of encroachment on any field which Con- 
gress had previously pre-empted. 

Congress went out of its way to make this altogether 
clear. The Senate Report on the bill declared: 


‘‘\ great deal of concern has been expressed that 
section 7 of this bill . . . granted new authority and 
powers to States over national banks in general, and 
respecting the stocks of national banks in particular. ... 

“«Tn order to clarify the legislative history of section 
7 [12 U.S.C. § 1846], the committee wishes to empha- 
size that this Section does not grant any new authority 
to States over national banks. The purpose of the 
section is to preserve to the States those powers which 
they now have in our dual banking system. It is always 
of uppermost importance in legislation of this nature 
to preserve the dual system of National and State 
banks, and section 7 must be viewed in that light.’’ 
S. Rep. No. 1095 (part 2) (84th Cong., 2d Sess. 1956), 
p. 5. (Italies added.)® 


° Cf, also Hearings on S. 76 and S. 1118 before the Senate Com- 
mittee on Banking and Currency, 83d Cong,, 1st Sess., part 2 (1953), 
pp. 144, 204; Hearings on S. 76 and S. 1118 before the Senzte 
Committee on Banking and Currency, 83d Cong., 2d Sess., part 3 
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Thus Congress in advance specifically repudiated the argu- 
ment, which appellees have made throughout this litigation, 
that Sectior: 1846 somehow involves a remission to the states 
of authority to regulate national banks which they had not 
theretofore had.’ 

It is essential to understand the difference between Sec- 
tion 3(5) and another type of legislation with which the 
appellees have confused it. A number of states have passed 
a piece of legislation which is sometimes called the ‘‘Uni- 
form State Bank Holding Company Act.’’ This statute is 
similar to the Louisiana bill as originally introduced in the 
legislature, before its amendment by the addition of Section 
3(5). That is, the Uniform Act prohibits any new bank 
holding companies as defined from being organized after the 
effective date of the statute, and further prohibits, after 
such date, funy additional acquisitions of bank stock by 
existing bank holding companies. Appellees have re- 
peatedly referred to the Louisiana statute as enacted as the 
‘“‘Uniform State Bank Holding Company Act.’’ This is not 
the fact. Section 3(5), added to the Louisiana statute, is 
something Which no other state has ever enacted, and which 
raises quite different questions from those posed by the 
Uniform Act. Section 3(5) provides that a holding-com- 
pany-owned bank not open for business on the effective date 
of the statute may not open for business, whether or not a 
charter or certificate to open for business has already been 


(1954), 281-286, 311, 658; Hearings on S. 880, S. 2350, and H. R. 
6227 before a Subcommittee of the Senate Committee on Banking 
and Currency, 84th Cong., 1st Sess. (1955), pp. 133-134, 136, 299- 
300, 307, 320-321. 

7 Indeed, the references to the dual banking system in the passage 
just quoted indicate that Congress was not contemplating that the 
states could tngage in “bank holding company regulation” affecting 
national banks. Congress’ intent in enacting Section 1846 was, 
rather, to ensure that the states were not precluded from passing 
legislation affecting or regulating bank holding company ownership 
of state banks. Only thus, by preserving state control of state 
banks, could the dua] banking system be preserved. 
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issued.* In other words it does not regulate bank holding 
companies or the ownership or voting of bank stock held by 
them, but purports to forbid the opening or operation of a 
national bank itself. 

It is only this additional provision, added after this litiga- 
tion had already been commenced, which can possibly be 
argued to prohibit the opening of Whitney-Jefferson. 
Nothing in the bill as originally introduced would have 
prohibited it. The Act’s prohibition against stock acquisi- 
tions applies only to acquisitions made after the effective 
date of the statute (July 10, 1962), whereas Whitney Hold- 
ing Corporation acquired the stock of Whitney-Jefferson on 
May 24, 1962. Moreover, there is nothing in the Act which 
makes any attempt to require divestiture by bank holding 
companies of bank stock acquired (as was that of Whitney- 
Jefferson) prior to the effective date of the statute. 

Thus, the only provision of the statute which is in any way 
relevant to this litigation is Section 3(5). This is the 
only section which appellees have ever argued is relevant, 
or which the District Court relied upon in its decision. And 
Section 3(5) is the one section of the Act which is not found 
in the Uniform State Bank Holding Company Act, and 
which attempts, not to prohibit or regulate the formation of 
holding companies or the acquisition of stock by them, but 


‘It should be noted that Section 3(5), if applicable to national 
banks, purports to prohibit the opening of such a bank cven if the 
Comptroller's certificate to commence banking had already been 
issued prior to the effective date of the statute. Even the State 
Bank Commissioner of Louisiana in effect conceded, in his bricf 
below, that there is grave doubt whether Section 3(5) is in this 
respect. constitutional; he said: “It is not necessary, therefore, for 
this court to decide whether Section 3(5) of Act 275 can consti- 
tutionally prevent a chartered national bank, authorized to com- 
mence the business of banking, from opening its door for busincss” 
(p. 17). If this purported effect of Section 3(5) is unconstitutional, 
as it clearly is, then the whole section must fall, as it constitutes a 
single integrated scheme, directed toward the opening for business of 
national banks. 
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rather the chartering and opening for business of an ezist- 
ing national banking association. If, therefore, Louisiana 
had enacted only the Uniform State Bank Holding Company 
Act, no claim could have been made that the opening of 
Whitney-Je:ferson was illegal, and that bank would be in 
operation today. This salient fact must be continually borne 
in mind as appellees confuse the Louisiana statute with the 
State Uniform Act or quote passages in the legislative 
history of the Federal Bank Holding Company Act ap- 
parently favorable to the State Uniform Act® as authori- 
zations for Louisiana Section 3(5). 

The District Court wholly failed to understand this im- 
portant distinction between Section 3(5) of the Louisiana 
statute and other legislation presenting quite different 
problems. This confusion on the part of the Court is shown 
hy its reliance on Braeburn Securities Corp. v. Smith, 15 
Ill. 2d 55, 153 N.E. 2d 806 (1958), appeal dismissed, 359 U.S. 
311 (1959), and Opinion of the Justices, 102 N.H. 106, 151 
A.2d 236 (N.H. 1959), and the Court’s statement that these 
cases involved statutes ‘‘similar”’ to Louisiana’s (page 15, 
supra). These state cases are without relevance to the 
present sitttation. In both of these cases it was held that 
statutes constituting essentially the Uniform State Bank 
Holding Company Act did not violate the Federal Consti- 
tution. Neither statute contained any provision similar to 
Section 3(5) of the Lonisiana Act. These cases thus in- 

®Thus the appellees argued below that some Congressmen re- 
carded Georgia’s Bank Holding Company Act as constitutional 
under 12 U.S.C. § 1846, and that the Georgia Act is “very similar 
to the Louisiana Act.” (Memorandum of State Bank Commissioner 
in Support of his Motion for Summary Judgment, page 8.) But the 
Georgia statute was the Uniform State Bank Holding Company 
Act, and contained no provision in any way similar to Section 3(5) 
of the Louisiana statute. See R. 409-411. The plain fact is that, 
if Louisiana had enacted the Georgia statute instead of the statute 
which it did enact, there would be no provision in Louisiana law. 
which even arguably could prevent Whitney-Jefferson from opening. 
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volved, not the question presented by this litigation—that 
is, whether a state may prohibit the opening for business of 
a national banking association—but rather the quite dif- 
ferent question of whether a state may prohibit acquisitions 
of bank stock by existing or new bank holding companies. 

Moreover, neither the Illinois nor the New Hampshire 
court focused on the question, which is a substantial one, of 
whether a state attempt to regulate the ownership of stock 
of national banking associations violates the Supremacy 
Clause because of the ‘‘complete system for the establish- 
ment and government of National Banks’ contained in the 
National Bank Act. Deitrick v. Greaney, 309 U.S. 190, 194 
(1940). Any disposition of this question would require 
consideration of a line of eases holding that Rev. Stat. § 5139 
(1878), 12 U.S.C. §52, which provides for the transfer- 
ability of national bank stock, prevails over any provision 
of state law which would restrict such transferability. F.g., 
McClelland v. Merchants’ & Miners’ National Bank, T7 Colo. 


302, 236 Pac. T44 (Colo. 1925); see Scott v. Pequonnock 
National Bank, 15 Fed. 494 (S.D.N.Y. 1883); Equitable 
Life Assurance Society v. Moore, 29 F. Supp. 179 (B.D. 
Ill. 1939).”° 


In the Braeburn case the principal argument against the con- 
stitutionality of the statute was based on the equal protection clause 
of the Fourteenth Amendment. Although the Illinois court, re- 
ferring to the Federal Bank Holding Company Act, stated correctly 
that in this statute “Congress did not manifest an intent te pre-empt 
the legislative field” (153 N.E.2d at 810), the court gave no consider- 
ation to whether the National Bank Act was such a pre-emption of 
the field of the regulation of stock ownership of national banks. An 
examination of the papers on file at the Supreme Court shows that, 
although the appellant there did assert that the Illinois statute as 
applied to national banks was unconstitutional under McCulloch v. 
Maryland, supra, the applicability of the National Bank Act was not 
urged. See Statement as to Jurisdiction and Briefs, U.S. Supreme 
Court, October Term 1958, No. 718. In these circumstances, the 
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But, as previously indicated, that issue need not be con- 
sidered here. The holdings of the Illinois and New Hamp- 
shire cases amount, at the very most, to no more than that 
a state maf constitutionally prohibit acquisitions of na- 
tional bank stock by bank holding companies. Neither case 
has any bearing on whether a state may prohibit the open- 
ing of an existing national bank, because of the ownership 
of its stock or for any other reason. If Louisiana had en- 
acted the statute which the Illinois court held constitutional 
in Braeburn, or the bill which the New Hampshire court said 
in Opinion of the Justices would be constitutional if enacted, 
Whitney-Jefferson could have opened for business without 
difficulty and the issue of a violation of state law presented 
in this case would never have arisen. 

Let us assume arguendo that a state may validly prohibit 
future acquisitions of state or national bank stock by bank 
holding companies. Appellees were successful in convincing 
the District Court that Section 3(5) is genuine bank holding 
company regulation whieh gocs no further than this in 
princinle, But Section 3(5) is wot mere holding company 
reenlation, Its imnact is not on the stockholders of a bank. 
who mav be subject to the state's jurisdiction, but on a 
national bank itself. whieh as far as all essentials of its 
epening and operation are concerned js nof subject to the 
state's jurisdiction. Section 3(5) is not automatically con- 
stitutional merely because if will have an effect on the op- 
erations of hank holding companies, or because the intent 
of the Legislature in passing it was to produce sueh an 
effect. There are all sorts of ways in which state Jegislatures 
might affeet. regulate, or inhibit bank holding companies. 
but not al/ such devices are necessarily constitutional. Lou- 
isiana cannot merely enact a statute called a Bank Holding 


dismissal ofthe appeal by the Supreme Court cannot be construed 
te of opinion on the merits of that question. 
The New Hampshire advisory opinion likewise gave no real 
consideration to this question. See Opinion of the Justices, 102 
N.H. 106, 151 A.2d 236 (1959). 


as an expres 
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Company Act and claim that ipso facto it must be consti- 
tutional because of 12 U.S.C. § 1846. We must examine what 
the state statute actually does; what its direct and immedi- 
ate effect is. And when we thus examine Section 3(5) of 
the Louisiana statute, we find that while its ultimate ob- 
jective may be to prohibit the operations of bank holding 
companies (and therefore to “‘regulate’’ them), Louisiana 
has adopted an unconstitutional means to achieve this end. 
Whether a generally similar result could be achieved by 
constitutional means is not the question. What Louisiana 
has done must stand or fall on the basis of the means which 
Louisiana has chosen. There are very real differences be- 
tween the power of a state to prevent a bank from opening 
or continuing to operate because of its stock ownership, and 
state power to control the stock ownership itself so long as 
the owners are within its jurisdiction, 

The vice of the means chosen is that an existing national 
bank, which has met all the qualifications laid down by fed- 
eral law for opening, has been prevented from opening. And 
since the national bank is a federal instrumentality per- 
forming federally protected and authorized functions (sec 
pages 16-21, supra), the operation of the federal govern- 
ment itself has been pro tanto impaired. On analysis, 
Section 3(5) is not different in its impact on national bank- 
ing authority than would be a state statute which prohibited 
the opening of a national bank if, for example, more than a 
stated percentage of its stock was held by a religious or a 
labor organization. Even assuming arguendo that the state 
could validly prohibit such organizations within its borders 
from acquiring or even owning the stock of state or national 
banks—itself a dubious proposition—it plainly does not 
follow that the state could prohibit a national bank from 
opening for business merely because of the existence of 
such stock ownership. 

The District Court’s theory—that state control may be 
extended from regulation of bank holding companies to 
a prohibition against operation of a national bank if a 
state legislature does not approve of the bank’s owner- 
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ship—would in many cases extend state power into areas 
where it is even more obviously in conflict with the na- 
tional banking laws than is the case here. Even if we 
assume that a state may validly deal with stock owner- 
ship of national banks by a bank holding company, it is 
going far beyond this to forbid the opening or operation 
of a duly chartered national bank merely because of the 
character & part of that ownership. Assume, for ex- 
ample, that this duly chartered bank was to be opened 
for business with a substantial minority ownership—or 
even a majority ownership—in the hands of stockholders 
other than the bank holding company. (Louisiana Act 
275 defines ‘bank holding ecompany’’ as any foreign or 
domestic corporation owning or controlling ‘25 per cen- 
tum or more of the voting shares of any bank.’’) Under 
the decision below, Section 3(5) of the state law could 
effectively prevent the opening of this duly authorized and 
chartered national bank simply because of the minority 
ownership of the stock of the bank by a bank holding com- 
pany and without regard to the rights of the majority 
stockholders. 

The principle established by the decision below would 
have other extreme consequences. For example, a number of 
bank holding companies in operation prior to enactment of 
the Federal Bank Holding Company Act of 1956 own more 
than 25% of the stock of national banking facilities in states 
other than those in which such bank holding companies are 
incorporated or do business, Although it seems absurd to 
suggest that a state could validly require a national bank 
doing busingss therein to shut its doors if it continued 
to be owned to the extent of 25% or more by a bank holding 
company, such a result would follow from the rationale of 
the decision gbelow. 

The difference between what Louisiana has done and a 
statute regulating stock ownership by holding companies— 
like every other state bank holding company act in existence 
—is by no mgans one of form only. If Louisiana had passed 
a holding company regulatory statute, even one requiring 
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divestiture of prior-acquired stock (which would raise grave 
but different constitutional questions if applied to stock in 
national banks), the Comptroller would have granted his 
certificate here and Whitney-Jefferson could have opened 
on schedule. Any attempted state regulation of the stock 
ownership of the bank, and the constitutionality of such 
regulation, would be a matter between the state and the 
bank holding company, a business corporation subject to 
the jurisdiction of that state. The bank would be open for 
business; the state attempt at regulating its ownership 
would not have any effect on its ability to perform the func- 
tions for which it was chartered by the federal government, 
and it would be performing those functions today. Thus, the 
difference between bank holding company regulation and 
what Louisiana has done here could not possibly be greater: 
in the one case, the bank would be in operation, and in the 
other case it is not. 

The District Court, in its memorandum opinion, relied 
in part on another section of the Federal Bank Holding 


Company Act besides 12 U.S.C. § 1846: 


“The Court finds §1842d of said act persuasive of 
the degree of control that the states may bring to bear in 
this area. This Section essentially provides that, before 
an out-of-state bank holding company may come into 
another state and acquire an interest ina bank of that 
state, the state must specifically authorize it by stat- 
ute’? (R. 437). 


We respectfully submit that Section 1842(d) illustrates 
the exact opposite of what the District Court thought it did. 
It illustrates the scope which Congress was willing to ac- 
cord to state regulation of bank holding companies, not to 
interference in the affairs of national banks. Let us see why 
this is so. 

The section provides that the federal authorities shall 
not approve an application of a bank holding company to 
acquire the stock of a bank in another state unless the stat- 
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ute law of the second state specifically authorized it. (By its 
terms the section is not applicable here, and was not in- 
tended to be by Congress.") Within its limited terms, how- 
ever, the section adopted state law for the guidance of 
federal authorities in permitting acquisition of the stock 
of a bank by a holding company—specifically, a foreign 
holding company. But this is neither illustrative nor per- 
suasive of any ‘‘degree of control which the states may bring 
to bear’’ in the affairs of national banks. For instance, it 
does not suggest for a moment that a state might consti- 
tutionally provide for the closing of a national bank if, 
contrary to Section 1842(d), stock in the bank had been ac- 
quired by a foreign holding company. As we have repeatedly 
insisted, it is in the regulation of bank holding companies, 
not national banks, that Congress has granted scope to the 
states. This is what Section 1842(d) illustrates. 


1 Tn the bill as introduced into the House of Representatives and 
as reported by the House Committee, the section corresponding to 
the present Section 1842(d) was much broader than the present 
section, in that it made state law a yardstick not only as to bank 
holding companies operating across state lines, but also as to such 
companies operating within a single state. H. Rep. No. 609 (84th 
Cong., Ist Sess. 1955), page 24. The Senate Committee deleted 
the entire section from the bill. S$. Rep. No. 1095 (84th Cong., 1st 
Sess. 1955), Part 1, page 11. The present Section 1842(d) origi- 
nated as an amendment offered on the floor of the Senate by Senator 
Douglas. 102 Cong. Rec. 6857 (1956). Senator Douglas did not 
seek to restore'the entire broad provision which had originally been 
in the House bill, but only a limited part thereof, that part which 
dealt with bank holding companies which operated across state 
lines. Congress is thus specifically on record as repudiating the 
broad interpretation which the District Court gave to Section 
1842(d) as applying, in some attenuated sense, outside the area 
expressly covered by its language. 
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C. SECTION 3(5) OF THE LOUISIANA STATUTE VIOLATES 
ARTICLE I, SECTION 10, CLAUSE 1 OF THE UNITED STATES 
CONSTITUTION. 


Even were it not a nullity as an interference with a na- 
tional bank, Section 3(5) of the Louisiana statute would 
be unconstitutional as an impairment of the obligation of 
contracts, in violation of Article I, Section 10, Clause 1 of the 
United States Constitution. The chartering of a national 
hank constitutes a contract between the Federal Government 
and the bank, and creates vested rights which a state has no 
power to destroy. Cf. State Bank of Ohio v. Knoop, 16 
Tow. 369 (1853). 

Indeed, the refusal to apply the Louisiana statute to the 
opening of Whitney-Jefferson would be consistent with the 
stated purpose of the Court below in issuing a preliminary 
injunction, 7.e.. to maintain the status quo, and would be 
consistent with general principles of equity as stated in 
Arkadelphia Co. v. St. Louis SW. Ry., 249 U.S. 134, 145-146 
(1919) : 


“That a course of action so clearly consistent with the 
principles of equity is one proper to be adopted in an 
equitable proceeding goes without saying. It is one of 
the equitable powers, inherent in every court of justice 
so long as it retains control of the subject matter and 
of the parties, to correct that which has been wrong- 
fully done by virtue of its process.’’ 


As heretofore and hereinafter demonstrated, Whitney- 
Jefferson was fully entitled to open at the time of the is- 
suance of the temporary restraining order and preliminary 
injunction. The Court should and can restore Whitney- 
Jefferson to that position. Compare Mitchell v. Riegel Tex- 
tile, Inc., 259 F. 2d 954 (D.C. Cir. 1958). 
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WHITNEY NATIONAL BANK IN JEFFERSON PARISH IS NOT A 
“BRANCH’” OF WHITNEY NATIONAL BANK OF NEW 
ORLEANS WITHIN THE MEANING OF 12 U.S.C. §36(¢). 


The branch banking provision of the national banking law, 
12 U.S.C. § 36(¢), provides that a national banking associa- 
tion may, with the approval of the Comptroller, establish 
branches within the state in which it is located only within 
the geographic limitations imposed on state banks by state 
law. Up until the enactment of Louisiana Act 275 on July 
10, 1962, the only issue in this case was that created by 
appellees’ original claim that the Comptroller could not 
legally issue his certificate to Whitney-Jefferson because 
the Whitney Holding program was a device to evade the 
restrictions of this provision of the National Bank Act, 
i.e., that the Court should ‘‘pierce the corporate veil’’ and 
treat Whitney-Jefferson as though it were not a separate 
bank at all, but rather a ‘‘branch”’ of Whitney-New Orleans. 

This argument was and is without merit. It was advanced 
primarily for the purpose of delaying the opening of Whit- 
ney-Jefferson until the appellees and other state banks in 
Louisiana could induce the Louisiana Legislature to pass 
Act 275. In this appellees were successful; Act 275 be- 
came law while the Comptroller was inhibited by a pre- 
liminary injunction granted in this litigation from i issuing 
his certificate,*and the District Court, upholding the ap- 
plicability and validity of this newly enacted state stat- 
ute, did not reach the ‘‘branch’’ question. Since it seems 
apparent, however, that appellees will urge this again here 
as an alternative ground for upholding the decision below, 
Whitney- Texerson will set forth briefly the reasons why it 
believes that the argument is without substance. 
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A. CONGRESS HAS DELIBERATELY CHOSEN TO REGULATE 
BRANCH BANKING AND HOLDING COMPANY BANKING 
DIFFERENTLY. 


In the United States three types of multiple-office bank- 
ing have developed: branch banking, chain banking, and 
holding company banking. The distinctions between these 
three types of organizations are clearly recognized and 
universally accepted among bankers and all those con- 
nected with banking, including Congress and the regula- 
tory agencies. 

Branch banking exists when a single banking corpora- 
tion conducts its operations from more than one office, 7.¢., 
through branches. 

In chain banking, a number of independently incorpo- 
rated banks are controlled through stock ownership by the 
same individual or individuals. 

Holding company banking exists where a controlling 
stock interest in two or more banks is owned by the same 
corporation, known as a bank holding company. (Sec 
‘Branch, Chain and Group Banking,”’ in Banking Studies, 
Board of Governors of the Federal Reserve System (1941), 
pages 113, 125, 130.) These different classifications of 
multiple-office banking are universally recognized not only 
throughout the banking world, but also by Congress, which 
has recognized the distinctions among them, and has sub- 
jected them to quite different forms of regulation. By 
organizing a holding company having two or more sub- 
sidiary banks it is possible to achieve some (but not all) 
of the advantages of branching. See Gerald C. Fischer, 
Bank Holding Companies (1961), pp. 1, 23, 1382* 


This was, of course, one of the principal reasons Whitney- 


xteen bank holding companies operate in ten states which 
prohibit or limit branch banking. Nine of these holding companies 
own national banks, located in more than one city or county, in 
seven states, and a total of 49 national banks are so owned. Of these, 
29 national banks are located in states which prohibit branch bank- 
ing altogether. R. 339-342. 
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New Orleans and its stockholders decided to embark on a 
holding company program, which would accomplish di- 
rectly and with specific statutory and regulatory approvals 
that which some of its competitors are doing indirectly and 
without such specific authority. Appellees have heretofore 
argued that this admitted objective renders the whole plan 
a violation of 12 U.S.C. § 36(¢). The fact is, however, that 
Congress, in spite of its recognition of the similarities be- 
tween branch. banking and holding company banking, has 
deliberately chosen to subject the two to quite different 
statutory schemes. Branching is regulated by 12 U.S.C. 
§ 86(¢); in 1956 Congress, to regulate bank holding com- 
panies and tpeir subsidiaries. enacted the Federal Bank 
Holding Couteny Act, which inaugurated a quite different 
system of restrictions and regulations than that applicable 
to branches. Finally, and most conclusive of all, Congress 
refused to include in the Federal Bank Holding Company 
Act a proposed provision which would have accomplished 
the precise result appellees seek here, that is, the subjection 


of holding company banking to the branch banking laws of 
the states. 


The first statute which authorized national banks to estab- 
lish branchestvas the McFadden Act, 44 Stat. 1224 (1927), 
which provided for branching within a city in states where 
this was permitted to state banks. This legislation was 
amended by the Banking Act of 1933, 48 Stat. 162 (1933). 
Section 23 of this Act (48 Stat. 189) permitted national 
banks to branch throughout a state within the geographical 
limits impossed on state banks by state law. With minor 
amendments, this section is the present branch banking 
statute, 12 U.S.C. § 36(e). 

The legislative history of the Banking Act of 1933 is, 
therefore, of treat importance in answering the questions 
whether Congress intended that the branch-banking pro- 
vision could Uf held applicable to holding company banking. 
This history ‘shows that in 1933 Congress (1) was fully 
aware of the characteristics of holding company banking, 
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(2) deliberately refrained from subjecting it to the same 
regulation as branch banking, and (3) formulated a quite 
different system of regulation to deal with it. 

John W. Pole, then Comptroller of the Currency, testified 
at length before Congress. He declared: 


“‘Local holding companies have been formed in many 
sections of the country for the purpose of bringing 
together a number of the banks into a single operating 
group. The usual procedure is for the holding com- 
pany, a State corporation, to purchase a majority of 
the stock of several banks, one of which would be a 
large city bank which in effect becomes the parent bank 
of the group. The management personnel of the cen- 
tral bank becomes in practice the responsible manage- 
ment for the entire group. Through such a group sys- 
tem it appears to be possible to make a close approach 
to a form of branch banking whereby each operating 
unit leans for support upon the central bank, or upon 
the holding company, and receives the benefits of its 
moral and financial support; its prestige and good will; 
its extension of the wider type of banking service; and 
the benefits of its highly trained management.”’ (Italics 
added.) Hearings Before the House Committee on 
Banking and Currency Under House Resolution 141 
(Group, Chain and Branch Banking), 71st Cong. 2d 
Sess. (1930), Vol. 1 part 1, page 5. (See also page 26.) 


With this background, Congress could easily have made 
Section 36(c) applicable to holding company banking if it 
had so wished. Instead, however, it chose to make Sec- 
tion 36(¢) applicable only to branch banking, and enacted 
a quite different set of provisions concerning holding com- 
pany banking. Sections 5(¢), 19 and 27 of the same Bank- 
ing Act of 1933, 48 Stat. 165, 186, 191-92, impose a num- 
ber of restrictions on bank holding companies. These re- 
strictions, with a few amendments, remain in force today. 
12 U.S.C. §§ 61, 161, 221a, 334, 481. 
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The Federal Bank Holding Company Act of 1956 and 
its legislative history provide an even clearer Congies- 
sional recognition of the distinction be¢ween branch bank- 
ing and holding company banking. This Act (12 U.S.C. 
§§ 1841-184§) was passed after 18 ycars of Congres- 
sional staat In the early drafts of the bill which 


became this Act, efforts were made in both the House and 
the Senate (H.R. 6227 and S. 880) to make bank holding 
company operations subject to the restrictions on branch 
banking. The preposed provision read: 


“Notwithstanding any other provisions of this sec- 
tion, no application shall be approved under this sec- 
tion which will permit ... (2) any bank holding com- 
pany or any subsidiary thereof to acquire, directly 
or indirectly, any voting shares of, interest in, or all 
or substantially all of the assets of any additional 
bank, exeept (i) within geocraphie limitations that 
would apply to the establishment of branches of banks 
under the statute law of such state... .”’ 


This provision would have accomplished the precise result 
which appellees claim had been accomplished by the enact- 
ment of Section 36(c) 22 nears previously. The proposed 
provision would have made holding company subsidiaries 
the equivalent of ‘‘branches’’ and would have prohibited 
them where state Jaw prohibits branches. 

This proposed provision was included in the bill as passed 
by the House of Representatives. Extended testimony and 
arguments for and against the provision were presented 
to the Senate Subcommittee on Banking and Curreney. 
Hearings before a Subcommittee of the Committee on Bank- 
ing and Currency, United States Senate (Control of Bank 
Holding Companies), 84th Cong.. 1st Sess. (1955), pp. 
45, 47-48, 77-78, 80-82, 85, 89-90, 104-105, 107, 111, 112-129. 
The Senate Committee, after full consideration, reported 
to the Senate. a bill (S. 2577) which eliminated the pro- 


| 
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posed tie-in with the branch-banking law. The Committee 
gave its reasons for rejecting that proposal as follows: 


““The committee decided against inclusion of a pro- 
vision in the bill that would automatically apply State 
laws concerning branch banking to bank holding com- 
pany operations. The purposes of branch banking 
laws are not identical with the purpose of this bill 
to control bank holding companies. Moreover, branch 
banking is mostly conducted by the use of depositors’ 
funds, thus making the protection of these funds of 
prime importance. Bank holding companies, however, 
as such have no depositors. For operating funds they 
have recourse to equity capital supplied by their share- 
holders. It is believed the bill contains adequate pro- 
visions to regulate bank holding company operations 
without an arbitrary tie-in with branch banking laws.”’ 
(Italics added.) S. Rep. No. 1095 (84th Cong., 2d 
Sess. 1955), Part 1, p.11;2 U.S. Code, Cong. and Admin. 


News, 84th Cong. 2d Sess., 1956, pp. 2492-93. 


The statute as enacted omits the proposed tie-in with 
the branch-banking Jaw which had been debated so ex- 
haustively. It expressly permits the purchase of bank 
stock by a bank holding company upon approval by the 
Federal Reserve Board. The statute lists five statutory 
factors which the Board is to consider in deciding whether 
to approve or disapprove the application (12 U.S.C. § 1842 
(c)). The statute conspicuously refrains from providing that 
the application must be disapproved if Section 36(¢) would 
prohibit the establishment of a branch bank in the same 
circumstances. That proposal—which is the crux of the 
argument which appellees advanced on this issue below— 
Congress had expressly rejected. 
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B. THERE ARE IMPORTANT DIFFERENCES BETWEEN 4A 
BRANCH AND A BANK HOLDING COMPANY SUBSIDIARY. 


Notwithstanding the similarities between branches and 
holding company subsidiaries, a number of highly impor- 
tant differences remain. These differences are in part 
the necessary consequences of the difference in corporate 
form chosen, and are in part the result of Congress’ de- 
cision to regulate the two devices differently. Let us 
consider some of the more important differences between 
Whitney-Jefferson, as it exists and would operate if open 
for business, and a hypothetical branch of Whitney-New 
Orleans. 


(1) Charter 


Whitney-Jefferson: has its own articles of association 
and certificate of organization and is recognized by both 
the Comptroller and the Federal Reserve Board as an 
existing separate national banking association. Whitney- 
Jefferson cannot open for business without a certificate 
of authority from the Comptroller (12 U.S.C. § 27). 

A branch of Whitney-New Orleans: would not have 
separate articles of association, certificate of organization, 
or certificate of authority to open for business. If Whitney- 
Jefferson were really a branch, it could open for business 
without the certificate of authority to commence banking 
which the Comptroller seeks to issue here, and appellees’ 
action would be meaningless. 


(2) Capital 


Whitney-Jefferson: has its own separate capital struc- 
ture of $650,000, consisting of $500,000 capital, $100,000 
surplus and $50,000 undivided profits, all of which has 
been paid in cash (R. 46, 114). 

A branch of Whitney-New Orleans: would operate un- 
der the capitalization of Whitney-New Orleans and would 
have no separate capital of its own. 


(3) Directors 


Whitney-Jefferson: has its own Board of Directors con- 
sisting of eight persons properly elected by the stock- 
holders. Only four of these men are directors of Whitney- 
New Orleans (R. 329, 335-337). 

A branch of Whitney-New Orleans: would have no Board 
of Directors separate from that of Whitney-New Orleans. 


(4) Officers and Employees 


Whitney-Jefferson: the directors have elected officers 
for Whitney-Jefferson. Only one of these officers is also 
an officer of Whitney-New Orleans (R. 388). The two 
banks will have no other employees in common. 

A branch of Whitney-New Orleans: its officers and em- 
ployees would all by definition be the officers and employees 
of Whitney-New Orleans. 


(5) Federal Reserve Bank Stock 


Whitney-Jefferson: has subscribed in its own name and 
paid for £18,000 of stock of the Federal Reserve Bank of 
Atlanta. Since Whitney-Jefferson is a separate bank, this 
is a legal requirement for Federal Reserve System mem- 
bership. 

A branch of Whitney-New Orleans: could not legally 
purchase Federal Reserve Bank stock. 


(6) Deposits and Depositors 


Whitney-Jefferson: will have its own deposits, which 
will be the liability of Whitney-Jefferson and of no other 
corporate entity, and which Whitney-Jefferson alone can 
invest. In bankruptey its depositors would have claims 
against Whitney-Jefferson’s assets and no others. Whitney- 
Jefferson’s depositors will have no contractual right to 
make deposits or cash checks at Whitney-New Orleans, 
nor will Whitney-New Orleans’ depositors have a con- 
tractual right to make deposits or cash checks at Whitney- 
Jefferson (R. 389-390). 
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A branch of Whitney-New Orleans: its deposits would 
be pooled with those of Whitney-New Orleans, and in bank- 
ruptey its depositors would have claims against all assets 
of Whitney-New Orleans. The depositors could use the 
various offices of Whitney-New Orleans interchangeably 
for making deposits or cashing checks. 


(7) Loan Limits 


Whitney-Jetferson: the limit on the amount of any sin- 
gle loan by Whitney-Jefferson (‘‘loan limit’’) is fixed by 
law at $60,000 (Rev. Stat. § 5200 (1878), as amended, 12 
U.S.C. § 84, as amended, 12 U.S.C. ¢ 84 (Supp. III, 1959- 
61)). This loan limit is based solely upon Whitney-Jef- 
ferson’s own capital structure (R. 389). 

A branch of Whitney-New Orleans: could make a loan 
up to $3,000,000, even though the loan exceeded the total 
deposits in the branch, since the loan limit would be based 
on the capital structure of Whitney-New Orleans as a 
whole (R. 389). 


(8) Rights of Stockholders 


The difference between branch banking and holding com- 
pany banking is further emphasized by substantial dis- 
tinctions between the rights of stockholders of a single 
national bank \with many branches, on the one hand, and, 
on the other, those of stockholders of a registered bank 
holding company owning two or more separately incor- 
porated national banks. Not only are registered bank 
holding companies subject to numerous restrictions im- 
posed by the Federal Bank Holding Company Act of 1956 
(12 U.S.C. $1845) on transactions between the holding 
company and its subsidiaries, and between the subsidiaries 
themselves, but the Banking Act of 1933 imposes further 
restrictions on dividends which may be paid to a bank 
holding company’s stockholders, and requires reserves of 
readily marketable assets (other than the bank stocks 
owned) to be established and maintained out of any earn- 
ings of the bank holding company in excess of 6% an- 
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nually of the book value of its outstanding shares (Rev. 
Stat. § 5144 (1878), as amended, 12 U.S.C. § 61, as amended, 
12 U.S.C. §61 (Supp. TH, 1959-61)). None of this ap- 
plies to a single bank having more than one branch. 


C. THE RELEVANT JUDICIAL DECISIONS HAVE REJECTED 

APPELLEES’ “BRANCH” ARGUMENT. 

So far as appears, appellees’ argument that a bank 
holding company subsidiary is a ‘branch’? of some other 
bank for the purposes of 12 U.S.C. § 36(¢c) has been pre- 
viously made in only one reported case. The Court of 
Appeals in that case had no difficulty in rejecting the 
argument. First National Bank in Billings v. First Bank 
Stock Corp.. 306 F.2d 937 (9th Cir. 1962). In that case, 
as in the case at bar, plaintiffs claimed that a new bank, 
opened as a subsidiary of a bank holding company, should 
be trented as a ‘branch’? of an older and larger bank 
in a nearby city owned by the same bank holding com- 
pany. 

The court held: 


“We find nothing in the agreed facts indicating 
that Valley is a ‘branch’ of Midland. What must 
appellants show, to establish that Valley is such a 
branch? They must show, that, in substance, Mid- 
land is doing business through the instrumentality 
of Valley, or vice versa, in the same way as if the 
institutions were one.’’ (Italics added.) 306 F.2d at 
942. 


Then, after analyzing the various connections and rela- 
tionships between the two banks, the court concluded: 


“Tt is plain to us that all of these facts, taken to- 
gether, affirmatively show that Valley is not a branch 
of Midland. The unitary type of operation charac- 
teristic of branch banking is not present. The mere 
fact that First Bank Stock [the holding company 
which owned both banks] has power to cause Valley 
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to function as if it were a branch of Midland is not 
enough. ‘The foregoing facts show that it has not so 
abused the power that it has.’’ 306 F.2d at 943. 


It is clear’ from this decision that a new bank is not 
a ‘‘branch’’ of an older bank merely because both are 
owned by the same bank holding company. It is, further, 
clear that operating control of two banks by the same 
holding company does not make cither bank a ‘‘branch’’ 
of the other. 306 F.2d at 942. 

In the case at bar Whitney-Jefferson has never opened 
for business; it is thus, of course, impossible for this 
Court to say that it has functioned ‘‘as if it were a branch’’ 
of Whitney-New Orleans. To the extent that a predic- 
tion as to how Whitney-Jefferson will function is possible, 
it is clear that the operating connection between Whitney- 
Jefferson and Whitney-New Orleans will be no greater 
than those found in the Billings case. Comparing the re- 
lations between the two banks involved here with those 
listed in the. Billings opinion (306 F.2d at 942-43), we 
find that Whitney-New Orleans and Whitney-Jefferson 
have but four common directors and one common officer. 
Like all but one of the other banks in Jefferson Parish, 
Whitney-Jefferson will not be a member of the New Or- 
leans Clearing House, and will clear cheeks through Whit- 
nev-New Orleans. Whitney-Jefferson will have its own 
vault in which to keep its cash funds, and there is no 
indication that any of its funds will be taken to Whitney- 
New Orleans for safekeeping overnight, as was the case 
in Billings, Whitney-Jefferson has as yet made no pro- 
visions for a night depository and has not rented any 
facilities for that purpose from Whitney-New Orleans.” 

In the language of the Court of Appeals in Billings. 
which had considered these factors as well as some of 
those discussed at pages 38-42, supra, ‘‘it is plain. . . that 


13 For the foregoing, see generally R. 388-390. 
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all of these facts, taken together, affirmatively show that 
... [Whitney-Jefferson] is not a branch of . . . [Whitney- 
New Orleans]. The unitary type of operation character- 
istic of branch banking is not present.’’ 306 F.2d at 943. 
There is, moreover, no indication that it ever will be 
present." 

Only one case besides Billings has presented an issue 
similar to the ‘‘branch’’ issue in the present litigation. 
That ease is a recent decision by this Court: Camden 
Trust Co. v. Gidney, 301 F.2d 521 (D.C. Cir.), cert. denied, 
369 U.S. 886 (1962). The plaintiffs in that case urged 
that one bank should be treated as a ‘‘branch’’ of another 
beeause of their common control by the same stockhold- 
ers. The stockholders were individuals rather than, as 
in Billings and in the present case, a holding company. The 
same fundamental issue is involved in all three cases: 
whether or not the court would disregard the corporate 
organization of the separate banks and find that they were 
operating substantially as branches. This the Court of 
Appeals for the District of Columbia Cireuit refused to 
do, holding that obviously an affiliate bank was not a 
“branch”? within the meaning of 12 U.S.C. §36(c), and 
that if the Iaw permitted results similar to branching to 
he achieved by indirect means, it was up to Congress to 
change the law if it so chose. The Court declared: 


“Tt is not within our province to pass upon the desir- 
ability vel non of permitting a national bank to have an 
‘affiliate,’ as the appellant has here used the term. If 
such an affiliate is to be denied status, Congress must 
clearly say so. It is sufficient for our disposition of the 
present controversy to observe that what was done was 


14 In fact, because of the nature of the extensive federal regulation 
of banking, which entails widely divergent consequences depending 
on the corporate form chosen, two separately chartered banks could 
never be operated “in the same way as if the two institutions were 
one” without violating innumerable provisions of federal law. 
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within the authority conferred by existing statutes. 
Convinced, as we are, that 12 U.S.C. § 36 has no appli- 
cability to the situation disclosed on this record, we 
deem it unnecessary to consider other contentions 
urged upon us. Accordingly, the judgment of the Dis- 
trict Court is affirmed.’’ 301 F.2d at 525. 


The present case even more clearly requires the same 
result. As to bank holding companies Congress has gone 
farther than vot applying state branching restrictions to 
them; it has specifically considered and rejected a proposal 
that this be done, and has enacted a quite different regula- 
tory scheme which it declared ‘‘contains adequate pro- 
visions to regulate bank holding company operations with- 
out an arbitrary tie-in with branch banking laws’’ (page 38, 
supra). Moreover, Congressional regulation of the type of 
affiliate involved in Camden does not include any prior 
approval of its establishment; even so, the Court of Appeals 
held that the establishment of the affiliate relationship there 
involved was not to be considered as creating a branch 
within the meaning of 12 U.S.C. §36(¢). In the holding 
company situation, of course, very thorough regulatory 
safeguards-—declared ‘adequate’? by Congress—exist ; in- 
deed prior approval by the Federal Reserve Board is re- 
Guired, and has been obtained here. For these reasons, the 
holding in Cainden leads a fortiori to the same conclusion 
here. 

CONCLUSION 

For the foregoing reasons, the decision of the District 
Court should be reversed on the ground that Section 3(5) 
of Louisiana Act 275 (a. Rev. Stat. 6: § 1003(5)), if applied 
to Whitney National Bank in Jefferson Parish, is unconsti- 
tutional. For furthex reasons set forth above, the decision 
of the District Court cannot be salvaged on the basis of the 
“hranch”’ issue which that Court did not decide. 


The decision of the District Court should, therefore, be 
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reversed, and the case remanded to the District Court with 
instructions to dissolve the permanent injunction against 
appellants and to enter judgment denying appellees’ mo- 
tions for summary judgment and granting appellants’ mo- 
tions for summary judgment. 
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APPENDIX 


STATUTES INVOLVED 


1, Constitution of the United States, Article VI, Clause 2: 


“This Constitution, and the laws of the United States 
which shall be made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the Au- 
thority of the United States, shall be the supreme Law 
of the Land; and the Judges in every State shall be 
bound thereby, any Thing in the Constitution or Laws 
of any State to the Contrary notwithstanding.”’ 


2. Constitution of the United States, Article I, Section 10, Clause 1: 


‘‘No State shall... pass any . . . Law impairing the 
obligation of contracts... .’’ 


3. National Bank Act, R.S. §§ 5133, 5134, 5135, 5136, 5168, 5169, 
$155(c), as amended, 12 U.S.C. §§21, 22, 23, 24, 26, 27, 36(c): 


“*§21, Formation of national banking associations; in- 
corporators; articles of association. 


Associations for carrying on the business of banking 
under this chapter may be formed by any number of 
natural persons, not less in any ease than five. They shall 
enter into articles of association, which shall specify in gen- 
eral terms the object for which the association is formed, 
and may contain any other provisions, not inconsistent with 
law, which the association may see fit to adopt for regula- 
tion of its business and the conduct of its affairs. These 
articles shall be signed by the persons uniting to form the 
association, and a copy of them shall be forwarded to the 
Comptroller of the Currency, to be filed and preserved in 
his office.’’ 


“¢§ 22. Organization certificate. 


The persons uniting to form such an association shall, 
under their hands, make an organization certificate, which 
shall specifically state: 


First. The name assumed by such association; which 
name shall be subject to the approval of the Comptroller of 


the Currency. 
Second. The place where its operations of discount and 
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deposit are to be carried on, designating the State, Terri- 
tory, or District, and the particular county and city, town, 
or Village. 

Third. The amount of capital stock and the number of 
shares into which the same is to be divided. 

Fourth. The names and places of residence of the share- 
holders and the number of shares held by each of them. 

Fifth. The fact that the certificate is made to enable 
such persons to avail themselves of the advantages of this 
chapter.’’ 


‘©§ 93. Acknowledgment and filing of certificate. 


The organization certificate shall be acknowledged before 
a judge of some court of record, or notary public; and shall 
be, together with the acknowledgment thereof, authenti- 
cated by the seal of such court, or notary, transmitted to 
the Comptroller of the Currency, who shall record and care- 
fully preserve the same in his office.”’ 


‘¢§ 24. Corporate powers of associations. 


Upon duly making and filing articles of association and 
an organization certificate a national banking association 
shall become, as from the date of the execution of its organi- 
zation certificate, a body corporate, and as such, and in the 
name designated in the organization certificate, it shall have 
power—. .. .”’ [There follow eight paragraphs of cor- 
porate powers. ] 


“«§ 26. Comptroller to determine if association can com- 
mence business. 


<cWhenever a certificate is transmitted to the Comptroller 
of the Currency, as provided in this chapter, and the asso- 
ciation transmitting the same notifies the comptroller that 
all of its capital stock has been duly paid in, and that such 
association has complied with all the provisions of this 
chapter required to be complied with before an association 
shall be authorized to commence the business of banking, 
the comptroller shall examine into the condition of such 
association, ascertain especially the amount of money paid 
in on account of its capital, the name and place of resi- 
dence of each of its directors, and the amount of the capital 
stock of which each is the owner in good faith, and generally 
whether such association has complied with all the pro- 
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visions of this chapter required to entitle it to engage in 
the business of banking; and shall cause to be made and 
attested by the oaths of a majority of the directors, and 
by the president.or cashier of the association, a statement 
of all the facts necessary to enable the comptroller to 
determine whether the association is lawfully entitled to 
commence the business of banking.’’ 


“*§97, Certificate of authority to commence banking. 


“Tf, upon a careful examination of the facts so reported, 
and of any other facts which may come to the knowledge 
of the comptroller, whether by means of a special commis- 
sion appointed by him for the purpose of inquiring into 
the condition of such association, or otherwise, it appears 
that such association is lawfully entitled to commence the 
business of banking, the comptroller shall give to such 
association a certificate, under his hand and official seal, 
that such association has complied with all the provisions 
required to be complied with before commencing the busi- 
ness of banking, and that such association is authorized to 
commence such business. But the comptroller may with- 
hold from an association his certificate authorizing the com- 
mencement of business, whenever he has reason to suppose 
that the shareholders have formed the same for any other 
than the legitimate objects contemplated by this chapter.’ 


‘¢§ 36. Branch Banks. 


“The conditions upon which a national banking asso- 
ciation may retain or establish and operate a branch or 
branches are the following: .. . 


‘‘(e) A national banking association may, with the ap- 
proval of the Comptroller of the Currency, establish and 
operate new branches: (1) Within the limits of the city, 
town or village in which said association is situated, if 
such establishment and operation are at the time expressly 
authorized to State banks by the law of the State in ques- 
tion; and (2) at any point within the State in which said 
association is situated, if such establishment and operation 
are at the time authorized to State banks by the statute 
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law of the State in question by language specifically grant- 
ing such authority affirmatively and not merely by impli- 
cation or recognition, and subject to the restrictions as to 
location imposed by the law of the State on State banks. 
In any State in which State banks are permitted by statute 
law to maintain branches within county or greater limits, 
if no bank is located and doing business in the place where 
the proposed agency is to be located, any national banking 
association situated in such State may, with the approval 
of the Comptroller of the Currency, establish and operate, 
without regard to the capital requirements of this section, 
a seasonal agency in any resort community within the 
limits of the county in which the main office of such asso- 
ciation is located, for the purpose of receiving and paying 
out deposits, issuing and cashing checks and drafts, and 
doing business incident thereto: Provided That any permit 
issued under this sentence shall be revoked upon the opening 
of a State or national bank in such community. Except as 
provided in the immediately preceding sentence, no such 
association shall establish a branch outside of the city, 
town, or village in which it is situated unless it has a 
combined capital stock and surplus equal to the combined 


amount of capital stock and surplus, if any, required by 
the law of the State in which such association is situated 
for the establishment of such branches by State banks, or, 
+f the law of such State requires only a minimum capital 
«tock for the establishment of such branches by State banks, 
unless such association has not less than an equal amount 
of capital stock.’’ 


4, Bank Holding Company Act of 1956, 70 Stat. 138, as amended, 12 
U.S.C. §§ 1841-1848: 


“§1841. Definitions. 


“¢(a) ‘Bank holding company’ means any company (1) 
which directly or indirectly owns, controls, or holds with 
power to vote, 25 per centum or more of the voting shares 
of each of two or more banks or of a company which is or 
becomes a bank holding company by virtue of this chapter, 
or (2) which controls in any manner the election of a ma- 
jority of the directors of each of two or more banks, or (3) 
for the benefit of whose shareholders or members 25 per 
centum or more of the voting shares of each of two or more 
banks or a bank holding company is held by trustees; and 
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for the purposes of this chapter, any successor to any such 
company shall be deemed to be a bank holding company 
from the date as of which such predecessor company be- 
came a bank holding company... . 


“*(¢) ‘Bank’ means any national banking association or 
any State bank, savings bank, or trust company, but shall 
not include any organization operating under sections 611 
and 612 of this title, or any organization which does not do 
business within the United States. ‘State member bank’ 
means any State bank which is a member of the Federal 
Reserve System. ‘District bank’ means any State bank 
organized or operating under the Code of Law for the 
District of Columbia. 

““(d) ‘Subsidiary’, with respect to a specified bank hold- 
ing company, means (1) any company 25 per centum or 
more of whose voting shares (excluding shares owned by 
the United States or by any company wholly owned by the 
United States) is ow ned or controlled by such bank hold- 
ing company; or (2) any company the election of a majority 
of whose directors is controlled in any manner by such 
bank holding company; or (3) any company 25 per centum 
or more of whose voting shares are held by trustees for 
the benefit of the shareholders or members of such bank 
holding company. 


““§ 1842. Acquisition of bank shares or assets. 


‘““(a) Prior approval of Board as necessary; exceptions. 
4 I 


‘Tt shall be unlawful except with the prior approval of 
the Board (1) for any action to be taken which results in 
a company becoming a bank holding company under section 
1841 (a) of this title; (2) for any bank holding company 
to acquire direct or indirect ownership or control of any 
voting shares of any bank if, after such acquisition, such 
company will directly or indirectly own or control more 
than 5 per centum of the voting shares of such bank; (3) 
for anv bank holding company or subsidiary thereof, other 
than a bank, to acquire all or substantially all of the assets 
of a bank; or (4) for any bank holding company to merge 
or consolidate with any other bank holding company. Not- 
withstanding the foregoing this prohibition shall not apply 


- 
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to (A) shares acquired by a bank, (i) in good faith in a 
fiduciary capacity, except where such shares are held for 
the benefit of the shareholders of such bank, or (ii) in the 
regular course of securing or collecting a debt previously 
contracted in good faith, but any shares acquired after 
May 9, 1956 in securing or collecting any such previously 
contracted debt shall be disposed of within a period of two 
years from the date on which they were acquired; or (B) 
additional shares acquired by a bank holding company in 
a bank in which such bank holding company owned or 
controlled a majority of the voting shares prior to such 


acquisition. 
° ° . * 


“*(e) Faetors governing determination of application 
for approval. 


““In determining whether or not to approve any acqui- 
sition or merger or consolidation under this section, the 
Board shall take into consideration the following factors: 
(1) the financial history and condition of the company or 
companies and the banks concerned; (2) their prospects; 
(3) the character of their management: (4) the convenience, 
needs, and welfare of the communities and the area con- 
cerned, and (5) whether or not the effect of such acquisition 
or merger or consolidation would be to expand the size 
or extent of the bank holding company system involved 
hevond limits consistent with adequate and sound banking, 
the public interests, and the preservation of competition in 
the field of banking. 


“*(d) Limitation by State boundaries. 


‘‘Notwithstanding any other provision of this section, 
no application shall be approved under this section which 
will permit any bank holding company or any subsidiary 
thereof to acquire. directly or indirectly, any voting shares 
of, interest in, or all or substantially all of the assets of anv 
additional hank located outside the State in which such 
bank holding company maintains its principal office and 
place of business or in which it conducts its principal opera- 
tions unless the acquisition of such shares or assets of a 
State bank by an out-of-State bank holding company is 
specifically authorized by the statute laws of the State in 
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not merely by implication. 


**§ 1845. Investments and borrowing by subsidiaries. 


‘““(a) Securities of parent holding company or other 
subsidiary; collateral security ; purchase of secur- 
ities under repurchase agreement; loans; discount 
or extension of eredit. 


‘From and after May 9, 1956, it shall be unlawful for a 
bank— 


“*(1) to invest any of its funds in the capital stock, 
bonds, debentures, or other obligations of a bank hold- 
ing company of which it is a subsidiary, or of any other 
subsidiary of such bank holding company; 

“*(2) to accept the capital stock, bonds, debentures. 
or other cbligations of a bank holding company of 
which it is a subsidiary or any other subsidiary of such 


bank holding company, as collateral security for ad- 
vances made to any person or company: Provided, 
however, That any bank may accept such capital stock, 
bonds, debentures, or other obligations as security for 
debts previously contracted, but such collateral ‘shall 
not be held for a period of over two years; 

‘*(3) to p -rchase securities, other assets or obliga- 
tions under ;epurchase agreement from a bank hold- 
ing company of which it is a subsidiary or any other 
subsidiary of such bank holding company; and 

“*(4) to make any loan, discount or extension of 
eredit to a bank holding company of which it is a sub- 
sidiary or to any other subsidiary of such bank holding 
company. 


“‘Non-interest-bearing deposits to the credit of a bank 
shall not be deemed to be a loan or advance to the bank of 
deposit, nor shall the giving of immediate eredit to a bank 
upon uncollected items received in the ordinary course of 
business be deemed to be a loan or advance to the depositing 
bank. 


‘“*(b) Exemptions. 


“The provisions of this section shall not apply (1) 
to the capital stock, bonds, debentures, or other obliga- 
tions of any company described in section 1843(¢) (1) 
of this title, or (2) to any company whose subsidiary 
status has arisen out of a bona fide debt to the bank 
contracted prior to the date of the creation of such 
status, or (3) to any company whose subsidiary status 
exists by reason of the ownership or control of voting 
shares thereof by the bank as executor, administrator, 
trustee, receiver, agent, or depositary, or in any other 
fiduciary capacity, except where such shares are held 
for the benofit of all or a majority of the stockholders 
of such bank.”’ 


““§ 1846. Reservation of rights to States. 


“The enactment by the Congress of this chapter shall 
not be construed as preventing anv State from exercising 
such powers and jurisdiction which it now has or may here- 
after have with respect to banks, bank holding companies, 
and subsidiaries thereof. 


“*§ 1847. Penalties. 


“‘Any company which willfully violates any provision 
of this chapter, or any regulation or order issued by the 
Board pursuant thereto, shall upon conviction be fined not 
more than $1,000 for each day during which the violation 
continues. Any individual who willfully participates in a 
violation of any provision of this chapter shall upon con- 
viction be fined not more than $10,000 or imprisoned not 
more than one year, or both. Every officer, director, agent, 
and employee of a bank holding company shall be subject 
to the same penalties for false entries in any book, report, 
or statement of such bank holding company as are appli- 
cable to officers, directors, agents, and employees of mem- 
ber banks for false entries in any books, reports. or state- 
ments of member banks under section 1005 of Title 18. 


*€1848. Judicial review. 


‘Any party aggrieved by an order of the Board under 
this chapter may obtain a review of such order in the 
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United States Court of Appeals within any circuit wherein 
such party has its principal place of business or in the 
Court of Appeals in the District of Columbia, by filing in 
the court, within sixty days after the entry of the Board’s 
order, a petition praying that the order of the Board be 
set aside. A copy of such petition shall be forthwith trans- 
mitted to the Board by the clerk of the court, and there- 
upon the Board shall file in the court the record made before- 
the Board, as provided in section 2112 of Title 28. Upon 
the filing of such petition the court shall have jurisdiction 
to affirm, set aside, or modify the order of the Board and 
to require the Board to take such action with regard to the 
matter under review as the court deems proper. The find- 
ings of the Board as to tht facts, if supported by substan- 
tial evidence, shall be conclusive.’’ 


5. Chapter 12, Title 6, Louisiana Revised Statutes (Codified from Loui- 
siana Act 275 of 1962) 


[the section numbers in brackets indicate sections of 
Act 275 of 1962]: 


“Aw Act 


To define the bank holding company, to prohibit the for- 
mation of new bank holding companies, and to control the 
future expansion of existing bank holding companies and 
of their subsidiaries. [This is the title of the statute as 
enacted; the title was not codified.] 


“*[§1] § 1001. Declaration of policy. 


“Tt is declared to be the policy of this State to protect 
and to foster the growth of the independent unit bank, 
and [sic] institution whose ownership and origins are 
grounded in the local community and whose activities are 
bound up with local economic and social organizations; 
to prevent the undesirable concentration of control in the 
banking field to the detriment of the public interest; to 
insure “effective competition among all banking institu- 
tions; and, to accomplish these objectives by prohibiting 
the formation of new banking holding companies and the 
acquisition of control by whatever means of additional 
banking institutions by existing bank holding companies 
and by their subsidiaries. 


56 
“*[§2] § 1002. Definitions. 


“*(A) Bank holding company means any company, for- 
eign or domestic, including a bank, 


“*(1) which directly or indirectly owns, controls, or holds 
with power to vote, 25 per centum or more of the voting 
shares of any bank, or 

‘¢(2) which controls in any manner the election of a 
majority of the directors of any bank, or 

‘«(3) for the benefit of whose shareholders or members 
25 per centum or more of the voting shares of any bank 
or a bank holding company is held by trustees; and for 
the purposes of this Chapter, any successor to any such 
company shall be deemed to be a bank holding company 
from the date as of which such predecessor company became 
a bank holding company. 


“«(B) Notwithstanding the foregoing, 


“*(1) no company shall be a bank holding company by 
virtue of its ownership or control of shares acquired by 
it in connection with its underwriting of securities and which 
are held only for such period of time as will permit the 
sale thereof upon a reasonable basis, and 

“¢(2) no company formed for the sole purpose of par- 
ticipating in a proxy solicitation shall be a bank hold- 
ine company by virtue of its control of voting rights of 
shares acquired in the course of such solicitation 

“*(3) nor shall this Chapter apply to shares acquired by 
a bank holding company which is a bank, or by any bank- 
ing subsidiary of a bank holding company, in satisfac- 
tion of a debt previously contracted in good faith, but 
such bank holding company or such subsidiaries shall dis- 
pose of such shares within a period of two years from 
the date on which they were acquired or from the date 
of enactment of this Chapter, whichever is later 

“¢(4) nor shall this chapter apply to shares which are 
held or acquired by a bank holding company which is a bank 
or by any banking subsidiary of a bank holding company, 
in good faith in a fiduciary capacity; except where such 
shares are held for the benefit of the shareholders of such 
bank holding company or any of its subsidiaries, or to 
shares which are of the kinds and amounts eligible for in- 
vestment by National banking associations under provisions 
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of 12 U.S.C.A. § 24, or to shares lawfully acquired and 
owned prior to the date of enactmexjt of this chapter by a 
bank which is a bank holding company, or by any of its 
wholly owned subsidiaries. : 


““(C) Company means any corporation, business trust, 
partnership, association, or similar organization doing 
business in this State, but shall not include any corporation 
the majority of the shares of which are owned by the United 
States or by any State. , 

“‘(D) Bank means any commercial bank, savings bank, 
trust company or similar organization doing business in this 
State. ‘ ; 

“‘(K}) Subsidiary, with respect to a specified bank hold- 
ing company, means ‘ 


““(1) any company 25 per centun or more of whose 
voting shares (excluding shares owned by the United States 
or by any company wholly owned by:the United States) is 
owned or controlled by such bank holding company; or 

**(2) any company the election ofa majority of whose 
directors is controlled in any manner: by such bank holding 
company; or ; 


“*(3) any company 25 per centum or more of whose vot- 
ing shares are heid by trustees for tke benefit of the share- 
holders or members of such bank holding company. 


“(F) The term ‘‘successor’’ includes any company which 
acquires directly or indirectly from‘a bank holding com- 
pany shares of any bank, when and if the relationship be- 
tween such company and the bank holding company is such 
that the transaction effects no subsjantial change in the 
control of the bank or beneficial ownership of such shares 
of such bank. : 

“(§3] § 1003. Prohibitions upon: acquisition of bank 
shares or assets. 5 


“Tt shall be unlawful: 


“*(1) for any'action to be taken which results in a com- 
pany or a bank becoming a bank holding company as de- 
fined in this Chapter; 

“(2) for: any bank holding company or subsidiary 
thereof to acquire direct or indirect ownership or control 
of any voting shares of any bank if, after such acquisition, 
such company or subsidiary will directly or indirectly own 
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or control more than 25 per centum of the voting shares of 
such bank; 

“©(3) for any bank holding company or subsidiary thereof 
to acquire all or substantially all of the assets of a bank; or 

““(4) for any bank holding company or subsidiary 
thereof to merge or consolidate with any other bank hold- 
ing company or any subsidiary thereof; 

“«(5) for any bank holding company or subsidiary thereof 
to open for business any bank not now opened for business, 
whether or not, a charter, permit, license or certificate to 
open for business has already been issued. Notwithstanding 
the foregoing, this prohibition shall not apply to additional 
shares acquired by a bank holding company in a bank in 
which such bank holding company owned or controlled a 
majority of the voting shares prior to such acquisition. 


“[§4] § 1004. Penalties. 


“‘Anv bank, bank holding company, company, or any 
subsidiary of any of them which willfully violates any pro- 
vision of this Chapter, or any regulation or order issued 
by the State Bank Commissioner pursuant thereto, shall 
upon conviction be fined not less than $500 nor more than 
$1,000 for each day during which the violation continues. 
Any individual who willfully participates in a violation of 
any provision of this Chapter shall upon conviction be fined 
not less than $1,000 nor more than $5,000 or imprisoned not 
more than one year, or both. 


“*[§5] $1005. Administration. 


‘“‘The State Bank Commissioner shall administer and 
carry out the provisions of this Chapter and may issue 
such regulations and orders as may be necessary to dis- 
charge this duty and to prevent evasions of the Chapter. 


“*[§ 6] ¢ 1006. Savings clause. 


‘sNothing herein contained shall be interpreted or con- 
strued as approving any act, action, or conduct which is or 
has been or may be in violation of any existing law, nor 
shall anything herein contained constitute a defense to 
any action, suit or proceeding pending or hereafter insti- 
tuted on account of any prohibited antitrust or monopolistic 
act, action, or conduct.’’ 
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1. Whether the State of Louisiana, confronted with an 
emergency in its banking industry, had the constitutional 
authority, in the exercise of its police power, to enact 
Louisiana Act 275 of 1962, and thereby prohibit a Louisi- 
ana-incorporated bank holding company and its wholly 
owned subsidiary from opening for business an operation 
devised to frustrate and defeat the vital interests of the 
community and Louisiana’s public policy against monopo- 
listie branch banking and holding company operations. 

2. Whether the Whitney National Bank of New Orleans, 
by merely changing its corporate form, could successfully 


cireumvent and evade Section 36c of the National Bank 
Act and Louisiana Revised Statutes 6:54. 


3. Whether the capitalization of a bank holding company 


with funds drawn from a national bank is prohibited by 
12 U.S.C. § 1845. 


4. Whether an appellant who consented to the interven- 
tion of this appellee in the District Court and who there 
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5. Whether the Louisiana State Bank Commissioner, 
charged with the administration and enforcement of Louisi- 
ana Act 275 of 1962, had standing lawfully to intervene in 
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IN THE 


United States Court of Appeals 
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No. 17,672 
Waurtney Nationay Bank 1x Jerrerson Parisu, Appellant 
v. 


Bank or New Orteans & Trust Company, ET aL., Appellees 
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James J. SAxON, COMPTROLLER OF THE CurRENCY, Appellant 
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Bank or New Orteans & Trust Company, ET aL., Appellees 


On Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 
LOUISIANA STATE BANK COMMISSIONER 


COUNTERSTATEMENT OF THE CASE 


The State Bank Commissioner of Louisiana adopts the 
Counterstatement of the Case contained in the brief of the 
other appellees herein with the following additions. 


The public policy of the State of Louisiana has always 
been opposed to monopoly, undue concentration and de- 
structive, unfair competition in its banking industry (J.A. 
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162, 163). In a long period of years, this policy, deemed 
vital to the economic welfare of the entire State, has been 
preserved and fostered by statutes, both federal and state, 
which made it unlawful for either national or state banks 
in Louisiana to open branch offices or additional banking 
facilities at locations beyond the limits of the Parish 
(county) in which their main offices were located. Because 
of this long-standing, well recognized legal situation and 
publie policy, Louisiana’s dual banking system has pros- 
pered and grown, There have been no known bank hold- 
ing company operations in Louisiana until the present case 
arose. 


The Whitney National Bank of New Orleans and the 
Comptroller of the Currency have always been fully aware 
of the foregoing facts (J.A. 42, 43, 278). Indeed, even in 
their briefs before this Court both Appellants readily con- 
cede that Whitney National Bank of New Orleans remains 
today absolutely prohibited by 12 U.S.C. §36c, the Na- 


tional Bank Act, and La. Rev. Stat. 6:54, 328 from opening 
and operating any banking offices or facilities beyond the 
Parish of Orleans where Whitney’s main office is located 
(Appellant Whitney’s brief, p. 3; Appellant Comptroller’s 
brief, p. 13). 


Nevertheless Whitney National Bank and the Comp- 
troller of the Currency adopted, approved and put into 
motion a plan expressly and admittedly intended to cir- 
cumvent and evade these long standing national and state 
statutory prohibitions (J.A. 42, 43, 277, 278). It was en- 
visioned that Whitney could intentionally and successfully 
avoid these prohibitions by the mere device of creating, 
through withdrawals of its capital, a holding company; 
which holding company would then use the funds supplied 
by Whitney New Orleans to open and operate a wholly 
owned banking subsidiary in Jefferson Parish, where 
Whitney was admittedly prohibited from opening addi- 
tional offices or facilities. 
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When it became apparent that the Comptroller of the 
Currency was going to license this clear-cut circumven- 
tion of the laws, an emergency situation arose in the 
Louisiana banking industry. The State Bank Commis- 
sioner immediately requested an opinion from the Attor- 
ney General of Louisiana as to the legality of the Whitney 
proposal. The Attorney General ruled that ‘‘a bank hold- 
ing company may not circumvent the branch bank laws of 
our State by the acquisition of a controlling interest in a 
subsidiary which is located in a parish other than the 
domicile of its parent company’’ (J.A. 163, 164, 289). 
Three Louisiana state banks commenced this litigation 
against the Comptroller of the Currency, and another legal 
proceeding was brought to review certain actions the Fed- 
eral Reserve Board had taken in the matter under the 
Federal Bank Holding Company Act (Bank of New Or- 
leans & Trust Company et ano. v. Federal Reserve Board, 
C.C.A. 5, No. 19,788). 


In the meantime, the Louisiana Legislature, pursuant to 
jurisdiction and powers reserved to the states under 12 
U.S.C. § 1846, the Federal Bank Holding Company Act, 
passed a State Bank Holding Company Act (Act 275 of 
the 1962 Legislature) to meet this emergency; and in the 
exercise of the State’s police power, to prohibit the suc- 
cessful culmination of this bold, purposeful attempt by the 
Whitney organization and the Comptroller of the Currency 
to defeat and circumvent Louisiana’s long standing public 
policy and laws against monopolistic branch banking (J.A. 
333, 334). This emergency was rendered extremely acute by 
the fact that Whitney is the largest bank by far in the en- 
tire State and already controls a major portion of the 
available banking business in the areas of Louisiana in- 
volved (J.A. 99, 275, 111). Its half billion dollars in re- 
sources makes it larger than the second and third next 
largest banks in New Orleans combined (J.A. 275). 


Louisiana Act 275 of 1962 was overwhelmingly passed 
by both Houses of the Legislature. It was designated 
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Emergency Legislation by the Governor, and it thus be- 
came effective immediately on July 10, 1962. The Declara- 
tion of Policy contained in Section 1 of the Act reads as 
follows: 


“Tt is declared to be the policy of this State to 
protect and to foster the growth of the independent 
unit bank, an institution whose ownership and origins 
are grounded in the local community and whose activi- 
ties are bound up with local economic and social or- 
ganizations; to prevent the undesirable concentration 
and control in the banking field to the detriment of the 
public interest; to insure effective competition among 
all banking institutions; and to accomplish these ob- 
jectives by prohibiting the formation of new bank 
holding companies and the acquisition of control by 
whatever means of additional banking institutions by 
existing bank holding companies and by their subsi- 
dairies.”’ 


Section 3(5) of the Act, admittedly aimed at protecting 


the public policy of Louisiana by prohibiting the successful 
culmination of the Whitney organization’s headlong dash to 
get into business in circumvention of Section 36¢ of the 
National Bank Act, provides: 


“It shall be unlawful... (5) for any bank holding 
company or subsidiary thereof to open for business 
any bank not now opened for business ... .””. 


The District Court upheld this Act as constitutional and 
therefore permanently enjoined the Comptroller of the ‘Cur- 
rency from issuing a Certificate which would license the 
opening of an unlawful operation. 
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SUMMARY OF ARGUMENT 

I. The Federal Bank Holding Company Act (12 U.S.C. 
1846) reserved to Louisiana full powers and jurisdiction 
with respect to banks, bank holding companies and subsid- 
jaries of bank holding companies. Under this reserva- 
tion, Louisiana, confronted with an emergency in its bank- 
ing industry, was constitutionally authorized, in the exer- 
cise of its police power, to enact a State Bank Holding 
Company Act (Act 275 of 1962) prohibiting a Louisiana 
corporation (the holding company) and its wholly owned 
subsidiary from opening for business a bank not yet open. 

The enactment of this statute to protect the vital inter- 
ests of the community through the State’s police power 
does not violate the Contract Clause of the Federal Con- 
stitution. 

II. The banking operation which the Comptroller of the 
Currency proposes to license in this case is not only vio- 
lative of Act 275 of 1962, as authorized by 12 U.S.C. 1846. 


It is also unlawful under the Federal bank Holding Com- 
pany Act itself (12 U.S.C. 1845) and Section 36c of the 
National Bank Act (12 U.S.C. 36(c). Thus, the Comptroller 
has no discretion to issue a Certificate which would au- 
thorize the opening of a business violative of both state 
and federal law. 


III. The State Bank Commissioner intervened in this 
action pursuant to the provisions of Rule 24 of the Federal 
Rules of Civil Procedure, and the appellants formally con- 
sented to his intervention. The District Court thereupon 
entered an Order making the Commissioner a party plain- 
tiff. Appellant Comptroller, under these circumstances, 
cannot be heard to complain now that the Commissioner is 
without standing. Furthermore, the Commissioner clearly 
has standing in this action, where both appellants and 
appellees are litigating with regard to Louisiana Act 275 
of 1962 and Louisiana Rev. Statutes 6:54, 328 which, by 
law, are to be administered and enforced by the Commis- 
sioner. 
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ARGUMENT 
L 


The District Court Correctly Ruled That Act 275 of 1962 Is 
Constitutional and That It Is Applicable Here to Prevent 
the Comptroller from Issuing His Certificate to License 
an Unlawful Operation. 


It is difficult to perceive how Congress could have more 
clearly reserved to Louisiana the right to enact Act 275 
of 1962 to meet the emergency which appellants foisted 
upon the state than by 12 U.S.C. 1846, the Federal Bank 
Holding Company Act. That section, boldly entitled ‘‘Res- 
ervation of Rights to States’’, provides: 


“‘The enactment by the Congress of this chapter 
shall not be construed as preventing any State from 
exercising such powers and jurisdiction which it now 
has or may hereafter have with respect to banks, bank 
holding companies, and subsidiaries thereof.”’ 


As demonstrated in the brief of Appellee banks, Con- 
gress also specifically defined the word “<banks’’ to include 
‘‘any national banking association or any State bank’’; 
the term ‘‘bank holding companies’’ to include ‘‘any com- 
pany’’; and ‘‘subsidiaries’’ also to mean ‘‘any company”’ 
with the specified stock relationship to a holding company 
(18 U.S.C. 1841(a),(c),(d)). Thus, under the language 
of the Federal statute itself, State jurisdiction was fully 
preserved over bank holding companies, such as Whitney 
Holding Corporation, which was incorporated under the 
laws of Louisiana, and over its subsidiary, appellant Whit- 
ney Jefferson. 


The clarity of the Federal Act in this respect is not at 
all surprising. Congress passed that Act to regulate and 
control bank holding companies—not to unleash them from 
any and all restraints, as the appellants herein seem to con- 
tend. The Chairman of the Banking and Currency Com- 
mittee described the purpose of the Act as follows (Cong. 
Record, 84th Cong., 1st Sess., p. 8021) : 
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“The holding company was organized for the pur- 
pose of circumventing the banking law. The banking 
law in the 1920s generally did not permit any branches. 
There were no branches of national banks before 1927. 
Through the bank holding company device they cir- 
cumvented the branch banking laws and accomplished 
something the branch banking laws had attempted to 
prevent... . Weare now trying to rectify that condi- 
tion.’’ 


Representative Johnson of Wisconsin joined in the 
House debate on the Act, and he stated (Cong. Record, 
84th Cong., 1st Sess., p. 8176) : 


“‘T believe this legislation is essential to prevent a 
most dangerous type of monopoly, the banking monop- 
oly. In my opinion, the bank holding company de- 
vice leads to uncontrolled branch banking, resulting in 
an undesirable concentration of economic power.”’ 


With these purposes in mind, it would have indeed been 
strange if Congress had sought to regulate this form of 
banking monopoly and undesirable concentration of eco- 
nomic power at the national level while simultaneously de- 
priving the states of their police power to deal with the 
same maladies at the local level. This would have been 
particularly unfathomable because Federal law (Section 
36c of the National Bank Act) had, for a long time, made 
state law the measuring rod for the establishment of 
branches by national banks. Commercial State Bank v. 
Gidney, 174 F. Supp. 770, 774 (D.C. 1959), affd. per curiam, 
108 App. D.C. 37, 278 F. 2d 871 (1960). It would have 
been especially peculiar, therefore, if Congress, by dint of 
the Federal Bank Holding Company Act, had deprived the 
States of their right to deal with ‘uncontrolled branch 
banking”? through the ‘‘holding company device’’. 


Congress, of course, did no such thing. Chairman Spence 
of the House Committee made it perfectly clear that the 
Federal Bank Holding Company Act expressly reserved to 
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the states ‘‘every right they have’’ (See Cong. Record, 
S4th Cong., 1st Sess., p. 8021). 


When the Bill was taken up by the Senate in 1956, Sena- 
tor Robertson, Chairman of the Senate Banking and Cur- 
rency Committee, made it equally clear that the states 
were to retain their complete control over bank holding 
companies and their bank subsidiaries, national and state, 
within their respective jurisdictions (Cong. Rec. 84th Cong., 
2nd Sess., p. 6752). Senator Robertson, referring to an 
earlier statement by Senator Maybank, stated: 


‘‘Now, to me, States’ rights means the right of a 
State to choose its own course of action on a matter 
within its own jurisdiction and not have the Federal 
Government make up its mind for it. This is the posi- 
tive approach. A State should have the right to per- 
mit or prohibit branch banking, and at the same time, 
it should have the right to permit or prohibit the op- 
eration of bank holding companies within its borders. 
Any Federal legislation which forces a State to change 
its policies with respect to either branch banking or 
holding companies would be an unwarranted inter- 
ference with States rights. ... 


“Therefore, each State may, within the limits of its 
proper jurisdictional authority, enact legislation to 
regulate bank holding companies. Mr. President, as 
an example of the type of legislation the States may 
enact, I ask unanimous consent to have printed in 
the Record the text of a bill recently passed by the 
Georgia Legislature.’’ (Italics supplied). 


The Georgia bill printed in the Congressional Record, 
at pages 6752, 6753, provided for state regulation of both 
state and national banks. 


Senator Capehart, ranking minority member of the Sen- 
ate Committee, thereupon engaged in the following colloquy 
with Senator Robertson (Cong. Record, 84th Cong., 2nd 
Sess., p. 6853) : 


““Mr. Capehart. Is the object of the bill not to make 
certain that bank holding companies do not expand, 
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and that bank holding companies shall not be per- 
mitted to do that which banks cannot do? Broadly 
speaking, is that not what is sought to be done? 


“‘Mr. Robertson. That is absolutely correct. . 


The Senate Report in support of the Federal Bank Hold- 
ing Company Act specifically authorized the States to be 
“more severe’’, ‘more restrictive’ than the Federal Act 
was, or regulation thereunder might be, on bank holding 
companies and their subsidiaries within the states’ borders. 
At page 2493 of the U. S. Code and Congressional News, 
1956, the Senate Committee report states: 


“‘In any event, another provision of this bill ex- 
pressly reserves to the States a right to be more re- 
strictive regarding the formation or operation of bank 
holding companies within their respective borders than 
the Federal authorities can be or are under this bill. 
Under such a grant of authority, each State, within the 
limits of its proper jurisdictional authority, may be 
more severe on bank holding companies as a class than 
(1) this bill empowers the Federal authorities to be, 
or (2) such Federal authorities actually are in their 
administration of this bill. In the opinion of the Com- 
mittee, this provision adequately safeguards States 
rights as to bank holding companies.”’ 


The Senate Committee itself, however, refused to give 
States ‘‘Automatie Jurisdiction’? over out-of-state bank 
holding companies, desiring to acquire banks within the 
limits of the State. But, this too was changed on the Senate 
floor! Senator Douglas of Illinois offered the following 
amendment, which is now found at 12 U.S.C. 1842 (d) (See 
Cong. Rec., 84th Cong., 2nd Sess., p. 6857): 


‘‘Notwithstanding any other provision of this sec- 
tion, no application shall be approved under this sec- 
tion which will permit any bank holding company or 
any subsidiary thereof to acquire, directly or indi- 
rectly, any voting shares of, interest in, or all or sub- 
stantially all of the assets of any additional bank lo- 
cated outside of the State in which such bank holding 
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company maintains its principal office and place of 
business or in which it conducts its principal operation 
unless the acquisition of such shares or assets of a 
State bank by an out-of-State bank holding company 
is specifically authorized by the statute laws of the 
State in which such bank is located, by language to 
that effect, and not merely by implication.”? (Em- 
phasis supplied). 


The effect of this amendment was described in a colloquy 
between Senators Langer, Capehart and Robertson, at page 
6855 of the Congressional Record: 


“‘Mr. Langer. Suppose there is a big holding com- 
pany in Chicago and a tiny little bank in Indiana 
across the State line. How would the passage of the 
Robertson bill and the amendments affect the little 
bank in Indiana? 


“‘Mr. Capehart. It would deny the holding company 
the right to establish a bank in Indiana, if the law in 
Indiana prohibited it from doing so, or, if the law per- 
mitted it, then only if the Federal Reserve Board 
agreed to it. I ask the manager of the bill to correct 
me if I am wrong. 


“Mr. Robertson. It could not move into the State if 
the State law prohibited it ....’’ (Emphasis sup- 
plied). 


Senator Douglas explained the meaning of his amend- 
ment, at page 6858 of the Record as follows: 


“‘T may say that what our amendment aims to do is 
to carry over into the field of holding companies the 
same provisions which already apply for branch bank- 
ing under the McFadden Act—namely, our amend- 
ment will permit out-of-State holding companies to ac- 
quire banks in other states only to the degree that 
State laws expressly permit them; and that is the 
provision of the McFadden Act.”’ 


The Douglas Amendment was adopted in the Senate by 
a vote of 58 to 18 (Cong. Ree., 84th Cong., 2nd Sess., p. 
6863). 
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Thus, in the final analysis, the Federal Bank Holding 
Company Act contains two separate provisions, expressly 
reserving to the States complete control over all bank hold- 
ing company operations and expansions: 


1. 12 U.S.C. 1842 (d), which reserves to the States 
the absolute right to exclude all out-of-state bank hold- 
ing companies, and to prevent them from opening 
banks, national or state, within the State’s borders, 
and 


2. 12 U.S.C. 1846, which reserves to the States the 
right to regulate, and if required, to exclude in-state 
bank holding companies, or to prevent them from open- 
ing banks, xational or state, within the State’s borders. 


It would be anomalous indeed if States were to have the 
absolute right to exclude out-of-State bank holding com- 
panies and to prevent them from opening banks—if simul- 
taneously, the States were not to have the same power, 
as now exercised by Louisiana, to prevent its own “‘in- 
State’? bank holding companies from opening ‘‘in-State’’ 
banks, state or national. In the light of 12 U.S.C. 1842(d), 
Congress has taken from the Comptroller the authority to 
license the opening of ‘‘out-of-State’’ bank holding com- 
pany-owned banks, state or national, not authorized by 
state law. By. 12 U.S.C. 1846, Congress has likewise re- 
moved from the diseretion of the Comptroller any right to 
license the unlawful operation of a Louisiana bank holding 
company-owned bank, outlawed by Louisiana Act 275. 


1 Appellants contend that Scction 3 (5) of Act 275 somehow collides with 
the National Bank Act. This argument is groundless. Act 275 prohibits 
evasive or ‘‘indirect’’ branching, while Section 36¢ of the National Bank 
Act prohibits ‘‘dire +’? branching, except in accordance with State law. Also 
12 U.S.C. 27, anot er provision of the National Bank Act, prohibits the 
opening of a natiozal bank until it is ‘‘lawfully entitled to commence busi- 
ness’’, Thus, in effect, Act 275 supplements and strengthens the purpose 
and intent of the National Bank Act, as well as the Federal Bank Holding 
Company Act. 
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In the light of (a) the crystal clear language used by 
Congress in 12 U.S.C. 1841, 1846 and (b) the aforemen- 
tioned Congressional history behind the Federal Bank 
Holding Company Act, it is not at all surprising, in Brae- 
burn Securities Corp. v. Smith, 15 Tl. 2d 55, 153 N.E. 2d 
$06, appeal dismissed, 359 U.S. 311, that, when the very 
same contentions as those now advanced by appellants 
herein were made in briefs before the Supreme Court of 
the United States, the Supreme Court promptly dismissed 
the appeal for want of a substantial federal question. And 
it is wholly understandable that a substantially identical 
result was reached by the Supreme Court of New Hamp- 
shire in Opinion of the Justices, 151 A. 2d 236. The action 
of the Supreme Court in the Braeburn case is, of course, 
stronger than judicial affirmance of the Illinois State Bank 
Holding Company Act there involved. Mulheim v. Moffatt 
Tunnel Improvement Dist., 262 U.S. 710, 716 (1923). 


Of special pertinence to the questions now raised by 


appellants before this Court was the following ruling in 
Braeburn, at 153 N.E. 2d 806, 808: 


“The ...1957 Act... clearly manifests a legisla- 
tive determination that future ownership and control 
of banks in Illinois by bank holding companies must 
be stopped... 


‘| Branch banking in Illinois has been prohibited 
for many years. ... 


“It is clear that this prohibition could be circum- 
vented and indirect branch banking result if, through 
ownership of bank stock, one or more bank holding 
companies could control several banks. Branch bank- 
ing can be accomplished by one bank operating at sev- 
eral locations or by one company owning and con- 
trolling several banks variously located. 


“In 1956, Congress adopted legislation regulating 
bank holding companies (12 U.S.C.A. § 1841, et seq.), 
and provided, among other things, that its action 
should not impair the then jurisdiction of the States, 
and further specifically provided that the administra- 
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tion of the Federal Act should be within the confines 
of State law, if any. The Illinois legislation, as well as 
legislation in New York, New Jersey, Pennsylvania 
and Indiana, is an acceptance of the suggestion implied 
in the Federal Act that the States should act if, as a 
matter of policy, bank holding company legislation 
more restrictive than the Federal Act was desired by 
the States. Further, it seems clear that such State 
legislation could be applicable to national as well as 
State banks, since the Congress did not manifest an 
intent to pre-empt the legislative field.’’ 


Appellants seek to avoid the decisive effect of Braeburn 
and the aforementioned language and Congressional] his- 
tory of the Federal Bank Holding Company Act by con- 
tending now that 12 U.S.C. § 1846 somehow falls short in 
its support of Louisiana Act 275 because it ‘‘did not grant 
any new authority to States’’; that it merely preserved to 
the States the jurisdiction and powers they already had in 
1956, when the Federal Act was passed.? The simple an- 
swer to this contention is found in the federal statute it- 
self. 12 U.S.C. 1846 expressly reserved to Louisiana not 
only ‘‘such powers and jurisdiction which it now has’’, but 
it also reserved to Louisiana— 


‘‘such powers and jurisdiction which it ... may 


Moreover, we must not lose sight of the fact that Louisi- 
ana, in Section 3(5) of Act 275 of 1962, was legislating 
principally with regard to a Louisiana incorporated bank 
holding company and its wholly owned subsidiary, which 
had not yet obtained a national bank charter and which had 
not yet opened or engaged in business as a national bank. 
Both were racing to get into operation before Louisiana 
could prohibit them. With regard to entities such as these, 
the law is settled that Louisiana possesses, and has always 
possessed under the United States Constitution, a para- 


2See Comptroller’s Brief, pg. 39; Whitney Brief, pg. 22. 
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mount police power to enact emergency legislation, if neces- 
sary, to protect and preserve the vital interests of the 
community (Stone v. Mississippi, 101 U.S. 814; Douglas v. 
Kentucky, 168 U.S. 488; Home Building & Loan Associa- 
tion v. Blaisdell, 290 U.S. 398, 437, 444, 447, 448; Veix v. 
Sixth Ward Bldg. & Loan Association, 310 U.S. 32, 38, 39; 
East New York Savings Bank v. Hahn, 326 U.S. 230, 233). 


In the Home Building € Loan Association case, for 
example, the Supreme Court held, at page 437: 


“‘The economic interests of the State may justify the 
exercise of its continuing and dominant protective 
power notwithstanding interference with contracts.’’ 


And, at page 444: 


‘‘An emergency existed in Minnesota which fur- 
nished a proper occasion for the exercise of the re- 
served power of the State to protect the vital inter- 
ests of the community.”’ 


Finally, the Supreme Court concluded, at page 447, 44S: 


‘“‘We are of the opinion that the Minnesota statute 
as here applied does not violate the contract clause of 
the Federal Constitution. Whether the legislation is 
wise or unwise as a matter of policy is a question 
with which we are not concerned.”? 


In Stone v. Mississippi and Douglas v. Kentucky. the two 
States outlawed lotteries after issuing charters authorizing 
lotteries, pursuant to which the plaintiffs had entered upon 
such business. The Supreme Court upheld these later pro- 
hibitions as constitutional under the Contract Clause, stat- 
ing, at 101 U.S. 814, 817: 


‘All agree the legislature cannot bargain away the 
police power of a State.”’ 


Finally, with regard to Louisiana’s right to prohibit 
Whitney Holding Corporation (which owed its very ex- 
istence to the corporate charter issued by Louisiana), and 
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its wholly owned subsidiary, Whitney Jefferson (which 
had never opened or operated as a national bank and was 
not yet authorized to commence business as a national 
bank under 12 U.S.C. 27), from opening for business, the 
rulings of the Supreme Court in the Vetr and East New 
York Savings Bank cases, supra, are exceedingly cogent. 
In the Veix case, the Court stated, at pages 38, 39: 


‘‘With institutions of such importance to its econ- 
omy, the State retains police powers adequate to au- 
thorize the enactment of statutes. ... 


‘The rule that all contracts are made subject to 
this paramount authority ... is not limited to health, 
morals and safety. It extends to economic needs as 
well.’’ 


And with regard to Louisiana’s power in such cases to 
select the means necessary to protect the vital interests of 
its economy, the Supreme Court ruled in Fast New York 
Savings Bank v. Hahn, supra, at pages 233-235: 


‘“Once we are in this domain of the reserved power 
of a State we must respect the wide discretion on the 
part of the legislature in determining what is and 
what is not necessary ... 


‘Tt would indeed be strange if there were anything 
in the Constitution of the United States which denied 
the State the power to safeguard its people against 
such dangers.’’ 


In the case at bar, it would also indeed be strange if, 
after Congress specifically reserved to Louisiana full juris- 
diction over banks, bank holding companies and subsidiar- 
ies in 12 U.S.C. 1846, the Constitution somehow prevented 
Louisiana from exercising its police power to safeguard 
the interests of its people in the face of a combined light- 
ning attempt by the Comptroller of the Currency and the 
largest bank in the State admittedly to circumvent and 
evade existing statutory prohibitions through the creation 
of a holding company ‘‘device’’. If this were true, as ap- 
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pellants contend, the reservation contained in 12 U.S.C. 
1846 would be meaningless and Louisiana would be strip- 
ped of its inherent, paramount police powers when they 
were most urgently required. 


The utter fallaciousness of these contentions. however, is 
amply demonstrated by the Supreme Court’s decision on 
April 22, 1963 in Ferguson, Attorney General of Kansas v. 
Skrupa, d/b/a Credit Advisors, 372 U.S. 726. In that case, 
Kansas, like Louisiana in the case at bar, made it unlawful 
for any person to engage in a particular business. The 
Supreme Court upheld the constitutionality of the statute, 
even as it applied to firms engaged in the prohibited busi- 
ness for a long period prior to enactment of the State 
statute. The Supreme Court ruled: 


‘‘We conclude that the Kansas Legislature was free 
to decide for itself that legislation was needed to deal 
with the business of debt adjusting. ... We refuse to 
sit as a ‘super-legislature to weigh the wisdom of 
legislation’... Nor are we able or willing to draw lines 
by calling a law ‘prohibitory’ or ‘regulatory’... The 
Kansas statute may be wise or unwise. But relief, if 
any be needed, lies not with us but with the body con- 
stituted to pass laws for the State of Kansas.”’ 


The Louisiana Bank Commissioner accordingly prays 


that this Court affirm the decision of the District Court 
and uphold as constitutional Louisiana Act 275 of 1962. 


3In Ferguson, the prohibited operation was ‘‘debt adjusting’’. 
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II. 


The Proposed, Banking Operation Is Also in Violation of 12 
U.S.C. 1845 and Section 36¢ of the National Bank Act. 
The Comptroller Has No Discretion to License an Opera- 
tion in Contravention of Federal Law Also. 


The Federal Bank Holding Company Act, at 12 U.S.C. 
1845, reads in pertinent part as follows: 


“From and after May 9, 1956, it shall be unlawful 
for a bank— 


(1) to invest any of its funds in the capital stock, 
bonds, debentures, or other obligations of a bank hold- 
ing company of which it is a subsidiary, or of any 
other subsidiary of such bank holding company... . 


(4) to make any loan, discount or extension of credit 
to a bank holding company of which it is a subsidiary 
or to any other subsidiary of such bank holding com- 
pany.’”’ 


In the case at bar, the President of Whitney National 


Bank of New Orleans made the following open admissions 
of record (J.A. 28-30) : 


‘*1. We propose to put $350,000. of the capital funds 
of the Whitney National Bank into a Louisiana busi- 
ness corpor: ation under the title—‘*‘Whitney Holding 
Corporation’’. The Whitney Holding Corporation will 
have an authorized capital of 1,120,000 shares of no 
par value stock. 5,600 of these ‘shares will be issued 
to the Whitney National Bank of New Orleans for the 
$350,000. .. 

“6, They... | Whitney National Bank of New Orleans 
will provide $650,000. to Whitney Holding Corpora- 
tion wit] which Whitney Holding Corporation will 
cause to pe created the Whitney National Bank in Jef- 
ferson Parish, receiving all stock therefor... .”? 


The Louisfana Bank Commissioner submits that this 
program of sp-called ‘‘upstream financing’’ of a bank hold- 
ing companyjby a bank is clearly in violation of the Fed- 
eral Bank Hdlding Company Act itself. While there seem 
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to be no reported decisions involving this particular point, 
it nevertheless is obvious from the face of the statute it- 
self that banks, such as Whitney National Bank of New 
Orleans, are prohibited from creating and operating a hold- 
ing company and another holding company subsidiary with 
funds drawn from the parent bank. 


The Louisiana Bank Commissioner also urges that the 
banking operation proposed to be established in Jefferson 
Parish is in violation of Section 36¢ of the National Bank 
Act and Louisiana Rev. St. 6:54, 328. In its brief before 
this Court, Appellant Whitney readily concedes, at page 3: 


<The reason that Whitney-New Orleans is limited to 
Orleans Parish is that both Whitney-New Orleans and 
other New Orleans national banks are prevented by 
12 U.S.C. § 36¢ from establishing branches outside Or- 
leans Parish. That section provides that national 
banks may establish branches only within the geo- 
graphic limits imposed on state banks by state law. 
Louisiana state banks in New Orleans . . . are pro- 
hibited from establishing branches outside Orleans 
Parish by La. Rev. Stat. 6:54 and 328.” 


Confronted with these statutory prohibitions, Whitney 
nevertheless sought to evade and circumvent them through 
the means ‘‘of an overall plan for the operation in the 
Parish of Orleans and in the Parish of Jefferson (by) the 
Whitney organization in holding company form’ (J.A. 
380). But, ‘‘realities, in short, and not mere form must 
be considered by the courts’. Francis O. Day, Inc. v. 
Shapiro, 105 App. D.C. 392, 267 F. 2d 669, 673, 674. And, 
“the existence of a separate corporate entity should not be 
permitted to frustrate the purpose of a federal regulatory 
statute; the corporate entity must be disregarded when 
failure to do so would enable the corporate device to be 
used to circumvent a statute”. Corn Products Refining Co. 
v. Benson, 232 F. 2d 554, 565 (C.C.A. 2, 1956). 


Accordingly, the Louisiana State Bank Commissioner 
urges further that the ‘‘realities’’ of the proposed banking 
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operation before this Court, stripped of its corporate veils 
and corporate forms, is also in violation of 12 U.S.C. 36c. 
When a bank openly concedes it is prohibited from doing 
an act directly, it should likewise be prohibited from ac- 
complishing the same result indirectly and by evasion. 
Otherwise, the national and state banking laws will soon 
become mere statutory shells (‘‘dead letters’’, as the Dis- 
trict Court stated during oral argument below, J.A. 260). 


From the foregoing, it follows that the Comptroller has 
no discretion to issue his certificate to authorize the open- 
ing of banking operations which are unlawful under both 
applicable federal and state law. Commercial State Bank 
v. Gidney, 174 F. Supp. 770, affd. 108 U.S. App. D.C. 37, 
278 F. 2d 871; Camden Trust Company v. Gidney, 112 U.S. 
App. D.C. 197; 301 F. 2d 521, cert. denied, 369 U.S. 886.4 


Tir. 


Appellant Comptroller Having Consented to the Intervention 
of the Louisiana Bank Commissioner May Not Now 
Contest His Standing. In Any Event, the Commissioner 
Has Standing in the Case at Bar. 


After Louisiana adopted Act 275 of 1962, and after the 
constitutionality of that statute was attacked by the appel- 
lants in the District Court, the Louisiana State Bank Com- 
missioner moved to intervene (J.A. 346). The motion was 
filed pursuant, to Rule 24 of the Federal Rules of Civil 
Procedure, which provides in pertinent part: 


“Intervention 


“(a) Intervention of Right. Upon timely applica- 
tion anyone shall be permitted to intervene in an action 
. (2) when the representation of the applicant’s 
interest by existing parties is or may be inadequate 
and the applicant is or may be bound by a judgment 
in the action. . . 


4The Court is respectfully asked to note also that the Attorney General 
of Louisiana has rendered an opinion declaring that the proposed operation 
violates Sec. 36¢ and Louisiana statutes enacted pursuant thereto (J.A. 161- 
164), The opinion is entitled to great weight. Michigan National Bank 
v. Gidney, 99 U.S. App. D.C. 134, 237 F. 2d 762, cert. denied, 352 U.S. 847 
(1956). 
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““(b) Permissive Intervention. Upon timely appli- 
cation anyone may be permitted to intervene in an 
action. ... (2) when an applicant’s claim or defense 
have a question of law or fact in common. When a 
party to an action relies for ground of claim or de- 
fense upon any statute .. . administered by a federal 
or state governmental officer .. . the officer... upon 
timely application may be permitted to intervene in 
the action. (Italics supplied) 


The State Bank Commissioner is charged with the ad- 
ministration and enforeement of Louisiana Act 275 of 1962; 
and it is his statutory duty to prevent evasions of that law 
and the other banking laws of Louisiana (Ch, 12, Title 6, 
Section 1005, La. Rev. St.). Under Rule 24, therefore, the 
Commissioner obviously had standing to intervene, and he 
has standing at this time. Securities and Exchange Com- 
mission v. United States Realty & Improvement Co., 310 

T.S. 434, 458, 459, 460, (1960) ; Guaranty Trust Co. v. West 
Va. Turnpike Comm., 109 F. Supp. 286, 294; All America 
Airways, Inc. v. Cedarhurst, C.C.A. 2, 1953, 201 F. 2d 273, 
274: Mitchell v. Singstad, 23 F.R.D. 62 (D.C. Md., 1959) ; 
People of the State of California v. United States, C.C.A. 9, 
1950, 180 F. 2d 596, 600; where the Court stated at pages 
600, 601: 


“To deny the State the right to intervene in this 
case would be to deny the State the right to defend 
those provisions of its Constitution and laws. . . . 


“Tf a state may enact a statute, such as California 
has, it may appear in Court and defend that statute. 
California has an undoubted right to intervene to pro- 
tect and assert the validity of its enactment on that 
subject.’’ 


Rehearing was denied in this last mentioned case (181 F. 
24 598), and the Supreme Court denied certiorari (340 
U.S. 826 (1950) ). 


Minnesota v. Benson, 274 F. 2d 764 (D.C. App. 1960), 
relied upon by appellant Comptroller, has no pertinency 
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whatsoever. There Minnesota sued the Secretary of Agri- 
culture to have one of his milk marketing orders declared 
unlawful. This Court properly ruled that the United 
States, and not Minnesota, occupied the relationship of 
perens patriae to those affected by ‘‘federal legislation’’. 
Here, the Commissioner intervened to uphold the consti- 
tutionality of Siate legislation and to enjoin the Comptrol- 
ler from licensing an operation which is patently unlawful 
under that same state legislation enacted by Louisiana pur- 
suant to a reservation of rights granted by the Congress. 


But, irrespective of the foregoing, when the Commis- 
sioner moved to intervene, the Comptroller and Whitney 
Jefferson both consented thereto (J.A. 385). The Court 
thereupon entered an order granting the intervention, ‘‘all 
parties having consented’? (J.A. 385). Appellant cannot 
reverse his field ‘at this time and deny to appellee the stand- 
ing he conceded he had in the Court below. 


CONCLUSION 


The decision of the District Court should be affirmed and 
the Comptroller of the Currency should remain perma- 
nently enjoined: from issuing his Certificate to license an 
operation prohibited by law. 


Respectfully submitted, 


Bentiey G. Byrnes 
Special Assistant Attorney General 
of Louisiana and Attorney for 
State Bank Commissioner of 
Louisiana 
403 California Co. Bldg. 
New Orleans 12, Louisiana 


Epwarp L. Merrican 
425 13th St., N. W. 
Washington 4, D. C. 


Local Attorney of Record 


5 The marketing order was entered under the Agricultural Marketing Agree- 
ment Act, 7 U.S.C. 601 et seq. 
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I, 
QUESTIONS PRESENTED 


1. The first question presented is whether the District 
Court correctly ruled that the Comptroller of the Cur- 
rency has no discretion to issue a Certificate of Authority 
that will permit a bank to open and operate in a manner 
prohibited by law. 


2. The second question presented is whether the District 
Court correctly ruled that the Louisiana State Bank Hold- 
ing Company Act, Act 275 of the 1962 Legislature, prohibits 
appellant Whitney National Bank in Jefferson Parish, a 
wholly owned subsidiary of a Louisiana-incorporated bank 
holding company, from opening for business. 


3. The third question presented is whether the District 
Court correctly ruled that the passage of the said Louisiana 


State Bank Holding Company Act was within the power 
reserved to the states under 12 U.S.C. § 1846, The Federal 
Bank Holding Company Act. 


4. The fourth question presented is whether the District 
Court, having found that Section 3(5) of the said Louisiana 
State Bank Holding Company Act constitutionally pro- 
hibited the opening and operation of banking facilities by 
appellant Whitney National Bank of Jefferson Parish, 
correctly declined to consider whether the same operation 
was also prohibited by 12 U.S.C. § 36c, the National Bank 
Act, and Louisiana Revised Statutes 6:54. 


5. In the event this Court considers it desirable or neces- 
sary to consider the validity of the proposed banking opera- 
tion under the last mentioned statutes, the fifth question 
presented is whether 12 U.S.C. § 36¢ and Louisiana’s 
branch banking prohibitions proscribe, in the circumstances 
of this case, the opening and operation of banking offices in 
Jefferson Parish, Louisiana by a Louisiana-incorporated 


bank holding company and its wholly owned subsidiary, 
admittedly created by the Whitney National Bank of New 
Orleans for the sole purpose of circumventing the pro- 
hibitions of said federal and state statutes? A subsidiary 
question here is whether the Court, in the circumstances 
of this case, ought to look behind the corporate form of 
appellant Whitney Jefferson to determine whether it is 
proposed in violation of Section 36¢ of the National Bank 
Act. 


Questions Presented. 
Counter-statement of the Case 
Summary of Argument 
Argument: * 


I. The District Court Was Obviously Correct in 
Ruling That the Comptroller of the Currency 
Has No Discretion to Issue a Certificate to Li- 
cense an Operation Prohibited by Law, and 
That Louisiana Act 275 of 1962 Constitutionally 
Prohibits a Louisiana Bank Holding Company 
and Its Subsidiary From Opening for Business 
a Bank Not Yet in Business on July 10, 1962, 
When the Act Became Law 


. The District Court, Having Completely Disposed 
of This Case Under Act 275 of 1962 and 12 U.S.C. 
§ 1846, Correctly Declined to Determine Whether 
the Same Proposed Operation Was Prohibited 
by Other Statutes. However, It Is Crystal Clear 
That the Issuance of a Certificate by the Comp- 
troller Should Also Be Permanently Enjoined, 
Under the Facts of This Case, as Violative of 
Section 36c of the National Bank Act 28 


III. The District Court Correctly Ruled That Appel- 
lee Banks Have Standing To Sue 


Conclusion 
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COMPANY, BANK OF LOUISIANA IN 
NEW ORLEANS 


APPELLEES’ COUNTERSTATEMENT OF THE CASE 


The Whitney National Bank of New Orleans is the larg- 
est bank by far in the State of Louisiana (J.A. 99). It is 
one of the largest financial institutions in the entire south- 
ern portion of the United States (J.A. 275). For approxi- 
mately 79 years, Whitney has operated its banking offices 
and facilities wholly within the City of New Orleans, Parish 
of Orleans, Louisiana (the City and Parish include the 
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same territorial limits). Through these operations, ad- 
mittedly and concededly still properly and constitutionally 
restricted by a long standing combination of Federal and 
Louisiana statutory law to the limits of Orleans Parish, 
Whitney has grown to a position of banking dominance 
where it possesses—(J.A. 275) 
approximately $500,000,000—in resources 
we 13,835,000—in undivided profits 
$ 27,200,000—in its surplus account 
39% —of the total deposits in all 
banks in Orleans Parish 
44% —of all deposits of individuals, 
partnerships and _ corpora- 
tions in the Parish. 


Contrary to the impression sought to be conveyed by the 
appellants herein, Whitney National Bank today, as in the 
past, continues to maintain this position of dominance. It 
controls and possesses more deposit and loan business than 


the second and third largest banks in New Orleans com- 
bined (J.A. 275). It also possesses at its offices in New 
Orleans deposits of individuals, partnerships and corpora- 
tions emanating from the east bank of the Mississippi River 
in Jefferson Parish (ic., beyond the limits of Orleans 
Parish) in an aggregate amount exceeding 30% of such 
deposits held by all banks having their head offices in the 
same area of Jefferson Parish (J.A. 276). Governor Rob- 
ertson of the Federal Reserve Board formally described 
the dominant position of Whitney National Bank as (J.A. 
111): 

“|. . a centralization of banking power of major 
proportions in individual hands, to a degree that, to 
my knowledge, is without parallel in the American 
banking system’’ 

As stated above, both appellants (the Comptroller of the 
Currency and Whitney National Bank in Jefferson Parish) 
readily and openly concede that Whitney National Bank of 
New Orleans remains today, as it has been for many years 
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past, constitutionally and lawfully precluded by a combina- 
tion of Federal and Louisiana law from opening banking 
offices beyond the limits of New Orleans. This concession 
is stated as follows, at page 3 of appellant Whitney’s brief 
before this Court: 


‘«The reason that Whitney-New Orleans is limited to 
Orleans Parish is that both Whitney-New Orleans and 
other New Orleans national banks are prevented by 
12 U.S.C. § 36(c) from establishing branches outside 
Orleans Parish. That section provides that national 
banks may establish branches only within the geo- 
graphic limits imposed on state banks by state law. 
Louisiana state banks in New Orleans . . . are pro- 
hibited from establishing branches outside Orleans 
Parish by La. Rev. Stat. 6; $$ 54 and 328.’ 


Please see also Brief of Appellant Saxon, at page 13, 
where this same open concession is to be found. 

Nevertheless, Whitney-New Orleans for the past several 
years has been exceedingly desirous of opening branch fa- 


cilities in Jefferson Parish beyond the limits of New Or- 
leans (J.A. 276). It carefully studied all of the means 
whereby it could possibly avoid, cireumvent and evade the 
prohibitions of the aforesaid combination of federal and 
state law (J.A. 276). It specifically considered and firmly 
rejected the possibility of an “‘affiliate arrangement’’, such 
as was involved in Camden Trust Company v. Gidney, 
Comptroller of the Currency, 112 U.S. App. D.C. 197, 301 
F, 2d 521, cert. denied 369 U.S. 886 (1962), a case recently 
resolved by a sharply divided opinion of this Court. With 
regard to Whitney’s rejection of a Camden-type ‘‘affiliate 
arrangement’’, the President of Whitney-New Orleans, in 
formal testimony, put it this way (J.A. 277): 


“If branch banking were permitted in Jefferson 
Parish, I wouldn’t be here because it would be much 
simpler to have it by way of a branch... But that 
is not possible. We see no signs of it coming about by 
legislative action... AsIsay...we have been un- 
willing to go with an affiliate which we couldn’t hold 
onto necessarily. 
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“It (an affiliate) doesn’t become a part of our or- 
ganization; it is just sort of hanging loosely. You 
have these conflicts of interest and it is awkward. 

“The thing that makes this (the holding company 
approach) interesting to us is the ability to approach 
the branch phase of it ...’’ (Italics supplied) 


As indicated by that testimony, Whitney-New Orleans 
finally decided to try ‘‘a holding company approach”’, ad- 
mittedly as a means of circumventing the federal and state 
statutory prohibitions. In this particular connection, the 
President of Whitney-New Orleans also testified when he 
later appeared before the Federal Reserve Board (J.A. 
276, 277): 

‘‘Under present laws in our state, the Whitney is 
not permitted to establish branches outside the Parish 
of Orleans... 


‘The management of the Whitney National Bank 
has been studying and weighing alternative methods 
of entering Jefferson Parish .. . and to participate in 


the further growth of that area... 

“The officers of the Whitney National Bank deter- 
mined in 1960 that the holding company was the 
proper solution, provided we could put the ownership 
of the present Whitney National Bank of New Orleans 
stock into such a company and, by the use of Whitney 
assets, establish a bank in Jefferson Parish, which 
would likewise be fully owned by the holding com- 
pany.”’ 


A very surprising and unusual aspect of the case in 
the Court below was the open, sworn admission by the 
Comptroller of the Currency that his office and top officials 
therein (including the Comptroller himself) had actually 
met with the President of Whitney-New Orleans and had 
furnished advance advice and guidance from the very 
outset as to how the federal and state branching statutes 
might be circumvented and evaded (J.A. 42, 43, 278). The 
Comptroller’s affidavit stated (J.A. 42, 43, 278): 


«the Whitney National wished to explore with 
the Comptroller whatever . . . means were available 
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for... eee into this... area... The formation 
of an affiliate bank was discussed and the formation 
of a holding company was also discussed. The bank 
management felt that a holding company which would 
own 100% of the stock of both the old bank and the 
new bank would be preferable to the formation of an 
affiliate of which the controlling stock would be held 
by the same persons who control Whitney New Or- 
leans, but which, in view of the wide stock distribution 
of Whitney New Orleans, would invariably have a 
minority of stockholders who did not own stock in both 
banks. The existence of the minority stock interest in 
each bank, which did not hold corresponding shares in 
the other, was considered by the Whitney management 
to be an undesirable situation, because it could conceiv- 
ably hamper the most efficient and effective day-to-day 
operation of the two banks. Since the same group 
would be managing both banks, it was thought that 
situations could arise in which it would be impossible 
for the interests of two different groups of minority 
stockholders to be fully protected. For this reason, 
the Whitney management .. . elected to use a holding 
company for the purpose of establishing a... bank in 
Jefferson Parish. 


““At all times the applicable Louisiana statutes for- 
bidding the establishment of branch offices across 
parish lines were fully considered . . .’’ (Italies sup- 
plied) 


Having obtained such a favorable ex parte nod from the 
Comptroller of the Curreney before proceeding with Whit- 
ney’s plan to circumvent the federal and state branching 
prohibitions, the President of Whitney New Orleans was 
thus able to testify as follows when he later appeared 
before the Federal Reserve Board (J.A. 277): 


“The Comptroller of the Currency has concurred in 
a program which has the effect of putting the owner- 
ship of the present Whitney National Bank stock into 
the Whitney Holding Corporation ... and to the estab- 
lishment of the Whitney National Bank in Jefferson 
Parish with funds from the present Whitney National 
Bank ...’’ (Italies supplied) 
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This private advance approval by the Comptroller also 
eaused the Whitney National Bank of New Orleans speedily 
to embark upon its plan for the circumvention of the stat- 
utes, and to set into motion a series of intricate corporate 
maneuvers, the sole purpose being to accomplish indirectly 
and by evasion that which was admittedly unlawful for it 
to accomplish directly, ie. Whitney’s expansion into Jeffer- 
son Parish (J.A. 278, 279). Although complicated in execu- 
tion, these corporate maneuvers were simply designed to 
draw funds from the Whitney National Bank of New Or- 
leans, with which to establish totally controlled banking 
offices and facilities in Jefferson Parish and later else- 
where in Louisiana: 


First: With $350,000 of its capital funds, Whitney 
National Bank of New Orleans created Whitney Hold- 
ing Corporation, a corporation organized under the 
laws of Louisiana. 


Second: Solely with the $350,000 contributed by 


Whitney New Orleans, Whitney Holding Corporation 
organized a so-called ‘‘phantom bank’’ named Cres- 
cent City National Bank (Crescent), to which the 
Comptroller of the Currency agreed to issue a bank 
charter, knowing full well that Crescent would exist 
in name only, and would never engage in the banking 
business.’ 


1A Federal Officer’s issuance of a national bank charter to a non-existent 
bank, knowing well it was never intended to be opened and operated as a 
national bank and that its sole purpose was to eliminate dissenting stock- 
holders of Whitney National Bank of New Orleans who did not want to 
participate in the evasion of federal and state laws (there were 12,145 dis- 
senting shares out of approximately 100,000 voting on the matter), was 
perhaps the second most unusual, bizarre aspect of the case below. This 
maneuver, admittedly designed solely to eliminate dissenters (See Appellant 
Comptroller’s Brief, pages 13, 14), caused a member of the Federal Reserve 
Board to state (J.A. 110): ‘In order to eliminate minority stockholders of 
Whitney National Bank of New Orleans and thereby to insure that Whitney 
Holding Corporation will be able to elect all members of the bank’s board of 
directors, the plan before the Board includes a so-called ‘phantom dank’ 
merger, which makes it impossible for a stockholder to retain his stock interest 
therein. The purpose of centralizing control of the holding company and its 
banks in the hands of very few individuals—perhaps only one individual—is 
apparent from other features of the proposal’’. 
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Third: Whitney New Orleans and Crescent, which 
latter entity never actually operated for an instant 
as a national bank (and Whitney Holding Corpora- 
tion), entered into a consolidation or merger agree- 
ment, merging Whitney New Orleans into Crescent. 
The name of the merged bank was then immediately 
changed back to Whitney National Bank of New Or- 
leans. 


Fourth: Whitney National Bank of New Orleans 
shareholders surrendered their stock for cancellation, 
and accepted in exchange Whitney Holding Corpora- 
tion shares, dissenting stockholders, if any, being 
eliminated by the purchase of their shares under provi- 
sions of the National Banking Act.2 Thus, Whitney 
Holding Corporation thereupon owned 100% of the 
stock of Whitney National Bank of New Orleans, and 
the shareholders of Whitney National Bank of New 
Orleans owned 100% of the stock of Whitney Holding 
Corporation. 


Fifth: Whitney National Bank of New Orleans then 
provided $650,000 of its capital funds to Whitney Hold- 
ing Corporation ‘‘with which Whitney Holding Corpo- 


ration was to cause to be created the Whitney National 
Bank in Jefferson Parish, receiving all of its (the Jef- 
ferson Bank’s) stock therefor’’. 


In order to enable the Court to obtain more quickly a 
simple analysis of these corporate maneuvers promoted and 
put into effect by Whitney-New Orleans, appellees respect- 
fully direct the Court’s attention to the series of charts 
which appear in Joint Appendix (pages 281-284) diagram- 
ming each of these corporate activities. 

When the time arrived for Whitney National Bank of 
New Orleans to obtain support from its stockholders for 
these corporate proposals, the President of said bank ad- 


2 The Court should note that holders of 12,145 shares out of 100,000 actually 
voted against the entire device. In fact, dissenting stockholders of Whitney 
New Orleans even appeared before the Federal Reserve Board to protest 
federal recognition of the illegal circumvention of the statutes (J.A. 83-88). 
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vised his shareholders in writing as follows (J.A. 31, 32, 
285) : 


‘¢,.. It is important to bear in mind that under the 
plan all authorized shares of the Whitney Holding 
Corporation will be distributed to you, the stockhold- 
ers of the Whitney National Bank, in exchange for 
your presently held stock. You will then own the same 
proportionate interest as you now have in the Whitney 
National Bank in all of the assets of the holding cor- 
poration, which then obviously includes all of the as- 
sets of the present Whitney National Bank. 


‘“‘We are firmly convinced, after careful considera- 
tion of the alternatives, that your common ownership of 
all of the Whitney National Bank of New Orleans stock 
and all of the stock of a Whitney National Bank in 
Jefferson Parish by a holding company to be owned 
by you is the soundest method of pooling all of the 
deposits of our customers and of our capital funds for 
their use... From the depositors’ point of view, 
those in the smaller bank will be assured of the same 
management which directs the larger one without pos- 
sibility of interruption 


“‘By reason of the common ownership of the two 
banks in a holding company there can arise no con- 
flict of interest between them as there can between 
affiliated banks. There will be no minority stockholder 
to be affected.* 


‘‘From the customer point of view, there will be no 
conflict of interest arising out of the manner in which 
the customer sees fit to divide his business between the 
commonly owned banks in the two parishes. He will 
have the full benefits of a relationship with the large 
bank and its officers. 


“<Because of the permanent relationship between the 
large and the smaller bank, the smaller one can operate 
safely with a smaller capitalization ... 


3The Court’s attention is directed again to the repeated rejections by 
Whitney New Orleans, on the ground of undesirable ‘‘conflict of interest’’ 
possibilities, of an ‘‘affiliate arrangement’’, such as the one upheld by this 
Court in Camden Trust Co. v. Gidney, supra. 
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“Finally, this holding company group broadens 
banking possibilities for the future... It will give 
metropolitan New Orleans the soundest form of bank- 
ing unit which can accumulate and pool banking re- 
sources in this community where they can be used to 
the greatest advantage in the further development of 
the entire area.’’ (Italics supplied) 


After its creation by Whitney National Bank of New Or- 
leans, Whitney Holding Corporation made application to 
the Federal Reserve Board for approval of its acquisition 
of the shares of the aforementioned Crescent City corpora- 
tion and Whitney National Bank in Jefferson Parish re- 
ferred to above. In accordance with the requirements of 
12 U.S.C. § 1842(b), the Board notified the Comptroller of 
the Currency of the application and sought his views (J.A. 
286). Having already given his ex parte approval to the 
plan before it was put into execution, the Comptroller, in 
three short paragraphs of a letter to the Board, gave his 
full written approval of the Whitney proposal (J.A. 166, 


286). The Comptroller of the Currency failed even to 
mention or cormment upon the legality or illegality of the 
proposals under 12 U.S.C. § 36(c), La. Rev. Statutes 6:54, 
or 12 U.S.C. § 1846 (J.A. 166, 286). 


This action by the Comptroller made it unnecessary for 
the Federal Reserve Board to hold any statutory public 
hearing in Louisiana on the application under the provi- 
sions of 12 U.S.C.$ 1842 (Northwest Bank Corporation v. 
Board of Governors, Federal Reserve Board, 303 F. 2d 
$32 (CCA 8, 1962)). However, when the Board did accept 
a presentation of views on the application at its head- 
quarters in Washington and when dissenting stockholdres 
of Whitney New Orleans appeared and vehemently con- 
tested the legality of the entire proposal under federal and 
state law, the Board, on its own motion again wrote to 
the Comptroller of the Currency advising him that charges 
had been made that the proposals ‘‘were in violation or 
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circumvention of existing law’? (J.A. 424). The Board 
then stated to the Comptroller (J.A. 424) : 


“In view of the bearing that these matters might 
have on the Board’s decision on Whitney Holding 
Corporation’s application, the Board would appreciate 
any comments that you may have...”’ 


Appellant Comptroller of the Currency refused to com- 
ment on any of these matters (J.A. 425, 426): Instead, he 
replied as follows (J.A. 426): 


“‘Other comments with respect to the legality and 
merits of the holding company are matters on which 
a previous Comptroller of the Currency has expressed 
himself; therefore, further enlargement on the subject 
is deemed undesirable.’’ (Italics supplied) 


But, the record is barren of any expressions by the Ap- 
pellant Comptroller’s predecessor or the appellant himself 
regarding the lawfulness of the Whitney proposal under the 
applicable federal and state statutes (see J.A. 166). The 


fatal effect of the Comptroller’s strange refusal to supply 
such information or comments to the Federal Reserve 
Board is patent when it is fully understood that the Board 
itself declines even to consider or rule on such matters itself, 
absent advice from the Comptroller (J.A. 168, 286, 287). 
The Board took the position in this case that all matters 
“relating largely to an alleged violation of provisions of 
the National Bank Act’’ are for the Comptroller, not the 
Board (J.A. 168, 286, 287). 


Thus, when the Board rendered a decision on May 3, 
1962 approving the application of Whitney Holding Cor- 
poration to proceed to acquire the shares in Crescent and 
Whitney Jefferson, it did so without even referring to 12 
U.S.C. § 36(c), 12 U.S.C. $1846 or the Louisiana law pro- 
hibiting branching by national and state banks beyond 
parish lines, or the effect these statutes might have had upon 
its decisions (J.A. 287). In fact, having received an unquali- 
fied green light from Comptroller Saxon, the Board can- 
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didly admitted that it was authorizing Whitney New Or- 
leans, through a holding company device, to evade the 
restrictions otherwise imposed upon it by the laws (J.A. 
99, 100, 287): The Board accordingly ruled (J.A. 99, 100, 
287): 
‘‘Under the law of Louisiana, a bank may not estab- 
lish branches outside of the parish in which its head 
office is situated. ... 


‘In accordance with the requirement of section 3(b) 
of the Act, the Comptroller of the Currency was asked 
to submit his views and recommendations with respect 
to the pending application. In a letter dated October 
11, 1961, Comptroller... recommended approval .... 


“The stated purpose of the proposed holding com- 
pany system is to enable an organization centered 
about Whitney New Orleans to provide banking serv- 
ices not only through its existing 12 offices within the 
City of New Orleans but also through offices in the 
East Bank of Jefferson Parish. The holding company 
system will be under the direction of the present execu- 


tive management of Whitney, New Orleans; in fact, 
for present purposes, the holding company itself is 
simply the means by which Whitney banking offices 
may be established and operated in East Bank. Con- 
sequently, the character of the management and the 
prospect of the Applicant (Whitney Holding) and its 
two proposed subsidiary banks may be evaluated 
largely on the basis of the financial history and 
condition, character of management, and prospects 
of Whitney New Orleans. 


‘“‘The financial history of Whitney New Orleans has 
been satisfactory. The condition of that bank is sound 
and its management is regarded as satisfactory. Ac- 
cordingly, it is believed that the management of Ap- 
plicant and Whitney Jefferson will be satisfactory and 
the prospects of the holding company, which depend 
principally upon the prospects of Whitney New Or- 
leans, are favorable.’’ (Italics supplied). 


This bald endorsement by the federal government un- 
der these circumstances of a device admittedly designed 
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flagrantly to circumvent and violate both federal and state 
law was a bit too much for Governor Robertson of the 
Federal Reserve Board. In a dissenting opinion, he stated 
(J.A. 109-111): 


‘“‘Whitney National Bank of New Orleans is the 
largest banking institution of the City of New Orleans 
and the State of Louisiana. It controls in the neigh- 
borhood of 40% of the deposit and loan business of 
all New Orleans banks—more than the second and 
third largest banks combined. The proposal before the 
Board of Governors would place control of this bank 
in Whitney Holding Corporation and thereby would 
overcome the effect of the branch banking laws of Lou- 
isiana, which prevent Whitney from establishing any 
offices outside of Orleans Parish ....In other words, by 
this means the Whitney Banking organization would 
escape the legal limitations that now permit it to have 
offices only within the City of New Orleans. 


‘In my judgment, one of the basic purposes of the 
Bank Holding Company Act—to prevent undue con- 
centration of banking power in holding companies— 
would be unjustifiably defeated by approval of the cre- 
ation of a holding company system to control the pre- 
dominant bank of a major metropolitan area and addi- 
tional banks within that area... . 


‘¢| _ , In this ease, . . . banking offices affiliated with 
the largest financial institution in the area would be 
competing with small local banks, including a bank that 
opened for business only two months ago in the same 
shopping center in which it is proposed to locate one 
of the offices of Whitney Jefferson. The effect of the 
entry of Whitney Jefferson at this time could be sig- 
nificantly detrimental to this new bank and to another 
small bank with which Whitney Jefferson would di- 
rectly compete. ...”’ 


Governor Robertson then went on to conclude (J.A. 111): 


“(Tn brief, the plan before the Board seems designed 
to minimize the participation of stockholders, and 
even of directors, in the control and management of 
the holding company and its subsidiary banks. This 


13 


appears to be the common objective. ... Taken to- 
gether, these features of the proposal reflect an ar- 
rangement by which power to direct and control the 
holding company system, including its banks, could 
be concentrated in the hands of a single individual... . 
It should not receive this Board’s stamp of approval. 


“‘The proposal before the Board would provide a 
vehicle for enhancing the existing high degree of bank- 
ing concentration in the area and would permit a cen- 
tralization of banking power of major proportions in 
individual hands, to a degree that, to my knowledge, 
is without parallel in the American banking system. 
For these reasons, I conclude that the creation of the 
proposed holding company system would be contrary 
to the public interest, and therefore should be denied.”’ 
(Italies supplied). 


In the face of this decision by the Federal Reserve Board, 
the State Bank Commissioner of Louisiana immediately 
sought an opinion from the Attorney General of Louisiana 


as to whether Whitney’s holding company device was lawful 
(J.A. 289). The Attorney General issued the following 
written opinion, in substance (J.A. 163, 164, 289) : 


‘‘There is a general principle of law that corporate 
entities must be disregarded where they are made the 
implements for avoiding a clear legislative purpose. 
To allow the establishment of a bank holding company 
to avoid and circumvent the branch banking laws of 
our State is, in our opinion, prohibited, if not by the 
letter, by the spirit of our law. 


“It is the opinion of this office, therefore, that a 
bank holding company may not cireumvent the branch 
bank laws of our State by the acquisition of a con- 
trolling interest in a subsidiary which is located in a 
parish other than the domicile of the parent company.”’ 


The Louisiana State Bank Commissioner thereupon sent 
a copy of this opinion by the Attorney General to the 
Federal Reserve Board (J.A. 165). He requested a rehear- 
ing (J.A. 165). Other of the appellees herein also peti- 
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tioned for reconsideration (J.A. 167). The Board refused 
to reconsider the matter, stating that the questions raised 
“relate largely to an alleged violation of provisions of the 
National Bank Act, which is administered by the Comp- 
troller of the Currency”’ (J.A. 168). 


Said ruling by the Board was subject to judicial review, 
upon the filing of a petition with the Fifth Cireuit Court 
of Appeals within 60 days after May 3, 1962 (12 U.S.C. 
$1848; J.A. 288). Upon such review, the Court under the 
Federal Bank Holding Company Act, has jurisdiction 


“‘to affirm, set aside, or modify the order of the 
Board and to require the Board to take such action 
with regard to the matter under review as the Court 
deems proper.”’ 


And, of course, the Comptroller of the Currency had 
previously decided that he would not issue a certificate to 
enable Whitney National Bank in Jefferson Parish to open 


or commence banking operations until final approval of all 
steps in the Whitney Plan had been obtained ‘‘as required 
by the Bank Holding Company Act.’’ (J.A. 288). 


However, before such approval could possibly become 
final under that Act (12 U.S.C. § 1848), or under the Regu- 
lations of the Federal Reserve Board itself, the Comptrol- 
ler of the Currency, on May 18, 1962 (just 15 days after the 
Federal Reserve Board acted) announced gratuitously that 
he had already approved the program also and had di- 
rected that steps therein proceed ‘‘on or after May 24, 
1962”? (21 days after the Federal Reserve Board acted) 
(J.A. 34). By June 20, 1962, Comptroller Saxon was fur- 
ther announcing that absent the granting of an injunction 
by the District Court in the case below, he would consider 
it his ‘“‘duty . . . to issue a Certificate of Authority to 
Whitney Jefferson. ...’’ as soon as ‘“‘the organizers .. . 
faithfully executed all steps and fulfilled all requirements 
necessary for the organization of a new bank”’ (J.A. 47, 
289). 
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Accordingly, the Complaint in the instant action was 
filed on June 9, 1962 (J.A. 6, 289). Defendant Comptroller, 
upon being advised of the filing, voluntarily agreed to with- 
hold issuance of his Certificate of Authority to Whitney 
Jefferson unti! the Motion for Preliminary Injunction here- 
in could be determined (J.A. 289). Two of the appellees 
herein also timely filed in the Fifth Cireuit Court of Ap- 
peals a petition to review the ruling of the Federal Re- 
serve Boad (Bank of New Orleans and Trust Company et 
ano v. Board of Governors of the Federal Reserve System, 
No. 19, 788, C.C.A. 5). That case will come on for argu- 
ment on June 5, 1963. In the meantime, and without any 
fault of appellees contributing thereto, appellant Saxon 
suddenly refused any longer voluntarily to withhold the 
issuance of his Certificate (J.A. 174-191, 289). 


The parties accordingly appeared before the District 
Court (Judge Hart), and after a hearing, the Court granted 
a Temporary Restraining Order directing the Comptroller 
to withhold his certificate until July 6, 1962, when the 


Motion for Preliminary Injunction could be heard (J.A. 
176, 177, 289). 


The Motion for Preliminary Injunction came on to be 
heard on July 6, 1962 before Judge Holtzoff (J.A. 225- 
273). During these proceedings Judge Holtzoff stated it 
seemed clear ‘‘that what the Whitney National Bank was 
doing was trying to establish what in essence, though not 
in form, was a branch bank.’? (J.A. 257). The Court 
stated further ‘‘if this device is legal, then you might as 
well repeal Section 36(¢)’’ (J.A. 260). The Court was also 
advised by counsel for Appellants that Louisiana was then 
considering remedial emergency legislation, which would 
become law ‘‘on Monday’? (3 days hence) and which would 
clearly prevent a Louisiana Bank holding company and 
its subsidiaries from opening for business a bank not vet 
open (J.A. 264). The Court replied that it was ‘‘not going 
to rush the matter in order to prevent an action on the 
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part of Louisiana or any other state legislature’? (J.A. 
264). The Court also stated that because of the appeal 
pending in the Fifth Circuit, the status quo should also 
properly be preserved until the cases could be heard fully 
on their merits (J.A. 260, 261). Finally, the Court granted 
the preliminary injunction, ruling (J.A. 272, 273): 


“‘Without expressing any opinion as to the legality 
of the proposed action, the Court, nevertheless, is of 
the opinion that a sufficiently debatable question is pre- 
sented to make it desirable to maintain the status quo 
until the action can be determined on the merits.”’ 


As indicated, since late May, 1962, the State of Louisi- 
ana, never before confronted with the monopolistic plague 
of bank holding company operations but now confronted 
with a sudden, totally unexpected, arbitrary federal ad- 
ministrative approval of what was considered a brazen 
attempt by the largest bank in the State to circumvent and 
evade the prohibitions of federal and state branching stat- 
utes merely through the device of a holding company 
intermediary, had been considering, in its House and Sen- 
ate, emergency legislation authorized to the States by the 
reservation contained in 12 U.S.C. § 1846. This legislation, 
Act 275 of 1962, was passed by the House on June 27, 1962, 
by vote of 80 to 16 (J.A. 333, 334). It passed in the 
Senate on July 4, 1962, and was signed into law on July 10, 
1962, the same day on which the Preliminary Injunction 
herein was signed by the District Court (J.A. 295, 296, 
221). This Act, at Section 3(5) and as here pertinent, 
provided: 


“Tt shall be unlawful... (5) for any bank holding 
company or subsidiary thereof to open for business 
any bank not now opened for business. . . .”? 


All parties thereupon moved for summary judgment. It 
was also then stipulated and agreed that ‘‘the issue of the 
alleged violation of Louisiana Act 275 of 1962 is to be 
treated in all respects as raised in the pleadings herein’? 


Fm oe ee” “Sts ahem A ee 
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(J.A. 384, 385). In other words, the parties agreed that 
the District Court should properly determine whether 
Act 275 of 1962 effectively precluded the Comptroller 
from issuing a Certificate to Whitney Jefferson, in addi- 
tion to the other Section 36¢ issues theretofore raised. 


The Appellants thereupon attacked Act 275 of 1962 
as unconstitutional. The Louisiana State Bank Commis- 
sioner accordingly moved to intervene (J.A. 346, 347). All 
parties consented to his intervention (J.A. 385). The 
Court thus granted his Motion and added him as a plain- 
tiff (J.A. 385, 386). 


After extensive argument, the District Court (Judge Mc- 
Laughlin) granted appellees’ cross-motions for summary 
judgment (J.A. 435-438). The two appeals subsequently 
ensued. 


SUMMARY OF ARGUMENT 


J. (a) The District Court was patently correct in ruling 
that the Comptroller of the Currency has no discretion to 
issue a Certificate of Authority licensing an operation pro- 
hibited by law. Commercial State Bank v. Gidney, 174 F. 
Supp. 770, 778, aff’d. 278 F. 2a 871 (D.C. App. 1960) ; 
Camden Trust Co. v. Gidney, 301 F. 2d 521 (D.C. App.), 
cert. denied 469 U.S. 886 (1962). The Court was also cor- 
rect in finding that Louisiana Act 275 § 3(5) of 1962 which 
made it ‘‘unlawful for any bank holding company or subsi- 
diary thereof to open for business any bank not now opened 
for business’. . .”, was directly applicable to appellant 
Whitney-Jefifrson, and its parent, the Louisiana-incorpo- 
rated Whitnty Holding Corporation; and thus that the 
Comptroller had no discretion to issue a Certificate au- 
thorizing thef commencement of operations expressly out- 
lawed by such statute. 


(b) The District Court was also correct in finding Sec- 
tion 3(5) of Louisiana Act 275 of 1962 constitutional on the 
authority of Braeburn Securities Corp. v. Smith, 153 N.E. 
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2d 806, appeal dismissed for want of a substantial Federal 
question, 359 U.S. 311 (1959) and Opinion of the Justices, 
151 A. 2d 236 (N.H. 1959), which upheld the Constitutional- 
ity of similar state bank holding company statutes; and 
that the enactment by Louisiana of that law to preclude 
the imminent and threatened opening and establishment of 
monopolistic bank holding company operations, spawned 
as a means of circumventing the existing federal and 
Louisiana branch bank statutes and defeating Louisiana’s 
long standing public policy against undesirable concen- 
tration of control in the banking field, was within the power 
expressly reserved to the States by Coneress under 12 
U.S.C. § 1846, the Federal Bank Holding Company Act. 


(c) The Louisiana statute is not in conflict with the Na- 
tional Bank Act. It is directed against Louisiana-incorpo- 
rated bank holding companies and their subsidiaries. In 
the case at bar, Whitney Jefferson does not become a na- 
tional bank until the Comptroller of the Currency issues 
his Certificate authorizing it to open for business and to 
commence banking operations. And, since the Comptroller 
has no discretion to charter a national bank for an unlawful 
purpose or to enable it to engage in unlawful operations, 
the Louisiana Statute, in the case at bar, was constitution- 
ally applicable to Whitney Holding Corporation and Whit- 
ney Jefferson before the latter became a national bank. 
There is accordingly no merit whatsoever to appellants’ 
arguments that the Louisiana Act impairs or prevents valid 
national bank operations. In any event, however, Congress 
has left the States free to regulate bank holding company 
subsidiaries within their borders, whether they be national 
or state banks (12 U.S.C. § 1841, 1846). Hence, even if it 
could be presumed that Whitney Jefferson had reached the 
status of a ‘national bank’, the Comptroller is still without 
discretion to issue his charter in violation of a Louisiana 
statute enacted pursuant to the authority reserved to the 
states by Congress. 


II. Having disposed of the case under 12 U.S.C. § 1846 
and Louisiana Act 275 of 1962, the District Court cor- 
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rectly declined to go further and consider whether (a) 12 
U.S.C. $36(c). by its terms, proscribes in these circum- 
stances the licensing of the type of banking operations 
here involved, or (b) secondly, if not proscribed by the 
letter of the statute, whether the Court should look beyond 
the corporate form of the new bank to determine whether 
or not it is in violation of Section 36(c). 


However, it is equally clear that Whitney’s open and 
flagrant attempt to establish additional offices (as the Fed- 
eral Reserve Board described them (J.A. 100)) in Jeffer- 
son Parish, simply by means of changing its corporate 
form or organization and with $650,000 drawn from the 
capital funds or undivided profits of Whitney New Orleans, 
is violative of both the letter and spirit of 12 U.S.C. 36c, f 
also. This Court has consistently ruled that the corporate 
entity must be disregarded when failure to do so would en- 
able the corporate device to be used to circumvent a statute 
(Alabama Power Company v. Federal Power Commis- 
sion, 68 App. D.C. 132, 947 F. 2d 601, 618; Francis 0. Day, 
Inc. v. Shapiro, 105 App. D.C. 392, 267 F. 2d 669). 


Moreover, the establishment of ‘‘additional offices’? by 
Whitney squarely falls within the definition of ‘‘branch’’ 
contained in 12 U.S.C. 36f., and accordingly, these offices 
are within the prohibition of the federal and Louisiana 
Statutes. 


Finally, appellees also contend that this Court’s recent 
decision in Camden Trust Co. v. Gidney, supra, likewise 
directs that the mere corporate device, adopted by Whitney 
in this ease to establish additional offices and to cireumvent 
the law, be ignored; again, with the result that the Comp- 
troller was properly enjoined from licensing the operation. 
Whitney New: Orleans expressly and repeatedly rejected 
the ‘‘affiliate’’. type bank approved by a divided opinion of 
this Court in Camden. It was considered ‘‘too loose’’, 
“too awkward’? and fraught with possible ‘‘conflicts of 
interest’? between the two banking offices. Furthermore, 
in Camden, a completely new, independent bank was estab- 
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lished with “‘fresh capital’’, ie. the organizers of the 
‘‘affiliate’? in Camden had to raise $517,500. in brand new, 
independent capital in order to open the bank in issue there. 
Here, vo new or fresh capital is involved. Whitney New 
Orleans, desirous of opening a branch through a holding 
company device, simply funneled $650,000 of its own funds 
through the holding company into Whitney Jefferson. No 
individuals were ‘‘committing their capital’’, as in Camden. 
All of the money here was siphoned directly from Whitney 
New Orleans, and the corporate structure, control, and 
management of the two banking offices were not independent 
of one another. 


III. Plaintiff banks clearly have standing to sue (Com- 
mercial State Bank v. Gidney, 174 F. Supp. 770, aff’d 108 
U.S. App. D.C. 37, 278 F. 2d 871; Wayne Oakland Bank v. 
Gidney, 252 F. 2d 537 (CCA6, 1958), cert. denied 358 U.S. 
838; Wisconsin Bankers Association v. Federal Home Loan 
Bank Board, 190 F. Supp. 90, 94 (1960), aff'd. 294 F. 24 
714 (D.C. App. 1960), cert. denied 368 U.S. 938, rehearing 


denied, 368 U.S. 979 (1961)). 


ARGUMENT 
I 


The District Court Was Obviously Correct in Ruling That the 
Comptroller of the Currency Has No Discretion to Issue a 
Certificate to License An Operation Prohibited By Law, 
and That Louisiana Act 275 of 1962 Constitutionally Pro- 
hibits a Louisiana Bank Holding Company and Its Sub- 
sidiary From Opening for Business a Bank Not Yet in Busi- 
ness on July 10, 1962, When the Act Became Law 


It is settled in the District of Columbia Circuit that the 
Comptroller of the Currency has no discretion to issue a 
Certificate to license an operation prohibited by law (Com- 
mercial State Bank of Roseville v. Gidney, supra; Camden 
Trust Co. v. Gidney, supra). Thus, when the District 
Court found Section 3(5) of Louisiana Act 275 of 1962 to 
be constitutionally applicable to prohibit Whitney Holding 
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Corporation, a Louisiana corporation, and its wholly owned 
subsidiary, appellant Whitney National Bank in Jefferson 
Parish, from opening for business a bank not chartered or 
in business on July 10, 1962 (when the Act became law), it 
was patently correct for Judge McLaughlin permanently 
to enjoin the Comptroller from issuing a Certificate. 


Louisiana Act 275 of 1962 (Ch. 12, Title 6, Sections 1001- 
1006, Louisiana Revised Statutes) was enacted pursuant to 
12 U.S.C. § 1846, 70 Stat. 133, the Federal Bank Holding 
Company Act, which provides: 

“‘Reservation of rights to States—The enactment by 
the Congress of this chapter shall not be construed as 
preventing any State from exercising such powers and 
jurisdiction which it now has or may hereafter have 
with respect to banks, bank holding companies, and 
subsidiaries thereof.’’ (Italics supplied) 


Congress carefully prescribed, in the Federal Bank Hold- 
ing Company Act itself, exactly the types of entities over 
which it meant to reserve powers and jurisdiction to the 
States. At 12 U.S.C. §1841(a), (c) and (d), 70 Stat. 133, 
it specifically defined the words ‘“‘bank’’, ‘bank holding 
company’? and ‘‘subsidiary’’, which are the entities over 
which “‘powers and jurisdiction’ were reserved to the 
states. ‘‘Banik’’ was defined to mean ‘‘any national bank- 
ing association or any State bank, savings bank or trust 
company’’. Thus, from the very beginning, Congress it- 
self reserved to the States the very definite and express 
right to exercise their powers and jurisdiction over ma- 
tional banking associations through the medium of State 
Bank Holding Company statutes. 


Congress went further. It defined ‘‘subsidiary’”’ of a 
bank holding company (such as appellant Whitney Jeffer- 
son) to mean “‘any company’’, 25% or more of whose vot- 
ing shares are owned or controlled by such bank holding 
company. Congress was even more specific. At 12 U.S.C. 
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$1841(b), it even defined the word ‘‘company’’. This 
term was given its usual meaning, i.e. ‘‘any corporation, 
business trust, association or similar organization’’. 


Consequently, it is difficult, indeed impossible to fathom 
any logic or reasoning that could possibly underlie appel- 
lants’ contentions that State Bank Holding Company stat- 
utes, enacted pursuant to the reservation of states rights 
contained in 12 U.S.C. $1846, cannot validly or constitu- 
tionally apply to national banks because Congress has pre- 
empted the field. (See Appellant Saxon’s brief, page 23.) 
On the contrary, Congress laboriously preserved and 
opened the field of local jurisdiction over bank holding 
companies and their bank subsidiaries to the States. 


If there could possibly be any doubt about this under 
the language of the Federal Bank Holding Company Act 
itself, that doubt was certainly thoroughly disspelled by 
Braeburn Securities Corp. v. Smith, 15 Ill. 2d 55, 153 NE 
2d 806 (1958), appeal dismissed for want of a substantial 


federal question, 359 U.S. 311, and Opinion of the Justices, 
151 A. 2d 236 (N.H.). In Braeburn, Illinois passed the 
State Bank Holding Company Act of 1957 (Ill. Rev. Stat., 
C 1614, §§ 71-76 (1961)), a statute very similar in purpose, 
language and effect to Louisiana Act 275 of 1962. Braeburn 
Securities Corporation brought suit in the Illinois courts, 
contending precisely as appellants herein now contend, that 
the Illinois statute was (a) unconstitutional and (b) void, 
insofar as it applied to national bank subsidiaries of a hold- 
ing company. The Illinois Supreme Court upheld the 
statute as constitutional, and as a proper State regulation 
of national banks under the Federal Bank Holding Com- 
pany Act (12 U.S.C. § 1846). The Court ruled at page 808 
et seq.: 


“‘The brief summary of the 1957 Act .. . clearly 
manifests a legislative determination that future own- 
ership and control of banks in Illinois by bank holding 
companies must be stopped. ... 
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‘‘Banking is a business peculiarly affected with a 
public interest. Local autonomy of banks serving the 
individua! and commercial needs of a community has 
been ... the policy of this State since the 1929 amend- 
ment to the Illinois Banking Act . . . enacted following 
the passage by Congress of the McFadden Act which, 
in effect, permitted the states to determine whether 
State or national banks operating within a State might 
maintain branches. Branch banking in Illinois has 
been prohibited for many years. 


‘Tt is clear that this prohibition could be cireum- 
vented and indirect branch banking result if, through 
ownership of bank stock, one or more bank holding 
companies could control several banks. Branch bank- 
ing can be accomplished by one bank operating at sev- 
eral locations or by one company owning and control- 
ling several banks variously located. 


‘‘In 1956, Congress adopted legislation regulating 
bank holding companies (12 U.S.C.A. § 1841, et seq.), 
and provided, among other things, that its action 
should not impair the then jurisdiction of the States, 
and further specifically provided that administration 
of the Federal Act should be within the confines of 
State law, if any. The Illinois legislation, as well as 
legislation in New York, New Jersey, Pennsylvania and 
Indiana, is an acceptance of the suggestion implied in 
the Federal Act that the States should act if, as a 
matter of policy, bank holding company legislation 
more restrictive than the Federal Act was desired by 
the States. Further, it seems clear that such State 
legislation could be applicable to national as well as 
State banks. since the Congress did not manifest an 
intent to pre-empt the legislative field.’’ (Italics sup- 
plied) 


The Court ruled further, at page 811: 


“The classifications provided in this Act are thus 
clearly based on a reasonable basis, and constitute no 
special legislation, deny no equal protection of laws, 
and grant no privilege or immunity in effecting such 
classification, in violation of constitutional provisions 
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“‘The public policy of Illinois prohibits branch bank- 
ing, and this Act merely regulates these .. . companies 
to limit further encroachment on that prohibition.’’ 


The decision in Opinion of the Justices, supra, was to the 
very same effect. 


When the Braeburn case reached the Supreme Court of 
the United States, Braeburn contended, precisely as appel- 
lants do before this Court (See Docket No. 718, October, 
1958 Term, Supreme Ct.)— 


1. That the Illinois Bank Holding Company Act was un- 
constitutional on essentially the same grounds as those 
asserted now by appellants, and 


2. That the Illinois Act was void in that it attempts to 
regulate, interfere with and control national bank sub- 
sidiaries of holding companies. In this connection, Brae- 
burn argued in its brief, almost identically to appellants 
here: 


‘‘Ever since McCulloch v. Maryland, 4 Wheat. 316— 
Jurisdiction over internal affairs of national banks was 
exclusively in the Federal government, and any State 
law which undertook to limit or control such banks is 
void ...’’ 


The State Auditor of Illinois thereupon filed a motion to 
dismiss Braeburn’s appeal for want of a substantial fed- 
eral question. He contended Illinois had the right to regu- 
late or prohibit bank holding companies or their national 
bank subsidiaries under 12 U.S.C. $1846. The Supreme 
Court of the United States, in a per curiam opinion in 1959 
(359 U.S. 311), granted the motion to dismiss on the ground 
that the case failed to present a substantial federal ques- 
tion. Dismissal on that ground, of course, is an action 
even stronger than judicial affirmance. Milheim v. Moffat 
Tunnel Improvement Dist., 262 U.S. 710, 716-717 (1923). 


Thus, instead of violating the Supremacy Clause of the 
United States Constitution, Louisiana Act 275 of 1962 was 
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enacted strictly in pursuance of the express grant or reser- 
vation of ‘‘states rights’’ contained in a Federal statute, 
which statute specifically included national banks within 
the ambit of that reservation of authority. 


Appellants seek to contend that Section 3(5) of Act 275 
is unconstitutional because it prohibits a Louisiana-incorpo- 
rated bank holding company and its wholly owned sub- 
sidiary from opening for business a bank not yet open. This 
contention loses sight of the fact that Louisiana, within 
the scope of its police power, has the Constitutional right 
to prohibit any Louisiana-incorporated bank holding com- 
pany and its wholly owned subsidiaries from opening or 
engaging in any business which endangers the vital inter- 
ests of its people. (Stone v. Mississippi, 101 U.S. $14; 
Douglas v. Kentucky, 168 U.S. 488; Home Building ¢ 
Loan Assn. v. Blaisdell, 290 U.S. 398, 437, 444, 447) It 
loses sight of the fact that such enactment was passed, 
not only to guard the public policy of Louisiana but in 
strict pursuance of the public policy of the United States, 
as expressed in the Federal Bank Holding Company Act, 
and the Congressional purpose behind it. The Federal 
Bank Holding Company Act, like the Louisiana law, con- 
tains severe penal provisions (fine, imprisonment, or both) 
for any violations of the statutes (12 U.S.C. § 1847). When 
the Federal Act was before the House of Representatives, 
Chairman Spence of the House Banking and Currency 
Committee, floor manager of the Bill, stated the purpose 
of the Act as follows: 


“‘The holding company was organized for the pur- 
pose of circumventing the banking law. The banking 
law in the 1920’s generally did not permit any 
branches. There were no branches of national banks 
before 1927. Through the bank holding company de- 
vice they circumvented the branch banking laws and 
accomplished something the branch banking laws had 
attempted to prevent. ... 


“‘This is not a harsh bill. It is a bill that I think 
will accomplish what we want with little punishment 
to those who have violated the spirit of the law for 
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over 25 years. No individual or corporation can by 
prescription obtain a right which is against the public 
policy of this country. 

‘“‘They say ‘We have been in this business for a long 
time, and you have not prevented us from doing these 
things.’ They have no right because of the passage 
of time to continue to do something that is against the 
public welfare and the public policy of the country. 
We are now trying to rectify that condition.”’ (Ttalies 
supplied) 


Indeed, in First National Bank in Billings v. First Bank 
Stock Corporation (C.C.A. 9, 1962), 306 F. 2d 937, a 
ease strenuously relied on by appellants, it was expressly 
stated that in instances where bank holding companies were 
known to be trying to defeat the public policy by racing to 
get into business before legislation could be passed to 
prevent it, such statutes could properly prohibit the open- 
ing of a bank (not yet open) whose stock was acquired by 
a holding company before the Act became effective, or re- 
quire divestiture of such stock, If Congress could have so 
provided to protect the national public policy, clearly 
Louisiana had the same right to protect its own public 
policy against such monopolistic bank operations under the 
‘‘Reservation of States Rights’’ contained in 12 U.S.C. 
$ 1846. 


Moreover, in a decision rendered by the Supreme Court 
of the United States just 10 days ago in Ferguson, Attor- 
ney General of Kansas v. Skrupa, d/b/a Credit Advisors, 
372 U.S. 726 (April 22, 1963), a Kansas statute which 
made it unlawful ‘‘for any person to engage in the busi- 
ness of debt adjusting’? was upheld as wholly proper and 
constitutional state legislation. In that case, the plaintiff 
had actually been engaged in the business of ‘‘debt adjust- 
ing’’ in Kansas. He contended therefore that ‘‘the busi- 
ness could not be absolutely prohibited by Kansas’’. The 
Supreme Court disagreed, and upheld the constitutionality 
of the Kansas prohibition stating: 
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“We conclude that the Kansas Legislature was free 
to decide for itself that legislation was needed to deal 
with the business of debt adjusting. Unquestionably, 
there are arguments showing that the business of debt 
adjusting has social utility, but such arguments are 
properly addressed to the legislature, not to us. We 
refuse to sit as a ‘super-legislature to weigh the wis- 
dom of legislation’, and we emphatically refuse to go 
back to the time when courts used the Due Process 
Clause ‘to strike down state laws, regulatory of busi- 
ness and industrial conditions, because they may be 
unwise, improvident or out of harmony with a par- 
ticular school of thought.’ Nor are we able or willing 
to draw lines by calling a law ‘prohibitory’ or ‘regula- 
tory’. Whether the legislature takes for its textbook 
Adam Smith, Herbert Spencer, Lord Keynes, or some 
other is no concern of ours. The Kansas statute may 
be wise or unwise. But relief, if any be needed, lies 
not with us but with the body constituted to pass laws 
for the State of Kansas.’’ (Italics supplied). 


This ruling is so cogent to the case at bar when it is 
realized that Louisiana, by Section 3(5) of Act 275 of 1962, 
was secking to prohibit operations by a hurriedly created 
Louisiana corporation, to wit, Whitney Holding Corpora- 
tion—not a duly organized and operating national bank; 
and by this Louisiana corporation’s wholly owned subsi- 
diary, Whitney Jefferson, which had not yet been chart- 
ered by Comptroller Saxon as a national bank, and which 
was not yet doing any business as a national bank. In fact, 
the very purpose of this suit was to enjoin the Comptroller 
from taking the step still absolutely necessary and essen- 
tial to constitute Whitney Jefferson a national bank.* And, 


4The Court’s attention is directed to J.A. 311, where a sample of the 
Comptroller’s Certificate is set forth. This Certificate clearly shows on its 
face that, only by its issuance, would Whitney-Jefferson be ‘‘authorized to 
commence the business of banking as a National Banking Association’’. See 
also: 12 U.S.C. § 27, which states that only when ‘‘it appears that such an 
association is lawfully entitled to commence the business of banking’’, may 
the Comptroller issue the Certificate. 4 fortiori, the clear and proper appli- 
cation of Section 3(5) of Act 275 to Whitney Jefferson here before it even 
attained the lawful status of national bank, Its only status on July 10, 1962, 
when Act 275 became effective, was that of wholly-owned subsidiary of a 
Louisiana bank holding company. 
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under 12 U.S.C. 27, itself a provision of the National Bank 
Act, the Comptroller had no authority to issue a Certificate 
unless— 


“the association is lawfully entitled to commence the 
business of banking’’. 


Louisiana, having made such operation unlawful, prior 
to the issuance of any certificate and before Whitney Jeffer- 
son was even authorized to commence the business of bank- 
ing under the National Bank Act, it is perfectly clear that 
Act 275 in no respect collides with the National Bank Act, 
as appellants seek to contend in their briefs. But, even if 
it could be assumed that Whitney Jefferson had somehow 
already attained a non-operating national bank status by 
July 10, 1962, albeit no certificate had been issued by the 
Comptroller, Louisiana still had the authority, under 12 
U.S.C. 1846, to prohibit the commencement of its opera- 
tions as a Louisiana bank holding company, wholly-owned 
subsidiary. 


I. 


The District Court, Having Completely Disposed of This Case 
Under Act 275 of 1962 and 12 U.S.C. § 1846, Correctly De- 
clined to Determine Whether the Same Proposed Opera- 
tion Was Prohibited By Other Statutes. However, It Is 
Crystal Clear That the Issuance of a Certificate by the 
Comptroller Should Also Be Permanently Enjoined, Under 
the Facts of This Case, as Violative of Section 36c of the 
National Bank Act 


Judge McLaughlin, having effectively disposed of the 
ease under Act 275 of 1962 and 12 U.S.C. § 1846, correctly 
declined to go further and decide whether the same result 
would be reached under other applicable provisions of 
law. However, it is equally certain, under the facts of 
this case, that the proposed Whitney operation in Jefferson 
Parish is in violation of Section 36¢ of the National Bank 
Act and applicable Louisiana law. 
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First of all, both appellants, Whitney and the Comp- 
troller, thoroughly concede that Whitney National Bank 
of New Orleans is absolutely precluded by Section 36c 
from opening branch offices or additional offices in Jef- 
ferson Parish.’ Faced with these federal-state statutory 
prohibitions, Whitney, nevertheless, carefully studied all 
of the means whereby it might evade same and still enter 
Jefferson (J.A. 276). It finally decided to try the ‘‘hold- 
ing company approach’’. In Braeburn Securities Corpora- 
tion v. Smith, supra, the Court stated, at page 809: 


‘ 


‘; . . Branch banking in Illinois has been prohibited 
for many years. 

“Tt is clear that this prohibition could be circum- 
vented and indirect branching result if, through owner- 
ship of bank stock, one or more holding companies 
could control several banks. Branch banking can be 
accomplished by one bank operating at several loca- 
tions or by one company owning or controlling several 
banks variously located.’’ 


Moreover, when the Federal Bank Holding Company 
Act was before the House of Representatives in 1955, the 
House Banking and Currency Committee specifically re- 
jected the contention now advanced by appellants that there 
would be any real or substantial difference between a 
Jefferson Parish ‘‘branch’’ of Whitney National Bank of 
New Orleans and the ‘‘holding company device’’ adopted 
by Whitney to circumvent the law and accomplish the 
same basic result. In House Report 609 (84th Cong., Ist 
Sess., Cong. Record, pg. 8038), the Committee stated: 


‘Great stress has been placed on their difference 
in form, which everyone, of course, recognizes. Your 
Committee feels, however, in a large measure they are 
differences without a distinction. Other than in form, 
what is the practical difference between a branch and 


5 Appellant Whitney’s brief, pg. 3; Appellant Comptroller’s bricf, pe. 13, 
See also: 12 U.S.C. 36f, where the term ‘‘branch’’ ig defined to include 
an ‘‘additional o.fice’’. 
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a bank the stock of which is owned by a holding com- 
pany that can select the bank’s directors and change 
them at its pleasure, even holding repurchase rights 
to the directors’ qualifying shares; that can hire and 
fire the bank’s personnel and otherwise supervise its 
operations; that can make its investments, handle its 
insurance, buy its supplies, originate and place its 
advertising; can pass on its loans to local firms... . 

«Bankers should certainly know whether bank hold- 

ing company subsidiaries can in effect be operated as 
branches. A bankers’ association asked the bankers of 
this country this question: ‘Do you consider holding 
company banking, in effect, branch banking?’ More 
than 97% of the replies were ‘Yes’.”’ 

The federal courts, with this Cireuit in the lead, have 
uniformly held that when the corporate device, including 
a holding company, has been used to defeat or circumvent 
a statute or to defeat public policy, the corporate entity 
must be disregarded in order to uphold the law (Northern 
Securities Company v. United States, 193 US. 197; United 
States v. Lehigh Valley R. Co., 220 US. 257; United States 
y. Reading Co., 253 U.S. 26; Alabama Power Company v. 
Federal Power Commission, 68 App., D.C. 132, 94 F. 2d 
601, 618; Francis O. Day, Inc. v. Shapiro, 105 App., D.C. 
392, 267 F. 2d 669; F’ itzpatrick v. Commonwealth Oil Co., 
(C.C.A. 5), 285 F. 2d 726, 730; Corn Products Refining Co. 
v. Benson (C.C.A. 2), 232 F. 2d 554, 565). In the Francis 
O. Day, Inc. case, supra, this Court stated, at 673, 674: 


“Realities, in short, and not mere form must be 
considered by the courts. ... 
‘In short, it is the use to which the corporate 


form is put which controls and the facts in the par- 
ticular case will determine the course of relief.” 


In the case at bar, Whitney National Bank of New 
Orleans, admittedly seeking solely to circumvent and evade 
the branch bank prohibitions of Section 36c of the National 
Bank Act, created its own holding company, Whitney Hold- 
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ing Corporation (J.A. 28-33). Whitney New Orleans fur- 
nished, out of its own capital funds, all of the capital for 
the Holding Company (J.A. 28-33). The stockholders of 
Whitney New Orleans then exchanged all of their stock in 
the bank for all of the stock in the holding company (J.A. 
28-33). Then, as Whitney itself stated to its stockholders 
(J.A. 31, 33): 


‘‘You will then own the same proportionate interest 
as you now have in the Whitney National Bank in 
all the assets of the holding corporation, which then 
obviously includes all of the assets of the present 
Whitney National Bank. Control of the Holding Cor- 
poration management will rest as it should with the 
holders of a majority of the stock. ... 

“The corporate identity of the 78 year old Whitney 
National Bank with the prestige and asset values 
inherent therein, is fully preserved under the holding 
company procedure, as is your undiluted ownership 
thereof.”’ 


Having organized the holding company and having 
simply traded the holding company stock for the Whitney 
New Orleans stock, then Whitney New Orleans (just as 
it would have ‘done had it attempted directly to open a new 
branch office) provided $650,000. for creation of the 
Whitney offices in Jefferson Parish (J.A. 30). In the words 
of the President of Whitney New Orleans (J.A. 30): 


‘¢. . . Whitney National Bank of New Orleans will 
provide $650,000. to Whitney Holding Corporation with 
which Whitney Holding Corporation will cause to be 
created the Whitney National Bank in Jefferson Parish, 
receiving all stock therefor. ...”’ 


Whitney New Orleans, unlike appellants’ briefs herein, 
was equally candid (before this litigation began), in de- 
seribing just how the entire ‘‘device’’ would work in actual 
practice. Whitney stated (J.A. 30): 


‘Insofar as the operation in New Orleans is con- 
cerned, this program is simply a corporate reorganiza- 
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tion of the present Whitney National Bank of New 
Orleans. It contemplates no changes in personnel, 
management, or directorship. It contemplates no 
changes in the ownership or proportional sharehold- 
ings. 

“The basic purpose of the program is to allow the 
Whitney organization in New Orleans to commence a 
Holding Company operation controlling a bank in East 
Jefferson Parish....’’ (Emphasis supplied) 


And, in a letter to its stockholders, Whitney New Orleans 
stated further (J.A. 32): 


‘““We are firmly convinced, after careful consider- 
ation of the alternatives, that your common owner- 
ship of all of Whitney National Bank of New Orleans 
stock and all of the stock of a Whitney National Bank 
in Jefferson Parish by a holding company to be owned 
by you is the soundest method of pooling all of the 
deposits of our customers and of our capital funds 
... From the depositors’ point of view, those in the 
smaller bank will be assured of the same management 
which directs the larger one without possibility of in- 
terruption. They will be assured of access to the large 
loan limits of the combined banks. They will have the 
security which arises out of the fact that the large 
and the small bank have identical ownership as well as 
management... . 


‘“‘Under the holding company approach, the relation- 
ship is completely owned by the stockholders of the 
holding company who will be the present stockholders 
of the Whitney National Bank... . 


‘*Because of the permanent relationship between the 
large and the smaller bank, the smaller one can operate 
safely with a smaller capitalization. ...’’ 


Furthermore, while appellants now seek to convince the 
Court that there are ‘‘important differences between a 
branch and a bank holding company subsidiary’’,® they 
fail to apprise the Court that when the time arrived, on 


6 Appellant Whitney’s brief, pg. 39; Appellant Saxon’s brief, pg. 54, 55. 
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June 28, 1961, for an Application to be filed with the 
Comptroller of the Currency for leave ‘‘to organize 
Whitney National Bank in Jefferson Parish’’—the applica- 
tion was not filed by Whitney Holding Corporation. It 
was not filed by Whitney Jefferson, or anyone acting for 
Whitney Jefferson. Rather the application to the Comp- 
troller was filed by the true parent—Whitney National 
Bank of New Orleans (J.A. 380, 381). And, what did the 
President of Whitney New Orleans tell the Comptroller 
when he filed this Application? He stated (J.A. 380): 


“These applications form part of the overall plan 
for the operation in the Parish of Orleans and in the 
Parish of Jefferson of the Whitney organization in 
holding company form.’’ 


While the District Court declined to rule on the validity 
of these shenanigans under Section 36c in the final analysis, 
the Court also declined to be misled by the voluminous, 
complicated contentions of the appellants. For example, 


the following colloquy ensued between the Court and Coun- 
sel for the Comptroller during the argument on the Pre- 
lininary Injunction (J.A. 260) : 


“The Court: But isn’t this true, Mr. Seaman, that 
if this device is legal... then you might as well repeal 
Section 36(c)? 

“‘Mr. Seaman: No, I would say, your Honor, that 
that is not the case. 36(c) applies only to branches. 

“The Court: I understand. But it would also be- 
come a dead letter because any bank that wanted to 
establish a. branch would create a holding company as 
an intermediary. 


“Mr. Seaman: Yes, your Honor.’’ 


While appellants rely heavily upon the decision of this 
Court in Camden Trust Co. v. Gidney, supra, and a later 
decision in another Circuit in First Nat. Bank of Billings 
y. First Bank ‘Stock Corp., supra, appellees submit that 
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these holdings, when applied to the facts of this case, 
require a ruling here that the Whitney plan presents a 
clear violation of Section 36c. First of all, Section 36 
itself, at 12 U.S.C. § 36f defines ‘‘branch’’ to include not 
only a branch office—but any “‘additional office or .. . place 
of business’. The record here shows that Whitney Jef- 
ferson was organized and intended exclusively as an ‘‘addi- 
tional office’’ of Whitney New Orleans, ‘‘in holding company 
form’? (J.A. 380). 


Moreover, in Camden, this Court, over a very vigorous 
dissenting opinion, would not even sustain the validity 
under Section 36¢ of an ‘‘affiliate’’? organized ‘‘independ- 
ently’? by 9 persons who also served on the Board of 
Haddonfield National Bank until it was proved 1) that 
the organizers of the “affiliate” were committing themselves 
and their capital as individuals; 2) that they were re- 
quired to raise $517,500. in new or fresh capital, i.e., in 
monies not drawn from Haddonfield; 3) that the ‘‘capital 
structure of the affiliate’? was totally independent of that 


of Haddonfield; 4) that the ‘‘affiliate’? had a name ‘‘not 
susceptible of confusion with Haddonfield National’’, ete. 


In the case at bar, Whitney New Orleans ‘‘in holding 
company form’ is the organizer of Whitney Jefferson. 
No individuals are committing new, fresh capital. On the 
contrary, the capital is being drawn directly from Whitney 
New Orleans. The ‘‘capital structure’? of Whitney Jef- 
ferson is not at all independent of Whitney New Orleans; 
and the New Orleans and Jefferson banking offices have 
essentially the same name—‘‘ Whitney’’. In this latter con- 
nection, the Court’s attention is directed to J.A. 126-130, 
where the proposed samples of Whitney Jefferson’s checks 
show ‘‘ Whitney National Bank’’ in very large letters, with 
‘tin Jefferson Parish’? in tiny print. 


Of even greater significance, of course, is the fact that 
Whitney New Orleans itself specifically and admittedly 
rejected the type of affiliate involved in Camden. In formal 


w) 
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testimony, the President of Whitney New Orleans stated 
(J.A. 74): ( 


“*.,. we'have been unwilling to go with an affiliate 
which we couldn’t hold onto necessarily. 


_ “Tt doesn’t become a part of our organization; it 
1s Just sort of hanging loosely. You have these con- 
flicts of interest and it is awkward. 


“The thing that makes this (the holding company) 
interesting to us is the ability to approach the branch 
phase of it.’” 


And, at J.A. 71: 


‘‘As we see it, in an affiliate relationship, we have 
no way of knowing or no way to prevent the stock of 
the two institutions from drifting apart . . . 


‘In an affiliate relationship with different stock- 
holders, there is a constant conflict of interest as 
between those stockholders in every transaction be- 
tween the two banks. .. . 


“That could be eliminated under the approach we 
have taken.”’ 


Again, while the Court below declined to rule finally on 
the force of Camden in the case at bar, it nevertheless 
plainly expressed its tendency as follows in a colloquy with 
counsel for the Comptroller (J.A. 256) : 


“‘The Court: The Camden Trust Company case is a 
bit different, isn’t it? It involved two independent 
banks each having the same group of stockholders. 

“‘Mr. Seaman: Yes, your Honor, that is the differ- 
ence. That is true. 

“The Court: Here you have a holding corporation 
owning the stock of both banks. Isn’t that a situation 
of a different type? 

“Mr, Seaman: Yes, your Honor, it is different. We 
consider, however, the difference is not significant,’? 


In First National Bank in Billings v. First Bank Stock 
Corporation, supra, the Court, instead of supporting the 
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appellants’ basic contentions upon this appeal, ruled at 
306 F. 2d 937, 942: 


‘“‘We do not agree ... that the fact that the two 
banks are separate corporate organizations demon- 
strates conclusively that one is not a branch of another. 
In the banking field, as elsewhere, courts have power 
to “pierce the corporate veil’’ when the realities require 
it.” 


The ‘‘realities’’ in Billings were extremely different from 
the ‘‘realities’’ of this case. In Billings, the bank hold- 
ing company was organized in 1929, and had been operat- 
ing in that capacity for 30 years. It possessed stock in 
87 banks with 94 offices. Thus, it was not created or 
organized by a bank, such as Whitney, solely for the pur- 
pose of opening a branch office of that bank. It was the 
traditionally recognized bank holding company, which, with 
its own capital, invests in or buys the stock of banks. It 
was not the type of holding company here involved, whose 


only capital was the money siphoned through it by Whitney 
New Orleans to open Whitney Jefferson in a prohibited 
location. In the words of Billings, the corporate veil should 
be pierced whenever one bank is ‘‘doing business through 
the instrumentality of the other’’... or, ‘‘in the same way 
as if the institutions were one’’. 


In the case at bar, the banks were organized to do busi- 
ness as one. As the President of Whitney New Orleans 
put it, these two were to operate as ‘‘the Whitney organ- 
ization in holding company form’’ (J.A. 380). Ergo, the 
permanent injunction herein is sustainable under Section 
36c, as well as under Louisiana Act 275 of 1962 and 12 
U.S.C. § 1846. Commercial State Bank v. Gidney, 174 F. 
Supp. 770, affd. 278 F. 2d $71, 108 U.S. App. D.C. 37 (1960) ; 
Wayne Oakland Bank v. Gidney, C.C.A. 6, 1958, 252 F.2d 
587, cert. denied 358 U.S. 830; Michigan National Bank v. 
Gidney, 99 U.S. App. D.C. 134, 237 F. 2d 762 (1956), cert. 
denied 352 U.S. 847. 
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i. 


The District Court Correctly Ruled That Appellee Banks Have 
‘ Standing to Sue 


In its Findings of Fact in support of the Permanent In- 
junction herein, the District Court found (J.A. 448): 


“*18. Plaintiffs and intervening plaintiffs have pre- 
sented sworn, uncontroverted facts to show that, if 
defendant Comptroller is not prohibited from issuing 
his Certificate of Authority to Whitney-Jefferson, each 
plaintiff bank will sustain irreparable injury and dam- 
age in excess of $10,000., exclusive of interest and 
costs.”? 


Thus, in its Conclusions of Law, the District Court cor- 
rectly concluded (J.A. 449) : 


*¢5,. Plaintiff and intervening plaintiff banks, faced 
with proposed invasion of property rights and injury 
from the proposed unlawful issuance by defendant 
Comptroller of a Certificate of Authority to interven- 
ing defendant Whitney-Jefferson, have standing to 
bring this suit, and they have no other adequate rem- 
edy at law (Wisconsin Bankers Association v. Robert- 
son, 190 F. Supp. 90, 94, affd. 294 F.2d 714 (App., 
D.C.), cert. denied 368 U.S. 938, rehearing denied 368 
U.S. 979 (1961); Commercial State Bank v. Gidney, 
supra; Wayne Oakland Bank v. Gidney, supra).’’ 


When the cross-motion for summary judgment came on 
to be heard before the Court below, Judge McLaughlin 
specifically inquired (J.A. 434): 


“The Court: Are there any other matters that might 
raise questions at this time? 


‘¢The Court hears no affirmative response. The Court 
assumes it can proceed on the basis that there is no 
question of fact that would prevent motions for sum- 
mary judgment from being heard.’’ 


The Comptroller of the Currency, however, who made no 
» effort in the District Court to controvert in any respect the 
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sworn facts upon which the Court based its Findings and 
Conclusions (J.A. 443, 444), or to oppose Finding of Fact 
‘18? above, now frantically attempts to contend that ap- 
pellees have no standing to sue. His belated effort is spe- 
cious and without support in either fact or law. 


Appellees, Bank of New Orleans and Bank of Louisiana, 
without contradiction from either appellant, proved that 
they maintain their banking offices entirely within the 
Parish of Orleans, and are prohibited by the same laws, 
which heretofore have also prohibited Whitney National 
Bank of New Orleans, from establishing any banking facili- 
ties whatsoever in Jefferson Parish or any Parish of 
Louisiana other than Orleans (J.A. 201, 303). Hach of these 
two appellees, however, have ‘ca very large number ... of 
customers, depositors and borrowers who reside in and are 
principally located in Jefferson Parish’’, where the Comp- 
troller proposes unlawfully to license Whitney to open and 
operate, in violation of the federal and state statutes (J.A. 
201, 202; 303). Appellee, Bank of New Orleans, proved 
that it possessed checking accounts at its New Orleans offices 
of depositors from Jefferson in the sum of $2,029,000. ; such 
accounts being maintained by 2,812 individuals and busi- 
nesses (J.A. 202). These deposits represented 12.3% of 
that appellant’s total deposits (J.A. 202). In addition, 
said Bank of New Orleans proved it possessed commercial 
loans (in excess of $10,000.), and promissory notes and 
other indebtednesses, secured and unsecured, from persons 
and businesses and by property located in Jefferson Parish, 
amounting to approximately $3,410,000. (J-A. 202). These 
accounted for approximately 15% of that bank’s total com- 
mercial loans in excess of $10,000. In addition, said appel- 
lee also had loan accounts of a further “‘large volume’”’ of 
less than $10,000. from other persons and corporations in 
Jefferson Parish (J.A. 202). Similar uncontroverted proof 
was adduced by Appellee Bank of Louisiana (J.A. 304). 
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Each of these appellees then stated in sworn testimony 
(J.A. 202; 304) : 


“Accordingly, should the Comptroller of the Cur- 
rency authorize the Whitney National Bank of New 
Orleans, the largest bank in the State, with combined 
resources of almost 1% billion dollars, to open branch 
banking facilities through one device or another in 
Jefferson Parish, plaintiff(s) would necessarily suffer 
severe loss of loans, deposits and other business and 
would sustain damage to (their) business and profits 
exceeding $50,000. per year. Additionally, if the Comp- 
troller is permitted to issue the certificate of authority, 
as he proposes to do unless enjoined, (these) plain- 
tiff(s) would have no adequate remedy at law and 
would be unable to defend (themselves) against the 
diversion to and appropriation by said Whitney Na- 
tional Bank of a substantial part of the banking busi- 
ness and services now enjoyed... ”’ 


Appellee, Guaranty Bank & Trust Company of Lafa- 
yette, Louisiana, introduced similar sworn proof of irrep- 


arable injury, damage and loss for which it had no ade- 
quate remedy at law (J.A. 305, 306). 


In Commercial State Bank of Roseville v. Gidney, Comp- 
troller of the Currency, supra, Judge Youngdahl, in a case 
almost identical to the case at bar entered an injunction 
restraining the Comptroller from issuing a Certificate to 
license the opening of an unlawful banking operation. He 
expressly ruled at 174 F. Supp. 770, 780: 

“Under the circumstances of this case, the Court is 
of the opinion that plaintiffs have standing to bring 
this suit.’’ 


This Court affirmed (108 U.S. App. D. C. 37 (1960). Cer- 
tainly, if this Court (as Appellant Comptroller now con- 
tends), intendeli to reserve the question of whether bank 
plaintiffs, suffering threatened irreparable injury and loss 
from the licensing of an unlawful operation by the Comp- 
troller, had standing to sue, it would not have affirmed the 
injunction granted by the District Court in Roseville. 
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Moreover, in Wayne Oakland Bank v. Gidney, Comptrol- 
ler of the Currency, (C.C.A. 6, 1958), 252 F.2d 537, cert. 
denied, 358 U.S. 838, a case very similar to Roseville and 
to the case at bar, the Sixth Circuit Court of Appeals ruled, 
at page 544: 


‘As to the standing of the Wayne Oakland Bank to 
maintain its suit, it was faced with invasion of prop- 
erty rights, and injury from a competition that was 
prohibited by the federal statutes subjecting national 
banks to the same rules of law as cover the state 
banks ... Whether the rights of a party are infringed 
by unlawful action of an individual or by the exertion 
of unauthorized federal administrative power, it is 
entitled to have such controversy adjudicated.”’ 


In the Wisconsin Bankers ease, supra, Judge Tamm care- 
fully reviewed most of the decisions now relied on by the 
Comptroller in his brief,’ and then rejected the contention 
there made that plaintiffs lacked standing to sue. He 
stated, at 190 F. Supp. 90, 94: 


‘“‘The defendants . . . challenge plaintiffs’ status to 
sue. 


“Briefly stated, then, the defendants rely upon a 
substantial number of cases cited in the footnote be- 
low which set forth the established principle that in 
order to have status to sue, the plaintiffs must estab- 
lish that some legal interest of theirs, personal to them 
and recognized by law, has been violated to their legal 
injury. The Court has carefully reviewed the cited 
eases, and finds in them no situation .. . legally com- 
parable to the status of these .... Collectively, the 
plaintiffs, by federal or state charters, are empowered 
to conduct banking business in the State of Wisconsin. 
. .. The plaintiffs’ charter, then, represents a prop- 
erty right which they are entitled by law to protect. 
As indicated, this status differentiates these plaintiffs 
from all of the plaintiffs in the enumerated cases.”’ 


7 The Comptroller relies on Alabama Power Co. v. Ickes; Tennessee Power 
Co. v. T.V.A.; ete., all of which were expressly considered by Judge Tamm. 
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In Camden Trust Co. v. Gidney, supra, the District Court 
decided against the plaintiff on the merits of the suit, and, 
in an unreported ruling and apparently without reciting 
any reasons, also found that Camden Trust Company was 
without standing to sue. This Court, with Judge Bastian 
dissenting, agreed with the District Court on the merits ; 
and having so decided and disposed of the case, this Court 
deemed it unnecessary to consider other contentions urged 
upon us’, But, apparently in order to be certain that its 
action would not be construed as an affirmance of the lower 
Court’s finding that plaintiff was without standing, this 
Court carefully stated, in a footnote: 


‘‘We therefore do not discuss the District Court’s 
conclusion that the appellant is without standing.” 


This action by this Court is a far ery from the Comp- 
troller’s present contention that this Court persistently 
‘“chas reserved the question’’. It seems clear that, on the 
contrary, the question was substantially settled in favor of 


appellasits by this Court’s affirmance in Roseville. 


The Comptroller’s reliance upon this Court’s decisions 
in First National Bank v. First Federal Savings & Loan 
Assn., 96 U.S. App. D.C. 194, 225 F. 2d 33, Union National 
Bank of Clarksburg v. Home Loan Bank Board, 98 US. 
App. D.C. 204, 283 F. 2d 695, Federal Home Loan Bank 
Board v. Rowe, 109 U.S. App. D.C. 140, 284 F. 2d 274, and 
other similar cases, is clearly misplaced. Each of these 
eases involved attempts to enjoin federal actions “clearly 
committed to agency discretion’’ (225 F. 2d 33, 36), and 
this Court consequently found that plaintiffs’ standing to 
sue was ‘‘disposed of automatically by Section 10 of the 
Administrative Procedure Act, 5 U.S.C. 1009.7? In Com- 
mercial State Bank v. Gidney, supra, therefore, Judge 
Youngdahl rejected the applicability of these same au- 
thorities, now relied on by the Comptroller, to suits such 
as the instant case, holding, at 174 F. Supp. 770, 778: 
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“‘Defendant argues that approval or disapproval of 
branches of national banks is a matter committed to 
the discretion of the Comptroller. But there is no 
discretion in the Comptroller to approve the establish- 
ment of a branch office at a location prohibited by 
law. ... In the instant case, there is no desire to 
control the defendant’s discretion. ... But, as men- 
tioned above, there is no discretion to unlawfully issue 
a certificate.’’ 


This Court affirmed (108 U.S. App. D.C. 37); and 
reiterated the same rule in Camden Trust Co. v. Gidney, 
112 U.S. App. D.C. 197, 301 F. 2d 521, 522, foonote 4. 

As stated by Judge Youngdahl in the Roseville case, at 
174 F. Supp. 780: 


“The plaintiffs are state banks ... seeking to enjoin 
unlawful competition which threatens them with irrep- 
arable and immediate damage. ... Under the cireum- 
stances of this ease, the Court is of the opinion that 
the plaintiffs have standing to bring this suit.’ 


CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court must be affirmed. 


Respectfully submitted, 


Epwarp L. Merrican, 
Attorney for Appellees, 
Washington, D. C. 
A. J. WaECHTER, 
Rates FisoMan, 
James W. Bean, 
G. Harrison Scort, 
Of Counsel. 


8 Cases such as Union National Bank v. Home Loan Board, supra, and 
Tennessee Power Co. v. T. V. A., 306 U.S. 118, cited by appellant, involved 
instances of threatened ‘‘lawful competition,’’ as distinguished from ‘‘unlaw- 
ful competition,’’ as here involved (See 233 F. 2d 695, 697). 
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REPLY BRIEF FOR APPELLANT WHITNEY 
NATIONAL BANK IN JEFFERSON PARISH 


ARGUMENT 
I 


APPELLEES HAVE FAILED TO DEVELOP ANY CONVINCING 
THEORY THAT STATES HAVE THE POWER TO PROHIBIT 
THE OPENING OF A NATIONAL BANK. 


This country operates with what we call a “dual 
banking system.’’ Both of the banks involved in the 
Whitney program are national banks. Congress has 


(1) 
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chosen to treat the problems arising from this dual 
system with different approaches in different contexts. 

With respect to branching, Congress has chosen to 
make the location of national-bank branches subject to 
the restrictions of state law applicable to state banks. 
With respect to the chartering and opening for busi- 
ness of national banks, Congress has chosen to exclude 
the states entirely from any jurisdiction whatever. 
There is not even a statutory requirement that the 
Comptroller consult with state authorities or notify 
them of his intention to open a new national bank. If 
state law or administrative authority could prevent 
such action by the Comptroller, our system would not 
be ‘dual’; it would be subject to state control. 

National banks are federal instrumentalities. They 
are preserved by the Supremacy Clause of the Consti- 
tution from any state interference with their effective 
functioning, let alone their very existence. The Na- 
tional Bank Act constitutes ‘‘by itself a complete system 
for the establishment and government of National 
Banks.’’?! If a state wishes to regulate or forbid bank 
holding companies, it must find some way of so doing 
other than to prohibit a national bank from opening or 
operating; it may act with respect to state-chartered 
bank holding companies, but it cannot act on a national 
bank in a manner inconsistent with overriding federal 
law and interests. 

The court below held that the Louisiana statute was 
constitutional because of Section 7 of the Federal Bank 
Holding Company Act, 12 U.S.C. § 1846. That section, 
however, simply provides that a state may exercise 
such jurisdiction with respect to bank holding com- 


1Cook County National Bank v. United States, 107 US. 445, 
448 (1883); Deitrick v. Greaney, 309 U.S. 190, 194 (1940). 
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panies as it constitutionally had at the time of the pas- 
sage of the Bank Holding Company Act, or as it might 
thereafter acquire. Since any attempt by a state to 
prevent the opening of a national bank would have 
been unconstitutional before and apart from the enact- 
ment of the Bank Holding Company Act, and since 
Section 7 of that Act neither increased nor reduced 
state power, gSection 3(5) of the Louisiana statute is 
unconstitutional. 

Appellees have said nothing which impairs any part 
of this simple and, we submit, unanswerable argument. 
The great bulk of their contentions simply assume that 
what Louisiana has enacted is mere holding company 
regulation; their arguments amount to little more than 
the repeated{ assertion that states can regulate bank 
holding companies.” The fallacy of these contentions 
has already been fully developed at pages 15 through 
31 of our initial brief and need not be discussed further 
here. Only a few particular allegations of appellees 
require brief. comment. 


(1) The “May Hereafter Have’ Language of Sec- 
tion 7. One of these involves a challenge to our conten- 
tion that Section 7 of the Federal Bank Holding Com- 
pany Act of 1956, 12 U.S.C. § 1846, granted no new 
authority to the states, but merely preserved to the 
states such powers as they already had. The State Bank 


2 Amicus cules alleges, pages 2-3 of his brief, that nineteen 
states “prohibit or restrict bank holding companies in some 
manner” and that a reversal in this case “may affect the validity 
of other State statutes....” If Amicus Curiae knows of a single 
state statute othes than Louisiana’s which purports to prohibit 
the opening of a national bank, let him name it. We know of 
none and believe there is none. A reversal in the present case on 
the ground that a state may not so prohibit a national bank 
would, of course, have no effect on state statutes which do not 
purport to do so, 
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Commissioner asserts, at page 13 of his brief: ‘‘The 
simple answer to this contention is found in the federal 
statute itself. 12 U.S.C. 1846 expressly preserved to 
Louisiana not only ‘such powers and jurisdiction which 
it now has’, but it also preserved to Louisiana—‘such 
powers and jurisdiction which it ... may hereafter 
have....’” 

Itis difficult to see what the State Bank Commissioner 
seeks to prove by this quotation. He does not point to 
any constitutional development since the enactment of 
the federal statute in 1956 which has resulted in any 
additional powers’ being conferred on Louisiana. The 
only such development which he could possibly have in 
mind is the enactment of Section 3(5) of Louisana Act 
275; and the whole question is whether that enactment 
could validly be made. The language of Section 7 makes 
it wholly clear that the Federal Bank Holding Company 
Act did not confer any powers on the states; if they 
were to have them, they must either already have them 
or obtain them from some other source. If there were 
the slightest doubt about this, which there is not, it 
would be resolved by the Senate Report already quoted 
at page 22 of our initial brief: 


“A great deal of concern has been expressed that 
section 7 of this bill... granted new authority and 
powers to States over national banks in general, 
and respecting the stocks of national banks in par- 
ticular. ... 

“In order to clarify the legislative history of 
section 7 [12 U.S.C. § 1846], the committee wishes 
to emphasize that this section does not grant any 
new authority to States over national banks.” S. 
Rep. No. 1095 (part 2) (84th Cong., 2d Sess. 1956) 
page5. (Italics added.) 
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(2) Appbiiees’ Argument That Whitney-Jefferson 
Never Became a National Bank. Another contention 
of appellees is that Whitney-Jefferson is not entitled to 
protection as a federal instrumentality because it was 
not a national banking association at the time the 
Louisiana statute was enacted on J uly 10, 1962. Ap- 
pellees claim that Whitney-Jefferson was cut off by 
Section 3(5> ‘before it even attained the lawful status 
of national hank. Its only status on J uly 10, 1962, when 
Act 275 became effective, was that of wholly-owned 
subsidiary of a Louisiana bank holding company.” 
Brief of Appellee Banks, page 27; see also Brief of 
State Bank Commissioner, page 14. 

This is plain error; 12 U.S.C. Section 24 expressly 
provides that: 


“Upon duly making and filing articles of associa- 
tion and an organization certificate a national 


banking association shall become, as from the date 
of the execution of its organization certificate, a 
body corporate... .” (Italics added.) * 


Whitney-Jefferson filed its articles of association and 
its organization certificate on May 10, 1962. R. 390. 
It thus became both a body corporate and a national 
banking association on that date, and was recognized 
as such by the Deputy Comptroller of the Currency by 
letter dated May 11, 1962. R. 392-394. The further 
certificate required by 12 U.S.C. § 27 does not create a 
national banking association, which is a prior step 


%No different conclusion, of course, follows (as alleged by 
Appellee Banks, page 27 n. 4) from the Comptroller’s certificate, 
R. 311, statingathat on its issuance Whitney-Jefferson would be 
“authorized to commence the business of banking as a National 
Banking Association.” 
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provided for in Section 24, but rather permits the as- 
sociation already in existence to commence a banking 
business. See Wallace v. Hood, 89 Fed. 11, 19 (D. Kan. 
1898). 

All this, however, is little more than an argument 
about language. Although in fact Whitney-Jefferson 
did become a ‘“‘national banking association”’ before the 
effective date of the Louisiana statute, it would make 
no difference even if it had not. Such matters of no- 
menclature cannot be controlling. Appellees’ argument 
is in substance that Whitney-Jefferson cannot claim 
constitutional protection as a federal instrumentality 
because the Comptroller has not yet issued his certifi- 
cate under 12 U.S.C. § 27; yet the objective of this very 
litigation is to prevent him from issuing that certificate, 
which he would have issued long ago had he not been 
restrained from so doing. What is at issue here is not 
the protection of Whitney-Jefferson as such, but rather 


the Comptroller’s right to take action without state 
interference under a Congressional mandate to create 
and charter federal instrumentalities to perform fed- 
eral functions. 


4Jt should be noted that Section 3(5) of Louisiana Act 275 
expressly purports to prohibit the opening of a bank even if the 
Comptroller’s certificate to commence the business of banking had al- 
ready been issued prior to the effective date of the statute. 
Even the State Bank Commissioner in effect conceded that there 
is grave doubt whether Section 3(5) is in this respect constitu- 
tional when he said: “It is not necessary, therefore, for this court 
to decide whether Section 3(5) of Act 275 can constitutionally 
prevent a chartered national bank, authorized to commence the 
business of banking, from opening its doors for business.” (Page 
17 of his brief below; see also Brief of Amicus Curiae in this Court, 
page 18 n. 1.) If this purported effect of Section 3(5) is uncon- 
stitutional, as it clearly is, then the whole section must fall, since 
it constitutes a single integrated scheme. 
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The Comptroller, acting under the provisions of the 
National B§nk Act, and having made all investigations 
and determinations required thereby, has concluded 
that Whitndy-Jefferson is entitled under federal law to 
open a national banking business. This conclusion on 
his part is governed exclusively by federal law, without 
any reference whatever to state law. The “National 
Bank Act constitutes ‘by itself a complete system for the 
establishment and government of National Banks.’ ” 
Deitrich v. Greaney, 309 U.S. 190, 194 (1940). There- 
fore Louisiana had no right to interfere with any stage 
of the process by which the Comptroller authorized and 
established this federal instrumentality. 

(3) The Meaning of “Lawfully” in 12 U.S.C. § 27. 
Appellees dispute the conclusion reached above by ar- 
guing that 12 U.S.C. § 27 provides that the Comptroller 
may not issue his certificate unless ‘the association is 
lawfully angie to commence the business of banking,”” 
and that this requires compliance with state as well as 
with federal law. (Brief of Appellee Banks, page 28: 
Brief of State Bank Commissioner, page 11 n.1.) The 
latter contention may easily be refuted both by the lan- 
guage of the statute and by the settled interpretation of 
the courts. Sections 26 and 27, read together, state the 
requirements with which a national banking associa- 
tion must comply before receiving a certificate to open 
for business Section 26 requires the bank to notify 
the Comptroller that it has “complied with all the pro- 
visions of this chapter® [the National Bank Act] re- 
quired to be gomplied with before an association shall 
be authorize to commence the business of banking.”’ 
The Comptroller is then directed to conduct an investi- 
gation into a number of matters specifically named 


5 The italics af this and the following paragraph have been added. 
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‘cand generally whether such association has complied 
with all the provisions of this chapter required to entitle 
it to engage in the business of banking.”’ 

Section 27 then provides that as a result of his ‘‘ex- 
amination of the facts so reported’’ the Comptroller 
shall determine whether ‘‘such association is la wfully 
entitled to commence the business of banking,”’ and if 
so shall issue a certificate attesting ‘‘that such associa- 
tion has complied with all the provisions * required to 
be complied with before commencing the business of 
banking.” It is further provided that the Comptroller 
may withhold his certificate “‘whenever he has reason 
to suppose that the shareholders have formed the same 
for any other than the legitimate objects contemplated 
by this chapter.’ In this context, nothing could con- 
ceivably be more clear than that the word “‘lawfully”’ 
refers to the requirements of the National Bank Act 


alone and bears no relation to any purported require- 
ment in the law of any state.’ 

No other conclusion, of course, would be consistent 
with the settled views of the Supreme Court and other 


6 That is, of course, all the provisions of this chapter, as recog- 
nized in the Comptroller's certificate form itself; sce n. 7 below. 

? Further confirmation, if any be needed, is found in the language 
of the Comptroller’s certificate, It states that “Whereas, satis- 
factory evidence has been presented to the Comptroller of the 
Currency that [name of bank] ...has complied with all provisions 
of the statutes of the United States required to be complied with 
before being authorized to commence the business of banking as a 
National Banking Association; Now, therefore, I hereby certify” 
that the bank may commence business. R. 311. (Italics added.) 
This language has appeared, without substantial change, in the 
Comptroller’s certificate ever since the very beginning of the national 
banking system in 1863, and is thus evidence of the uniform 
and long-standing official construction of the statutory language. 
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federal courts as to the pre-emption by Congress, in 
the National Bank Act, of the field of the establishment 
and government of national banks. (See the cases 
cited at pages 18-21 of our initial brief.) 

(4) State Police Power v. The Supremacy Clause, 
and Appellees’ Charge That Whitney Engaged in a 
“Race”? With the Legislature. The State Bank Com- 
missioner devotes most of his brief to elaborating the 
contention that a state has ‘‘a paramount police power 
to enact emergency legislation, if necessary, to protect 
and preserve the vital interests of the community.” 
Pages 13-14 of his brief. But, of course, whatever else 
the state police power may be ‘‘paramount”’ to, it is 
not paramount to federal constitutional rights, conflict- 
ing valid federal legislation, or the constitutional fed- 
eral pre-emption of a legislative field. The Supremacy 
Clause settled that. See, e.g., Wieman v. Updeygraff, 
344 U.S. 183 (1952) ; Buchanan v. Warley, 245 U.S. 60 
(1917) ; Railroad v. Husen, 95 U.S. 465 (1878).* 

It is difficult to see what the Commissioner adds to 
his argument by the assertion that Act 275 was respon- 
sive to an ‘‘emergency’’ created by appellants’ ‘‘com- 
bined lightning attempt”’ (page 15) to rush into busi- 
ness before the Legislature could act. See also Brief 
of Appellee Banks, page 27, where Whitney Holding 
Corporation is described as ‘‘hurriedly created,’”’ and 
page 16, where appellee banks call the approvals by 
the Federal Reserve Board and the Comptroller ‘‘a 
sudden, totally unexpected, arbitrary federal adminis- 


* The cases relied on by appellees dealing with the police power 
of a state to forbid certain businesses (Brief of State Bank Com- 
missioner, pages 14-16; Brief of Appellee Banks, pages 25-57) 
are wildly irrelevant. It is late in the day to argue that a state 
may prohibit national banks on the ground that it may prohibit 
lotteries or debt-collecting. 
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trative approval....’’® It is hoped that appellees will 
in oral argument be requested to reconcile these reck- 
lessly irresponsible charges with the facts that: 


(1) The Whitney program was evolved in 1960 and 
early 1961 (R. 42) ; 

(2) The program was formally submitted to the 
Comptroller and the Federal Reserve Board in June 
and July, 1961, the application to the Board being 
published in the Federal Register on July 28, 1961 
(R. 98) ; 

(3) The program was approved at a shareholders 
meeting of Whitney-New Orleans in November, 1961 
(R. 324-328) ; 

(4) The Federal Reserve Board, though not re- 
quired by statute to do so, held a public hearing on 
January 17, 1962, having formerly given public notice 
thereof in the Federal Register in December 1961 
(R. 58); 


(5) In May 1962 the Federal Reserve Board ap- 
proved the program, and both Whitney Holding Cor- 


°® Appellee banks claim, page 26 of their brief, that in the Billings 
case “it was expressly stated that in instances where bank holding 
companies were known to be trying to defeat the public policy by 
racing to get into business before legislation could be passed to 
prevent it, such statutes could properly prohibit the opening of a 
bank (not yet open) whose stock was acquired by a holding 
company before the Act became effective....” (Italics in appellees’ 
brief.) Aside from the fact that appellants were not “racing,” 
what the Billings court actually said (by way of dictum) was 
that “Congress could have prohibited the opening... of a bank”, 
ete.! 306 F. 2d at 941. (Italics added.) The fact that Congress 
could act with respect to national banks, member banks of the 
Federal Reserve System, and federally insured banks (the only banks 
affected by the Federal Bank Holding Company Act) has of course 
not the slightest implication that a state can similarly act with 
respect to a national bank. 
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poration and Whitney-Jefferson were organized (R. 
46, 96, 390-364) ; 

(6) This action was instituted on June 9, 1962, by 
banks which had never participated in the formal and 
public proceedings (R. 6, 61) ; 

(7) The State Bank Commisioner, who likewise had 
taken no part, in the public proceedings, did not move 
to intervene in this action until September 4, 1962 
(R. 346) ; 

(8) Act 27§ was first introduced into the Louisiana 
Legislature or June 3, 1962, in a form which would 
not have prohibited the opening of Whitney-Jefferson 
(R. 150-156, 314) ; 

(9) Section 3(5), the only section relevant to this 
case, was first introduced on the floor of the Legislature 
as an amendment on June 27, 1962 (R. 157, 207, 334) ; 

(10) Section 3(5) was originated by the President 
of the National Bank of Commerce, Whitney-New 
Orleans’ principal competitor, which already has an 
affiliate in Jefferson Parish (R. 149) ;?° 

(11) Whitney-Jefferson would have had its certifi- 
cate and would have opened for business before even 
the introduction of Section 3(5) in the Legislature, had 
it not been for the District of Columbia lawsuit (R. 16, 
27, 47, 115-131, 181-184, 329, 390-391). 


The Whitney program was evolved in an orderly man- 
ner and was fmplemented through normal and rather 
lengthy proceedings, which were public at every stage 
along the way. So far from Whitney’s having done 
anything yhuariedl yz: or engaged in a ‘‘race’’ with the 


1 Note that R. 149, Mr. Whitney’s affidavit, contains a typo- 
graphical error: the meeting at which the President of the National 
Bank of Commerce proposed his amendment took place on June 23, 
1962, not January 24. 


Legislature, it was the Legislature which, during the 
very final steps of the consummation of the Whitney 
program, intervened in an attempt to outlaw something 
which had been lawful at every prior stage of its evolu- 
tion and implementation. The issue of who was 
“racing”? whom is probably not determinative of any 
issue in this case; but since appellees have insisted in 
introducing it, it has been necessary for the true facts to 
be presented. 
II 


APPELLEES’ ARGUMENTS THAT WHITNEY-JEFFERSON 
SHOULD BE TREATED AS A ‘“BRANCH’’ OF WHITNEY-NEW 
ORLEANS ARE WITHOUT MERIT. 


Appellees’ principal arguments that Whitney-J effer- 
son is in substance a ‘“‘branch”’ of Whitney-New Or- 
leans are: (1) that the initial capital with which 
Whitney-Jefferson was organized derived ultimately 


from funds belonging to Whitney-New Orleans; and 
(2) that Louisiana law would consider Whitney-Jeffer- 
son a ‘“‘branch’’ of Whitney-New Orleans if both were 
state-chartered banks. These arguments, which are 
wholly without merit, will be treated in subsections (A) 
and (B) below. Only a few other contentions of ap- 
pellees require comment. — 

Appellees claim that the two banks will operate in 
substance “‘as if the institutions were one,” Brief of 
Appellee Banks, page 36; but they do not discuss 
single one of the many differences between Whitney- 
Jefferson and a hypothetical branch of Whitney-New 
Orleans which are outlined at pages 39-45 of our initial 
brief. Their quotation of statements made hy the 
President of Whitney-New Orleans in describing the 
purpose of the Whitney program merely illustrates 
the fact, which is undisputed, that the principal ob- 


13 


jective of the Whitney program was to achieve as 
many of the advantages of branching as could legally 
be had through a holding company system. There is 
nothing, of course, unusual or pernicious about at- 
tempting to achieve by a non-prohibited means as many 
as possible of the same effects as could more directly 
and more fully be attained through a different means 
were that means not prohibited. Moreover, as we have 
shown and as appellees have not even attempted to deny, 
there are of necessity many distinctions in operation 
between a holding company subsidiary, such as Whit- 
ney-Jefferson, and a branch. 

Appellants also showed (pages 37-38 of our initial 
brief) that an attempt had been made to achieve by 
federal legislation precisely the result for which ap- 
pellees argue here, but that that attempt had failed. 
As passed by the House of Representatives, the bill 
which became the Federal Bank Holding Company Act 
of 1956 contained a provision automatically applying 
state branch-hanking laws to holding-company sub- 
sidiaries; but the Senate rejected any such “arbitrary 
tie-in,’’ and the Senate’s views prevailed. Appellees’ 
answer is to quote a statement by Chairman Spence of 
the House Banking and Currency Committee. floor 
manager of the House bill (Brief of Appellee Banks, 
pages 25-26). This statement by Chairman Spence, 
which equates branch banking and holding-company 
banking, was made in the course of argument in favor 
of the House bill, with its provision which would in 


" Also quoted by State Bank Commissioner, page 7. In addition, 
Appellee banks rely on a passage from the House Report on the 
bill (Brief of Mpellee Banks, pages 29-30). Like Chairman 
Spence’s statement, this passage was in support of the “arbitrary 
tie-in” with state branch-banking laws which the Senate repudi- 
ated and struck from the bill, 
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fact have equated branch banking and holding-company 
banking. At page 38 of our initial brief we quote the 
passage from the Senate Report which expressly re- 
jects these views of Chairman Spence, and points out 
several of the important distinctions between branch 
banking and holding-company banking. Since it was 
the Senate’s bill and not the House’s bill which became 
law, a decision as to which of these conflicting views 
is authoritative is hardly very difficult.” 


A, THE ULTIMATE SOURCE OF WHITNEY-JEFFERSON’S INI- 
TIAL CAPITAL DOES NOT MAKE WHITNEY-JEFFERSON 
A “BRANCH.” 


Appellees devote a great part of their efforts to 
arguing that some sinister significance should be at- 
tached to the fact that Whitney-Jefferson was capital- 
ized by Whitney Holding Corporation with funds which 


12 It has been argued to the Federal Reserve Board in a number 
of cases that applications by bank holding companies for per- 
mission to acquire bank stock should be rejected on the ground 
that the law of the state in question prohibited branch banking. 
In view of the legislative history discussed above, the Federal 
Reserve Board (whose views as the principal interpreter and 
enforcer of the Federal Bank Holding Company Act are entitled 
to great weight) has had no difficulty in rejecting this argument. 
See, in particular, Farmers and Mechanics Trust Co., Federal Re- 
serve Board Bulletin 14, 16, January 1960, where after a review of the 
legislative history the Board concluded: “notwithstanding proposals 
made on the floor of the Congress regarding the relation of State 
branch banking laws to holding company expansion, the existence in 
a particular State of a prohibition against branch banking cannot 
be weighed as an adverse consideration by the Board in exercising, 
its judgment on a holding company’s application to acquire stock 
of a bank in that State.” 

Moreover, the Bank Holding Company Act does not even require 
the Federal Reserve Board to seek the views of state authorities on 
a proposed acquisition, if the bank or banks to be acquired are na- 
tional banks. The state is consulted only when state banks are in- 
volved. Section 3(b) of the act, 12 U.S.C. § 1842(b). 
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had originally come to Whitney Holding as a dividend 
from its subsidiary, Whitney-New Orleans (e.g., Brief 
of Appellee Banks, pages 19, 31, 34). They go so far 
as to claim (page 36 of their brief) that the origin of 
Whitney-Jefferson’s capital is the principal reason 
why this case is different from the Billings case. These 
contentions gre completely without merit.” 


The stockholders of Whitney-New Orleans directed 
their officers to form a holding corporation and vest 
the ownership of that corporation in themselves by 
distributing the stock thereof as a stock dividend. They 
further directed the officers of Whitney-New Orleans, 
once Whitney Holding Corporation had acquired the 
stock of Whitney-New Orleans, to pay a dividend of 
$650,000 to Whitney Holding Corporation as the stock- 
holder entitled to receive dividends from Whitney- 
New Orleans: These funds of Whitney-New Orleans 
came out of undivided profits available for dividends," 


13 The State Bank Commissioner (brief, pages 17-18), though 
not the other «appellees, renews a claim made below that the 
capitalization of Whitney Holding Corporation by Whitney-New 
Orleans with $350,000 violated Section 6 of the Federal Bank 
Holding Company Act, 12 U.S.C, $ 1845(a), which prohibits a 
bank from purefjasing the stock or obligations of “a bank holding 
company of wh.ch it is a subsidiary.” The short answer is that, 
at the time Whitney-New Orleans purchased stock in Whitney 
Holding (which' it immediately distributed to its sharcholders), 
Whitney Holding was not a “bank holding company,” since it 
did not own stock in any bank, and Whitney-New Orleans was 
not a “subsidiary.” (These terms are defined in Section 2 of the 
Act, 12 U.S.C. § 1841.) Moreover, this alleged violation of the 
Federal Bank Holding Company Act, which is a criminal statute 
administered by the Federal Reserve Board. is not properly pre- 
sented in this proceeding, but is rather a matter for the Board 
or for the United States Attorney in Louisiana. 

4 Appellee banks repeatedly asserted below (e.g., R. 432) and 
insinuate here (e.g., pages 6, 19 of their brief) that the $650,000 
came from the capital funds of Whitney-New Orleans. In oral 
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and had been subjected to their full share of federal 
and state income taxes. On receiving these funds, 
Whitney Holding Corporation, with the full foreknowl- 
edge and approval of its shareholders, used the funds 
to organize and capitalize Whitney-Jefferson. 

What was involved here, therefore, was merely a 
payment of dividends out of earnings available under 
all applicable laws and regulations for distribution as 
such, and the use of such funds by the recipient for 
such purposes as it considered desirable, in this case 
the organization of a subsidiary. Nothing could be 
more normal business practice. The entire program, 
including this use of funds, was tested by the rules and 
regulations of the Comptroller of the Currency, the 
Federal Reserve Board and the Federal Deposit In- 
surance Corporation. These agencies are entrusted 
by Congress with the task of approving or disapproving 
the organization of national banks and the formation 
of and acquisitions by bank holding companies. Each 
approved the Whitney program, including the capital- 
ization of Whitney-Jefferson, after detailed exami- 
nation. 

Withdrawal of ‘capital’? from a national banking 
association, ‘‘either in the form of dividends or other- 
wise,” is prohibited by law. 12 U.S.C. §56. Appellees 
have not contended and cannot contend that the pay- 
ment of the dividend in question violated this provision. 
The $650,000 had never previously been part of the 
capital of any bank; and the stockholders of Whitney- 
New Orleans could have it declared out as dividends 
or use it for any purpose they pleased. Appellees have 


argument below appellees tried another tack, claiming that the 
funds came out of the surplus of Whitney-New Orleans (R. 4383- 
434). These irresponsible claims are false without qualification. 
Appellee banks themselves now admit, page 2 of their brief, that 
Whitney-New Orleans had undivided profits far in excess of the 
amount needed to capitalize Whitney-Jefferson. 
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not suggested the slightest reason why the stockholders’ 
decision to use these accumulated earnings to establish 
a new bank through the vehicle of a holding company 
has anything to do with whether Whitney-Jefferson 
is in substance a “branch’’ of Whitney-New Orleans. 
If Whitney-New Orleans actually established a 
branch that branch would have no capital of its own; 
it would enjoy the entire capital of Whitnev-New 
Orleans and could rely on that entire capital for its 
solvency, loan limit and any other purpose. The very 
fact that in establishing Whitney-Jefferson new capital 
was required and was provided illustrates an important 
distinction between branch banking and holding com- 
pany bankiry. 


Equally unsound is appellees’ claim that the capi- 
talization of. Whituey-Jefferson furnishes any distine- 
tion between, the present case and First National Bank 
in Billings ¢. First Bank Stock ( ‘orp., 306 F.2d 937 


(9th Cir. 1962). The court in Billings did not attach any 
relevance wlfatever to the original source of the capital 
of Valley, the alleged ‘‘branch’’; in fact it never men- 
tioned wherethe holding company got the funds to capi- 
talize Valley. But since the principal source of income 
of bank holding companies is, of course, dividends paid 
by their subsidiary banks, it is overwhelmingly prob- 
able that in Billings the initial capital of the alleged 
‘‘branch”’ came originally from the same source as in 
this case, that is, funds available for dividends in the 
member banks of the holding company system. The 
normal source of funds which bank holding companies 
use to create new banking subsidiaries is dividends from 
their existing banks; no one, not even the plaintiff in 
Billings, ever seems to have previously claimed that this 
normal business fact could make the new bank a 
“‘branch”’ of an older one. The source of Whitney- 
Jefferson’s capital, of course, has nothing to do with the 
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manner in which Whitney-Jefferson will operate when 
opened, and cannot help appellees in showing that 
Whitney-New Orleans and Whitney-Jefferson will 
operate ‘*in the sume way as if the institutions were one”’ 
(which is the Billings test ; 306 F.2d at 942), or in satis- 
fying any other test which could be used to resolve the 
issues in this case. 

Appellee banks’ only other distinction between the 
present case and Billings is that ‘‘in Billings, the bank 
holding company was organized in 1929, and had been 
operating in that capacity for 30 years. It possessed 
stock in 87 banks with 94 offices.’? Brief of Appellee 
Banks, page 36. Appellees fail to state what signifi- 
cance they attach to the year in which the holding com- 
pany was begun, or the number of banks owned; and 
it is difficult to see what possible significance there could 
be. One would suppose that, if for a holding company 
to own two banks amounts to ‘‘branch banking,” then 
for another holding company to own 87 banks (mostly 
in states which prohibit or severely limit branch bank- 
ing; see R. 339-342) would be a far more serious ‘‘cir- 
cumvention”’ of state branch-banking laws. 

First Bank Stock Corporation, the holding company 
involved in Billings, was organized in 1929. In that 
very year the Comptroller’s Annual Report had the 
following to say of the then-contemporary movement 
towards bank holding companies where branch banking 
was prohibited: 


“These holding companies are attempting to do 
under the sanction of existing laws, which are 
crudely adapted to the purpose, what should be 
made possible in a simpler manner by new legisla- 
tion. If branch banking were permitted to be ex- 
tended from the adequately capitalized large city 
banks to the outlying communities within the eco- 
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nomic zone of operations of such banks, there would 
be no logical reason for the existence of the local 
holding éompany and it would give way to a system 
of branches operated directly by the central bank 
of the group.” Comptroller of the Currency, An- 
nual Report, 1929, pages 4-5. 


The same moyement of the 1920’s towards bank holding 
companies was described to Congress by the Comptroller 
in 1930. (See quotation at page 36 of our initial brief.) 
A leading authority on bank holding companies has 
observed at the very outset of his treatise on the subject: 


“‘One cah state with a high degree of confidence 
that if the United States had followed the pattern 
of the other leading commercial nations and had 
established nationwide (or even trade-area) branch 
banking,/there would be few, if any, bank holding 


companiés; today, instead of having unit, branch, 
chain, ayd group banks, this country would proba- 
bly cack a much more conventional banking sys- 
tem.’’ Gerald C. Fischer, Bank Holding Compa- 
mies (1961), page 1; see also pages 23, 138. 


The purpose of the Whitney Holding Company pro- 
gram, then, was precisely the normal and conventional 
purpose of bank holding companies: to obtain as many 
(which are By no means all) of the advantages of 
branch banking as the differences in corporate form and 
the different statutory patterns of regulation will per- 
mit. The “‘rdalities”’ (Brief of Appellee Banks, page 
36) of the present case are no different from the reali- 
ties in Billinfjs or in any other typical bank holding 
company situation. 


20 


B. APPELLEES’ CLAIM THAT WHITNEY-JEFFERSON IS A 
“BRANCH” UNDER LOUISIANA LAW IS BOTH INCORRECT 
AND IRRELEVANT. 

Appellees claim that the Whitney program in some 
manner violated the ‘‘spirit” of Louisiana law when 
that program was formulated, that is, before the intro- 
duction or enactment of Act 275 of 1962. They also 
vigorously argue that some significance should be at- 
tached to an opinion by the Attorney General of Louisi- 
ana that ownership by a holding company of banks in 
two parishes would be an illegal attempt to ‘circumvent 
the branch bank laws of our State’’ (R. 164). 

The Louisiana statute relating to branch banking 
(La. Rev. Stat. 6: § 54, reproduced as the Appendix to 
this brief. page 26) makes no mention whatever of 
bank holding companies. No Louisana court has ever 
interpreted this statute as meaning any more than it 
says. The Federal Reserve Board concluded that ‘‘the 
laws of Louisiana do not prohibit expansion of a bank- 
ing organization by these means,”’ that is, by the means 
involved in the execution of the Whitney program (R. 
104). The Louisana Attorney General, citing no author- 
ity. merely hazarded his opinion that holding company 
banking across parish lines is ** prohibited, if not by the 
letter, by the spirit of our law’’ (R. 163). 

It is clear that an opinion by a state Attorney General 
“has no controlling authority upon the state of the 
law discussed in it.”? Mogis v. Lyman-Rickey Sand 
& Gravel Corp. 189 F.2d 130, 140 (8th Cir.), cert. 
denied, 342 U.S. 877 (1951). This is most emphatically 
the rule in Louisiana. ‘“‘It is not necessary, of course, 
to say that such opinions [opinions of the Louisiana 
Attorney General] have no judicial significance.” Labit 
y. Terrebonne Parish School Board, 49 So.2d 431, 434 
(La. App. 1950); accord, State ex rel. Singelmann v. 
Morrison, 57 So.2d 238, 247 (La. App. 1952). A federal 
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court, of course, should give such an opinion no greater 
weight; ‘‘it would be incongruous indeed to hold the 
federal court bound by a decision which would not be 
binding upon any state court.” King v. Order of 
United Commercial Travelers of America, 333 U.S. 153, 
161 (1948). fThus, even if Louisiana law were of any 
relevance in determining whether or not Whitney-Jef- 
ferson was a }‘branch,”’ this Court would have to reach 
its own determination, as the Federal Reserve Board 
did, as to what that law is.” 

No such issue, however, is proper or relevant. Sec- 
tion 36(c) of 12 U.S.C. provides that the Comptroller 
may permit a national bank to establish and operate 
a new branchfif the establishment of a branch is “‘au- 
thorized to State banks by the statute law of the State 
in question,’’ ' Clearly state law is relevant only as con- 
cerns the establishment of something which is a branch 
as defined by federal law. Louisana cannot, by defining 
as “‘branches”’ things which are not branches under fed- 
eral law, unilaterally enlarge the scope within which 
its law is made applicable by Section 36(c). ‘‘Violation 
of the standard [of Section 36(c)] offends against 
Federal, not State, law, for how can a national bank 
be guilty of fiolating a restriction imposed by State 
law on State banks.”’ Millard v. National Bank of 
Detroit, 338 Mich. 610, 61 N.W.2d 804, 807 (1953). 

In Camden Trust Co. v. Gidney, 301 F.2d 521 (D.C. 
Cir.), cert. denied, 360 U.S. 886 (1962), New Jersey, 
the state in question, contended, just as Louisiana does 


15 The State ee Commissioner’s brief, page 19 n. 4, cites a 
decision of this Court for the proposition that the opinion of a 
state Attorney General “is entitled to great weight.” The decision 
cited is Michigar§ National Bank v. Gidney, 99 App. D. C. 134, 237 
F.2d 762, cert. dgpied, 352 U.S. 847 (1956). It in no way discusses 
or even mentions the weight to be given an opinion of a state 
Attorney General, 
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here, that the affiliate banking plan there involved 
would violate the New Jersey branch banking laws. 
301 F.2d at 526. This Court considered the contention 
so irrelevant that it made no specific mention of it in 
its decision, and treated the question of whether the 
relationship there in question involved a “*branch’”’ 
as a matter of pure federal law. Having held that no 
‘branch’? was involved within the meaning of 12 U.S.C. 
§ 36, it declared that ‘‘we deem it unnecessary to con- 
sider other contentions urged upon us.”’ 301 F.2d at 
525. 

Appellees’ claim that the establishment of Whitney- 
Jefferson is in some manner contrary to the policy of 
Louisiana is, to say the least, puzzling, in view of the 
fact that Louisiana has made no attempt to prevent 
Whitney-New Orleans’ largest competitor in New 
Orleans. the National Bank of Commerce, from estab- 
lishing an affiliate bank in Jefferson Parish itself. That 
affiliate has been operating for eight years under the 
name of the National Bank of Commerce in Jefferson 
Parish (R. 65, 116), and now has four offices there. 
This arrangement has brought into Jefferson Parish 
the same situation—common control of a bank in that 
parish and of a Jarge New Orleans bank—which the 
State Bank Commissioner now asserts is and has been 
contrary to the policy of the state. The Commissioner 
has not pointed to any provision of Louisiana law 
which prohibits or even regulates the National Bank 
of Commerce’s operation, and the state has never made 
any attempt to prevent or dissolve it. Thus appellees, 
if successful in this litigation, will materially assist in 
preserving the present unequal situation by which one 
of the two largest New Orleans banks, but not the other, 
is represented in Jefferson Parish. This was abun- 
dantly clear to the Comptroller and to the Federal 
Reserve Board (R. 42, 47, 105-106). 
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Amicus Curiae contends that the opinion of the 
Louisiana Attorney General must control because 


““[U]nlegs the Comptroller is required to follow 
the construction which the State of Louisiana has 
given to jts own branch banking law..., the com- 
petitive euality between State and National banks 
in Louisiana which Congress has consistently 
sought to preserve will be negated” (Brief of 
Amicus Curiae, page 24). 
4 
The defect in this argument is that Congress has not 
adopted any general principle that the powers and 
prerogatives cf national banks shall differ from state 
to state in order to make national banks everywhere 
“‘equal’’ to other banks located in the same state. To 
the contrary, Congress has adopted a complete and 
autonomous statutory scheme providing, ‘as in a sepa- 
rate code by it*elf,’’ ” for the establishment, regulation, 
powers and prerogatives of national banks, and has 
used state law as a yardstick only in a few limited 
respects. One of these respects is that national banks 
may establish ‘‘branches’’ (as defined by 12 U.S.C. &§ 
36(¢) and (f)) only in locations where ‘‘the statute 
law of the Stat: in question” permits branches (again, 
as defined by 12 U.S.C. §§ 36(¢) and (f)) of state 
banks. Once it is concluded, as it must be, that Whitney- 
Jefferson is not a “‘branch’’ within the meaning of 12 
U.S.C. § 36, then it is wholly irrelevant whether there 
is anything in the statute law of the state (let alone 
the administrative policies of state officials) which 
would classify it as a ‘‘branch.”’ 
Amicus Curiae argues that its theory is necessary 
to preserve ‘‘competitive equality”? between state and 


© Cook County National Bank v. United States, 107 U.S. 445, 
448 (1883). 
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national banks. but actually adoption of this novel 
theory would destroy that equality, making national 
banks and the Comptroller of the Currency completely 
subservient, not only to state statute law, but to the 
policy views of state administrative officials.” For ex- 
ample, if Louisiana law (or the Louisiana State Bank 
Commissioner) considered one bank a ‘‘branch’’ of 
another merely because the two banks had one common 
shareholder owning one per cent of the stock of each, 
the Comptroller would be required to deny an applica- 
tion to establish a new national bank if the same degree 
of mutual ownership existed. Similarly, if Louisiana 
took the position that a state bank established a new 
“branch” every time it added a new room to its prem- 
ises or expanded to another floor of the same office 
building, the Comptroller would be required to enforce 
the same restiction against national banks. This fan- 


tastic theory finds no support in any statute, any legis- 
lative history, or in any judicial decision. It is, rather, 
in direct conflict with 12 U.S.C. §§ 24, 26, 27, 36(¢) 


17 Amicus Curiae not only accepts this implication of its theory, 
but affirmatively argues (pages 23-25 of its brief) that the Comp- 
troller may not authorize Whitney-Jefferson to open because the 
Louisiana State Bank Commissioner would reject a similar appli- 
cation by a state bank. The short answer is that even if this case 
involved an application for a branch (which, of course, it does not), 
Section 36(c) directs the Comptroller to look only at “the statute 
law” of the state in question, not the policies of state 
administrative authorities. If the law were otherwise, the Comp- 
troller would have to refer every application he received to the 
State Bank Commissioner for his decision as to whether he would 
grant it were the applicant a state bank. This, of course, is not 
the law, and no Comptroller has ever followed such a practice, 
which would completely undermine the autonomy of his office and 
of the entire national banking system. 


and (f) and with the entire philosophy behind the 
national banking system." 

It is clear from the foregoing analysis that (1) 
Louisiana i law contains nothing which identifies 
bank holding ¢)mpanies with ‘‘branches,’’ and there 
is no evidence whatever that the Louisiana courts would 
consider Whitney-Jefferson a ‘‘branch’”’ of Whitney- 
New Orleans; (2) whether Whitney-Jefferson should 
be regarded for'purposes of this lawsuit as a ‘‘branch”’ 
of Whitney-New Orleans is a question of pure federal 
law, which must be determined without reference to 
state law. We have already shown, in our initial brief 
and at pages 13-19 above, that Whitney-Jefferson is 
not a ‘‘branch”’ under federal law. 


| CONCLUSION 


Since Sectior, 3(5) of Louisiana Act 275 of 1962 is 
unconstitutional, as applied to national banks, and since 
appellees’ ‘‘branch’’ argument cannot furnish an alter- 
native ground for affirming the decision below, that 
decision must be reversed. 


Respectfully submitted, 


Maucoum L. Mowroet, 
1424 Whitney Building, 
New Orleans, Louisiana. 


Dean AcHESON, 

W. Granam Cuiayror, JR., 
701 Union Trust Building, 
Washington 5, D. C. 

Attorneys for Appellant 
Whitney National Bank 
in Jefferson Parish. 


May 18, 1963. 


18 Substantially tl*- same theory was squarely rejected by a state 
court in Rushton ex rel. Commissioner of Banking Department v. 
Michigan National Bank, 298 Mich. 417, 299 N.W. 129, 136 (1941). 
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APPENDIX 


STATUTES 
LOUISIANA REV, STAT., TITLE 6: § 54 


§54. Branch offices other than in parish of domicile; capi- 
tal required 


All banks, savings banks, and trust companies having a 
capital of one hundred thousand dollars or more may open 
and maintain a branch office or branch offices in parishes in 
which there are no state banks, savings banks, and trust 
companies. 

Not more than one branch office shall be opened in any 
one parish other than the parish of domicile, and such 
branch office shall be included in the number of branch 
offices authorized by Chapters 3 and 4 of this Title. The 
branch offices may carry on and conduct all usual trans- 
actions authorized by this Title for branch offices. 

No branch office shall be opened without a certificate of 
authority from the commissioner. 


(6975-7) 
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No. 17672 
WHITNEY NATIONAL BANK IN JEFFERSON PaRISH, 
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BANK OF NEW ORLEANS AND TRUST COMPANY; GUAR- 
ANTY BANK AND TRUST CoMPANY; BANK oF LOUISI- 
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APPELLEES 
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BANK OF NEW ORLEANS AND TRUST COMPANY; GUAR- 
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BANK COMMISSIONER OF THE STATE OF LOUISIANA. 
APPELLEES 


On Appeals from the United ‘States District Court 
for the District of Columbia 


CARL EARDLEY, 
Acting Assistant Attorney General, 


DAvip C. ACHESON, 
United States Attorney, 


Morton HoLuanper, 
Davip L. Ross, 
Attorneys, Department of Justice, 
Washington, D. C., 20580. 
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ANTY BANK AND Trust COMPANY; BANK oF LOUISI- 
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BANK OF NEW eee AND TRUST CoMPANY; GuaR- 
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SUPPLEMENTAL MEMORANDUM IN SUPPORT OF 
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Two of the appellees in this case, who are petitioners 
in the Fifth Cireuit proceeding (No. 19,788) under the 
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Bank Holding Company Act for judicial review of the 
Federal Reserve Board’s order approving Whitney Hold- 
ing Corporation’s application to acquire and operate 
Whitney-Jefferson, have filed a “Supplemental Brief” in 
that court requesting that the Fifth Cireuit set aside the 
Board’s order or remand the case to the Board, because 
of this Court’s decision in the cases at bar. We have set 
forth that “Supplemental Brief” in full as an Appendix to 
this memorandum, for the information of the Court. 

Appellees’ action in requesting that the Federal Re- 
serve Board’s order be set aside because of this Court’s 
decision fully confirms our position, set forth in our 
Petition For Rehearing En Bane, pp. 2-8, that the pres- 
ent proceedings before this Court are simply a collateral 
attack upon the Board’s decision, designed to avoid the 
impact of appellees’ failure to exhaust the administrative 
and judicial review remedies explicitly prescribed by Con- 
gress in the Bank Holding Company Act. 

In sustaining such a collateral attack, despite appellees’ 


failure to follow and exhaust the Congressionally pre- 

seribed remedies, this Court committed a serious error, 

having adverse repercussions on the regulation of the 

banking industry and the orderly administration of jus- 

tice, without any discussion or allusion to the problem. 
A rehearing should be granted to rectify the error. 


Respectfully submitted, 


CARL EARDLEY, 
Acting Assistant Attorney General, 


Davip C. ACHESON, 
United States Attorney, 


MorTON HOLLANDER, 
Davin L. RosE, 
Attorneys, Department of Justice, 
Washington, D. C., 20530. 


APPENDIX 


UNITED STATES COURT OF APPEALS 
FIFTH CIRCUIT 


No. 19,788. 


BANK OF NEW ORLEANS AND TRUST COMPANY, AND GUAR- 
ANTY BANK AND TRUST COMPANY, PETITIONERS, 


versus 


BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, 
RESPONDENT. 


SUPPLEMENTAL BRIEF FOR PETITIONERS, BANK 
OF NEW ORLEANS & TRUST COMPANY and 
GUARANTY BANK AND TRUST COMPANY. 


MAY IT PLEASE THE COURT: 


In a unanimous decision the United States Court of 
Appeals for the District of Columbia Cireuit affirmed 
the judgment of the District Court rendered in the case 
of Bank of New Orleans & Trust Company, et al. v. 
James J. Saxon, Comptroller of the Currency, et al., per- 
manently enjoining the Comptroller of the Currency from 
issuing a Certificate of Authority to the Whitney Nation- 
al Bank in Jefferson Parish to open for business. James 
J. Saxon, Comptroller of the Currency, Appellant v. Bank 
of New Orleans & Trust Company, et al., Appellees, U.S. 
Court of Appeals for the District of Columbia Circuit, 
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Docket No. 17681, decided August 14, 1963." In affirming 
the judgment of the District Court, the Court of Ap 
held that Whitney National Bank in Jefferson Parish 
was, in fact, a prohibited branch of Whitney National 
Bank of New Orleans, stating: 


“We think it clear that the opening of Whitney 
Jefferson is prohibited by 12 U.S.C. § 36 and_ that, 
consequently, the Comptroller was properly enjoined 
from issuing a Certificate of Authority for it to be- 
gin business. It js therefore unnecessary for us to 
decide whether the opening is also prohibited by Act 
275 of the Louisiana legislature.” [Opinion p. 27) 


In view of the decision of the United States Court of 
Appeals for the District of Columbia Circuit that the 
intricate Whitney Plan to open Whitney offices in Jeffer- 
son Parish through the medium of a holding company de- 
vice constituted a violation of the National Banking Act 
(12 U.S.C. 36{¢]), counsel for petitioners earnestly sug- 
gest that it necessarily follows that in approving the ap- 


plication of Whitney Holding Corporation to become a 
bank holding company by acquiring the stock of Whitney 
National Bank in Jefferson Parish, the Board of Gover- 
nors of the Federal Reserve System erroneously vali- 
dated a plan which was in violation of the applicable na- 
tional banking laws; i.e., 12 U.S.C. 36(c). 


1 Three printed copies of the decision furnished by the Clerk of | 
the U. S. Court of Appeals for the District of Columbia Circuit, 
are filed herewith. 
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Petitioners accordingly respectfully submit that for the 
reasons set forth in their original and reply briefs here- 
tofore filed herein, the Board’s order of May 3, 1962 
should be set aside or the matter remanded to the Board 
with instructions to revise its order on the basis of the 
applicable Federal and State laws. 


Respectfully submitted, 


A. J. WAECHTER, JR, of 
Jones, Walker, Waechter, Poitevent, 
Carrere & Denegre, 
28th Floor, 
225 Baronne Street, 
New Orleans 12, Louisiana, 


JAMES W. BEAN of 
Bean and Rush, 
Lafayette, Louisiana, 
Attorneys for Petitioners. 


Of Counsel: 


RALPH FisBMAN of 

Sessions, Fishman, Rosenson & Snellings, 
1333 National Bank of Commerce Building, 
New Snes 12, Louisiana, 


EDWARD L, MERRIGAN, 
425 - 18th Street, N. W., 
Washington 4, D. C. 
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Bank Holding Company Act for judicial review of the 
Federal Reserve Board’s order approving Whitney Hold- 
ing Corporation’s application to acquire and operate 
Whitney-Jefferson, have filed a “Supplemental Brief” in 
that court requesting that the Fifth Circuit set aside the 
Board’s order or remand the case to the Board, because 
of this Court’s decision in the eases at bar. We have set 
forth that “Supplemental Brief” in full as an Appendix to 
this memorandum, for the information of the Court. 

Appellees’ action in requesting that the Federal Re- 
serve Board’s order be set aside because of this Court’s 
decision fully confirms our position, set forth in our 
Petition For Rehearing En Bane, pp. 2-8, that the pres- 
ent proceedings before this Court are simply a collateral 
attack upon the Board’s decision, designed to avoid the 
impact of appellees’ failure to exhaust the administrative 
and judicial review remedies explicitly prescribed by Con- 
gress in the Bank Holding Company Act. 

In sustaining such a collateral attack, despite appellees’ 
failure to follow and exhaust the Congressionally pre- 
seribed remedies, this Court committed a serious error, 
having adverse repercussions on the regulation of the 
banking industry and the orderly administration of jus- 
tice, without any discussion or allusion to the problem. 

A rehearing should be granted to rectify the error. 
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Versus 


BoARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, 
RESPONDENT. 


SUPPLEMENTAL BRIEF FOR PETITIONERS, BANK 
OF NEW,ORLEANS & TRUST COMPANY and 
GUARANTY BANK AND TRUST COMPANY. 


MAY IT PLEASE THE COURT: 


In a unaniinous decision the United States Court of 
Appeals for the District of Columbia Circuit affirmed 
the judgment of the District Court rendered in the case 
of Bank of New Orleans & Trust Company, et al. v. 
James J. Saxon, Comptroller of the Currency, et al., per- 
manently enjoying the Comptroller of the Currency from 
issuing a Certificate of Authority to the Whitney Nation- 
al Bank in Jefferson Parish to open for business. James 
J. Saxon, Comptroller of the Currency, Appellant v. Bank 
of New Orleans & Trust Company, et al., Appellees, U.S. 
Court of Appeals for the District of Columbia Circuit, 
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Docket No. 17681, decided August 14, 1963." In affirming 
the judgment of the District Court, the Court of Appeals 
held that Whitney National Bank in Jefferson Parish 
was, in fact, a prohibited branch of Whitney National 
Bank of New Orleans, stating: 


“We think it clear that the opening of Whitney 
Jefferson is prohibited by 12 U.S.C. $36 and that, 
consequently, the Comptroller was properly enjoined 
from issuing a Certificate of Authority for it to be- 
gin business. It is therefore unnecessary for us to 
decide whether the opening is also prohibited by Act 
275 of the Louisiana legislature.” [Opinion p. 27] 

In view of the decision of the United States Court of 
Appeals for the District of Columbia Circuit that the 
intricate Whitney Plan to open Whitney offices in Jeffer- 
son Parish through the medium of a holding company de- 
vice constituted a violation of the National Banking Act 
(12 U.S.C. 36[c]), counsel for petitioners earnestly sug- 
gest that it necessarily follows that in approving the ap- 
plication of Whitney Holding Corporation to become a 


bank holding company by acquiring the stock of Whitney 
National Bank in Jefferson Parish, the Board of Gover- 
nors of the Federal Reserve System erroneously vali- 
dated a plan which was in violation of the applicable na- 
tional banking laws; i.e, 12 U.S.C. 36(c). 


1 Three printed copies of the decision furnished by the Clerk of 
the U. S. Court of Appeals for the District of Columbia Circuit, 
are filed herewith. 
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Petitioners accordingly respectfully submit that for the 
reasons set forth in their original and reply briefs here- 
tofore filed herein, the Board’s order of May 3, 1962 
should be se’ aside or the matter remanded to the Board 
with instruciions to revise its order on the basis of the 
applicable Federal and State laws. 


Respectfully submitted, 


A. J. WAECHTER, JR., of 
Jones, Walker, Waechter, Poitevent, 
Carrere & Denegre, 
28th Floor, 
225 Baronne Street, 
New Orleans 12, Louisiana, 


JAMES W. BEAN of 
Bean and Rush, 
Lafayette, Louisiana, 
Attorneys for Petitioners. 


Of Counsel: 


RALPH FISHMAN of 

Sessions, Fishman, Rosenson & Snellings, 
1333 National Bank of Commerce Building, 
New Orleans 12, Louisiana, 


EDWARD L. MERRIGAN, 


425 - 13th Street, N. W., 
Washinzton 4, D. C. 
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2. The State’s authority to prevent the Comptroller from author- 
izing the opening of a national bank 
3. The prohibition against branch banking. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


y No. 17672 


Wuutney NaTionaL BANK IN JEFFERSON PARISH, APPELLANT 
v. 


BANK or New ORLEANS AND TRUST COMPANY; GUARANTY BANK 
axp Trust Company; BANK or Louisiana IN NEW Or- 
LEANS; J. W. JEANSONNE, STATE BANK COMMISSIONER OF 
THE STATE fr LOUISIANA, APPELLEES 


No. 17681 


James J. Saxon, COMPTROLLER OF THE CURRENCY, APPELLANT 


Vv. 


BaNkK OF Niw ORLEANS AND Trust ComPpANY; GUARANTY 
Banx anp Trust Company; Banx or Lovurstana In NEW 
Orueans; J. W. JEANSONNE, STATE Bank COMMISSIONER 
OF THE STATE OF LOUISIANA, APPELLEES 


ON APPEALS FROM THE UNITED STATES DISTRICT COURT FOR 
y THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT COMPTROLLER OF THE 
CURRENCY 


In our main brief we showed that the district court erred in 
restraining the Comptroller from issuing a certificate under 
the National Bank Act which would permit Whitney National 
Bank in Jefferson Parish to commence the business of banking. 
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Appellees and the Amicus Curiae have now advanced several 
contentions, which were not adopted by the district court, and 
were not discussed in our main brief. For that reason, we sub- 
mit this reply brief. 

1. Standing 


Appellee State Bank Commissioner contends that the Comp- 
troller waived the issue of his standing by consenting to his 
motion to intervene (Brief for State Bank Com., pp. 21-23). 
This waiver contention is not only immaterial,’ but is also in- 
correct. Prior to appellee’s motion to intervene, the Comp- 
troller had filed a motion to dismiss the complaint on the 
ground (among others) “that plaintiffs lack standing to sue” 
(J.A. 307). The parties then stipulated that “The motion to 
dismiss” and motion for summary judgment against the origi- 
nal plaintiffs “shall be treated as motions to dismiss and for 
summary judgment against intervening plaintiff J. W. Jean- 
sonne, Louisiana State Bank Commissioner” (J.A. 384-5) and 
the defendants then agreed to his motion to intervene (J.A. 
385). In short, the Comptroller, by stipulation of the parties, 
specifically reserved the standing issue when he consented to 
the State Bank Commissioner’s motion to intervene.” 

The State Bank Commissioner’s argument that he had a 
right to intervene (Brief for State Bank Commissioner, pp. 
19-20) is likewise beside the point. No one, either in the dis- 
trict court or here, has controverted that right. What we do 
contest is his standing, or that of any of the appellees, to invoke 
the jurisdiction of the district. court. For, as the very author- 
ities cited by the Commissioner make clear, the standards for 
intervention are quite different from those of standing to main- 
tain a suit. The Supreme Court has ruled that Rule 24, Fed. 
R. Civ. P., “plainly dispenses with any requirement that the 
intervenor have any personal or pecuniary interest in the sub- 
ject of the litigation.” S.E.C.v.US. Realty and Improvement 


* Since the standing of the plaintiffs is Jurisdictional, it cannot be waived. 
See, ¢.9., George v. Mitchell, 108 U.S. App. D.C. 324, 282 F. 24 486. 

* The district court denied the Comptroller’s motion to dismiss at the same 
time it denied his motion for summary judgment, and granted appellees’ 
Motion (J.A. 437, 451). The issue of Standing was, of course, argued by 
the Comptroller in his memorandum of points and authorities. 
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Co., 310 U.S. 484, 459. By contrast, the Court has repeatedly 
held that a person may not invoke the jurisdiction of the Federal 
courts in the absence of an invasion or threat to a legal right 
which was personal tohim. E.g., Alabama Power Co. v. Ickes, 
302 U.S. 464, 470, 479-483; Perkins v. Lukens Steel Co., 310 
US. 113, 125. Since none of appellees have shown any inva- 
sion or threat to legal rights which are personal to them, but 
at most a possible economic disadvantage due to increased 
competition, the district court erred in failing to dismiss this 
action for lack of standing (Main Brief, pp. 25-31). 

The contention of the other two appellees that they have 
standing to enjoin “unlawful competition”, as distinguished 
from “lawful competition” (Brief for Appellees, Bank of New 
Orleans, et al., p. 42) is without merit. This Court has pointed 
out that in order to have standing, persons seeking to invoke 
the jurisdiction of the courts must show that the potential 
competition isf“illegal as to them”, Kansas City Light & Power 
Co. v. McKay,'y6 App. D.C. 278, 225 F. 2d 924, 298-9, certiorari 
denied, 350 U.S. 884. And, this Court has also ruled that, 
since Congress has shown no intention of granting national or 
state banks a monopoly, or immunity from competition, they 
have no standing to contest the chartering by a federal agency 
of anew federal lending institution, because “they have no basis 
for asserting that the competition * * * is illegal as to them.” 
Union National Bank of Clarksburg v. Home Loan Bank Board, 
98 U.S. App. D.C. 204, 233 F. 2d 695, 697. Similarly, since 
appellees here have been unable to show that Congress has 
intended to drant them immunity from competition,> they 
have no stending to complain that the issuance of a certificate 
of authority to Whitney-Jefferson would be illegal as to them. 

Appellees’ Jack of standing to maintain this action did not 
leave them remediless. For the Federal Reserve Board af- 


® Appellees’ suggestion (Brief for Bank of New Qxclane, et al., p. 40) that 
the competition from Whitney-Jefferson would invade property rights 
granted by the charters of the banks is also without merit. Nothing in 
their charters grants appellees freedom from competition from national 
banks, any more than the corporate charters of the electric companies 
granted them immunity from the competition of the federal instrumentalities 
in Kansas City Light & Power Co.v. McKay, supra. 
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forded all interested persons an opportunity to submit their 
views, and to present evidence and argument on the applica- 
tion of Whitney Holding Corporation to acquire and open 
Whitney-Jefferson (Main Brief, pp. 15-16). And Sec. 9 of 
the Bank Holding Company Act (12 U.S.C. 1848) grants 
parties aggrieved by Board decisions on such matters the right 
to judicial review of those decisions in the appropriate court 
of appeals.‘ Appellees’ refusal to exhaust their administra- 
tive remedies, by presenting their views to the Board before 
its decision, and by becoming parties to the Board proceedings 
(Main Brief, pp. 15-17),° does not give them any standing 
to bring this suit. 


2. The State’s authority to prevent the Comptroller from 
authorizing the opening of a national bank 


The State Bank Commissioner relies upon Sec. 3(d) of the 
Bank Holding Company Act (12 U.S.C. 1842(d), sometimes 
referred to as the “Douglas amendment”) as authority for 
the States to prohibit the opening of a national bank subsidiary 
of a bank holding company. He contends that it would be 


anomalous for Congress to grant to the States the authority 
to prohibit new acquisitions of banks within their borders by 
out-of-State bank holding companies, and to deny them the 
authority to prohibit such acquisitions by in-State bank holding 
companies (State Bank Com’s. Brief, pp. 9-11). Similarly, 
Amicus Curiae seeks to draw some comfort from Sec. 3(d) 
(Brief for Amicus Curiae, pp. 12-13). In our view, Sec. 3(d) 
not only fails to support appellees’ position, but also demon- 
strates the deliberate and rational Congressional decision to 
leave the regulation of the formation or acquisition of in-State 
national bank subsidiaries to Federal authorities, and not to 
the States. 


‘Appellees sought such review in the Fifth Circuit in Bank of New 
Orleans & Trust Co. v. Board of Governors, No. 19788, which has been set 
for oral argument on June 5, 1963. In our view they forfeited their right 
to such review by failing to become parties to the Board proceeding. 

"Eg. Red River Broadcasting Co. v, F.C.C., 69 App. D.C. 1, 98 F, 2a 
282; Colorado Radio Corp. Vv. F.C.C., 73 App. D.C. 225, 118 F, 2d 24: Wallach 
V. S.E.C., 92 U.S. App. D.C. 108, 206 F. 2d 486. 
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In adopting the Douglas amendment Congress intended to 
limit the growth of the large, multi-State, bank holding com- 
panies, and thus to prevent an undue concentration of bank- 
ing power in their hands. 102 Cong. Rec. 6857. In the speech 
supporting his amendment, Senator Douglas described in de- 
tail four major multi-State bank holding companies (Trans- 
america, First Bank Stock Corporation, Northwest Bancorp- 
oration, and First Security Corporation), their multi-State 
operations, and their assets. 102 Cong. Rec. 6858-9. For 
contrast, he listed a few of the bank holding companies which 
operate in one State only. 102 Cong. Rec. 6859. He then 
carefully described the effect of his proposed amendment in the 
following words (102 Cong. Rec. 6860) : 


It is still possible to have an expansion of a bank- 
holding company within its home State, if it musters 
the approval of the Federal Reserve Board. Moreover, 
if State law permits, and if approved by the Board, in- 
terstate acquisitions are possible. 


Thus, under his amendment, for interstate acquisitions by bank 
holding companies, the permission of both State law and the 
Board are necessary, but for intra-State acquisitions, only the 
approval of the Board is necessary. Following as it did the 
earlier House bill which not only had flatly prohibited inter- 
State acquisitior s, but also forebade intra-State acquisitions in 
areas where State law did not permit bank branches (Main 
Brief, p. 40), fhe deliberate decision to limit the Douglas 
amendment to acquisitions across State lines is clear. This 
limited coverage of the Douglas amendment is apparent from 
its language, which directs that the Board deny applications 
for the acquisition of bank stock not permitted by State law. 
only if the baifk is “located outside the State in which such 
bank holding c}mpany maintains its principal office and place 
of business.” ‘Sec. 3(d), 12 U.S.C. 1842(d), App. A, Main 
Brief, p. 62. 

Nor was there anything anomalous about the Congressional 
decision to limit the effect of State law to across-the-border 
transactions. The amendment was aimed at the great multi- 
State bank ho"c.ing companies which had already accumulated 
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such great assets that further expansion on their part was 
thought in itself to lead to an undue concentration of banking 
power. After listing and describing the four great multi-State 
bank holding companies, and noting that two of them had just 
moved into his home State, Senator Douglas stated that he 
sought to limit their expansion “across State lines.” 102 Cong. 
Ree. 6858-59. Similarly, one of the co-sponsors of the Douglas 
amendment described its purpose as to limit the breadth of 
expansion “of great banking empires across State lines,” 102 
Cong. Ree. 6862. Since the smaller, single State bank holding 
companies described by Senator Douglas (102 Cong. Rec. 6859) 
were not large enough to constitute in themselves a serious 
threat of undue concentration of banking power, Congress 
chose to leave regulation of their expansion by acquisition of 
national banks within their States solely to the Federal Reserve 
Board, to be decided on a case by case basis in accordance with 
the five criteria set forth in the Act. 12 US.C. 1842 (c) and 
(d); Sen. Rept. 1095, Part 1, 84th Cong., Ist Sess., pp. 10-11; 
Main Brief, pp. 36-40. 


3. The prohibitions against branch banking 


Amicus contends that the great, overall purpose of 12 U.S.C. 
36 was to preserve competitive equality between national and 
State banks, and that State law must therefore apply to deter- 
mine whether or not a subsidiary of a bank holding company 
is to be deemed a branch bank (Brief of Amicus, pp. 20-34). 
Even if this contention were valid and the branch banking law 
of Louisiana were applicable, it would not support the judg- 
ment below, because there is no substantial authority for the 
proposition that the Louisiana branch banking laws prohibit 
the formation of a subsidiary of a bank holding company.° 
But the contention is invalid. 

The purpose of Sec. 23 of the Banking Act of 1933, 12 U.S.C. 
36, was to remove the competitive disadvantage under which 


*The only authority cited by appellees and amicus is an opinion issued 
by the Attorney General of Louisiana after this litigation began, in response 
to an inquiry by one of the appellees (J.A. 161-164). In these circum- 
stances, the opinion can be accorded little weight. See, Gidney v. Wayne 
Oakland Bank, 262 F. 2d 537, 544 (C.A. 6), certiorari denied, 358 U.S. 830. 
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national banks had previously labored in regard to branch bank- 
ing.’ The scope of that policy was therefore limited to the scope 
of that section; and it is applicable only to branches as defined 
therein. 12 U.S.C. 36(f). In other words, 12 U.S.C. 36 incor- 
porates the geographical limitations of the State branch bank- 
ing laws, but, as this Court has already held, whether or not 
a bank is a “branch” is determined by that section itself, that 
is, by Federal law. Camden Trust Co. v. Gidney, 112 US. App. 
D.C. 197, 301 F. 2d 521, 524-525, petition for rehearing en banc 
denied, Id., certiorari denied, 369 U.S. 886; State of Texas v. 
Nat. Bank of Commerce, 290 F, 2d 229, 232-283 (C.A. 5), 
certiorari denied, 368 U.S. 832. In Camden Trust Co., supra, 
the competitor bank and the Amicus Curiae (which was also 
an amicus in that case) urged that under the applicable State 
law a State bank would have been precluded from establish- 
ing an affiliate where the national bank affiliate was to be 
established. This Court did not reach that contention. After 
noting that Congress had defined “branch” (301 F. 2d 524), 
it ruled (301 F. 2d at 525) : 
Convinced, as we are, that 12 U.S.C.A. § 36 has no ap- 
plicability to the situation disclosed on this record, we 
deem it unnecessary to consider other questions urged 
upon us. 


Similarly, Whitney-Jefferson is not a branch as defined in 12 
US.C. 36. Accordingly, that provision, and the branch bank- 
ing law of Louisiana, has no applicability to the situation dis- 
closed by this record.° 


7 See Main Brief, pp. 7-9; see Camden Trust Co. v. Gidney, 112 U.S. App. 
D.C. 197, 301 F. 2d 521, 524, certiorari denied, 369 U.S. 886. 

* Appellees profess shock and surprise at the fact that, in his letter to 
the Board following its hearing of January 17, 1962, the Comptroller did 
not comment on the legality of the formation of Whitney-Jefferson under 
12 U.S.C. 36 and the Louisiana branch banking laws (Brief for Bank of 
New Orleans, et al., pp. 9-10). The short answer is, of course, that no 
one appearing at the hearing argued that the application was in violation 
of those laws (J.A. 62-95), and the Board only sought the Comptroller's 
views on matters which had been raised there (J.-A. 424-425). The prac 
tices of the Federal agencies regulating banking, which were of course 
followed in this case (J.A. 44, 47-48) have been commended by court and 
commentator alike. Northicest Bancorporation v. Board of Governors, 303 
F, 2d 832, 834 (C.A. 8); Davis, Administrative Lat, § 4.04, pp. 247-248. 
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CONCLUSION 


For the foregoing reasons, and those set forth in our main 
brief, the judgment of the district court should be reversed, 
with instructions to dismiss the action for want of standing, 
or, in the alternative, to enter judgment on the merits for 
appellants. 

Respectfully submitted. 

JoserH D. GuILForLe, 
Director of Operations, Civil Division, 
Davin C. ACHESON, 
United States Attorney, 


Morton Houianper, 
Davin L, Ross, 


Attorneys, 
Department of Justice, Washington 25, D.C. 


May 1963. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the court below erred in holding: (a) that 
the Comptroller of the Currency had no statutory au- 
thority to issue a certificate of authority to the Whitney 
National Bank of Jefferson Parish in contravention of 
Section 3(5) of Louisiana Law 275 of 1962, enacted 
within the scope of the powers and jurisdiction reserved 
to the States by Section 7 of the Bank Holding Company 
Act of 1956, 12 U.S.C. § 1846; and (b) that Louisiana 
Law 275 of 1962 is constitutional? 


2. Whether the Comptroller of the Currency is addi- 
tionally barred from issuing a certificate of authority to 
the Whitney National Bank of Jefferson Parish by reason 
of Section 36(c) of the National Bank Act, 12 U.S.C. 
§ 36(¢c), which establishes State law as the standard by 


which branches of National banks may be established, 
when the transaction here involved (a) would be barred 
to a similarly situated Louisiana State bank under Lou- 
isiana branch law, and (b) was entered into for the ad- 
mitted and stated purpose of circumventing Louisiana 
branch law? 
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STATEMENT OF THE CASE AND STATUTES IN- 


HAS NO STATUTORY AUTHORITY TO ISSUE 
A CERTIFICATE OF AUTHORITY TO THE 
WHITNEY NATIONAL BANK IN JEFFERSON 
PARISH IN CONTRAVENTION OF SECTION 
3(5) OF LOUISIANA LAW 275 OF 1962, EN- 
ACTED UNDER A RESERVATION OF POWER 
FROM CONGRESS TO A STATE TO PRO- 
HIBIT, OR RESTRICT THE GROWTH OF, 
BANK HOLDING COMPANIES INCORPO- 
RATED UNDER THE LAWS OF THAT STATE. 


A. National banks are subject to State law which 
is permitted by, or does not conflict with, the 
laws of the United States... : 


. In Section 7 of the Bank Holding Company 
Act, Congress has clearly and unequivocally 
expressed its intent that a State may prohibit, 
or retrict the expansion of, bank holding 
companies and their subsidiaries, whether Na- 
tional or State banks......0...20000....... 


». Section 3(5) of Louisiana Law 275 of 1962 


was enacted pursuant to Section 7 of the Bank 
Holding Company Act and is constitutional... 


. Section 3(5) of Louisiana Law 275 of 1962 
therefore acts as a bar to the issuance of any 
certifitate of authority to the Whitney Na- 
tional ,Bank in Jefferson Parish. 


INDEX— (Continued) 


. THE COMPTROLLER OF THE CURRENCY IS 


ADDITIONALLY BARRED FROM ISSUING A 
CERTIFICATE TO THE WHITNEY NA- 
TIONAL BANK OF JEFFERSON PARISH, BE- 
CAUSE IT WOULD VIOLATE SECTION 36(c) 
OF THE NATIONAL BANK ACT WHICH 
ESTABLISHES STATE LAW AS THE STAND- 
ARD BY WHICH BRANCHES OF NATIONAL 
BANKS MAY BE ESTABLISHED 


A. This question must be considered within the 
framework of the Congressional policy on 
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Congress has determined that the integrity 
of the dual banking system depends upon 
competitive equality between National and 
State banks in the matter of branching, 
and that such competitive equality is to be 
achieved by requiring the Comptroller to 
follow State law as the standard for the 
establishment of branches of National 
DOSES aera errata nee mnetecenreeremmeeeaces 


. If a Louisiana State bank, similarly situated 


to the Whitney Bank of New Orleans, en- 
deavored to establish a holding company 
system, one of whose subsidiaries would be 
a “new bank” in Jefferson Parish, an ap- 
plication for a certificate of authority to 
open the “new bank” would be rejected on 
the grounds that it was, in reality, a for- 
bidden branch 


A certificate issued to the Whitney Na- 
tional Bank of Jefferson Parish would, 
therefore, violate the fundamental policy 
of competitive equality established by Con- 
gress in Section 36(c) of the National Bank 
JEN a et en al 


INDEX— (Continued) 


B. Congress did not intend, or contemplate, the 
evasion of the branch banking laws of Loui- 
siana by the transaction here involved 


1. Thd Bank Holding Company Act of 1956... 
2. The Billings case 
3. The Camden Trust case 


. This Court has the power to pierce the corpo- 
rate veil to determine whether a new National 
bank is, in reality, a forbidden branch, and, 
when it does so, it must find that under the 
facts of this case, and under the law of 
Louisiana incorporated into the branch bank- 
ing provisions of Section 36(c) of the Na- 
tional Bank Act, the Whitney National Bank 
in Jefferson Parish is, in reality, such a for- 
bidden branch, and the issuance of a certificate 
of authority to it would, therefore, be unlaw- 
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BRIEF OF AMICUS CURIAE 
NATIONAL ASSOCIATION OF SUPERVISORS OF 
STATE BANKS 


INTRODUCTION 


This brief of Amicus Curiae is filed pursuant to Rule 
18(j) of this Court with the consent of all parties to this 
case. 
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The National Association of Supervisors of State Banks 
(hereinafter called the “Supervisors”) was founded in 
1902 and has 52 members. It is composed of the officials 
of State governments responsible for the supervision of 
State-chartered banking institutions in every State in the 
Union, and of such officials in the Commonwealth of 
Puerto Rico and in the Virgin Islands. As of December 
31, 1962, there were 9,357 commercial and mutual savings 
banks chartered under State laws subject to the Super- 
visors’ jurisdiction with total resources in excess of 180 
billion dollars. 


The present system of federally chartered, or National 
banks, was created by the National Bank Act of 1864, 
Rev. Stat. $§ 5133, et seg. 12 U.S.C. $$ 21 et seg. The Ap- 
pellant, the Comptroller of the Currency, is authorized to 
charter and supervise National banks under the provisions 
of that Act. As of December 31, 1962, there were 4,505 
National banks with total resources of 160 billion dollars. 


State banks, under State charter, and National banks, 
under federal charter, together comprise the “dual bank- 
ing system” which has been in existence for 100 years. 


The Supervisors have a keen interest in the resolution 
of both of the questions presented by this case: 


Nineteen states prohibit or restrict bank holding com- 
panies in some manner. (See Appendix A to this brief and 
the note thereto.) Accordingly, any holding of this Court 
reversing the decision of the court below that Louisiana 
Law 275 of 1962 prohibits the expansion of a bank 
holding company organized under Louisiana statutes 
from opening for business a new National bank sub- 
sidiary, or that the law is unconstitutional if such is its 
intention, may affect the validity of other State statutes 
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seeking to prohibit or restrict the expansion of bank 
holding companies. 


Thirty-two states prohibit or restrict branch banking. 
(See Appendix D to this brief.) Congress has sought to 
establish competitive equality between National and State 
banks in the matter of branching by prescribing State law 
as the standard for the establishment of branches by Na- 
tional banks under Section 36(c) of the National Bank 
Act, 44 Stat. 1228-29 (1927), as amended, 12 U.S.C. 
§ 86(c) (1958); Commercial State Bank of Roseville v. 
Gidney, 174 F. Supp. 770 (D.C. Dist. 1959), aff'd per 
curiam, 108 App.D.C. 37, 278 F.2d 871 (1960). The 
transaction here involved was entered into for the ad- 
mitted and stated purpose of circumventing Louisiana 
branch law. If such a transaction is sustained by this 
Court, it will provide a vehicle, not only in Louisiana, 
but also in the thirty-one other limited branch banking 
states for negating the competitive equality which Con- 
gress sought to achieve between State and National banks 
in the matter of branching. 


STATEMENT OF THE CASE AND 
STATUTES INVOLVED 


The facts of this case are as found by the court below 
(J.A. 445-449). 


The principal statutes involved are set forth in the 
Appendix to the brief for the Appellant, Whitney Na- 
tional Bank ih Jefferson Parish. Other statutes, as ref- 
erenced, will be set forth herein. 


SUMMARY OF ARGUMENT 
I. 


Judge McLaugl.tin in the opinion of the court below, 
cogently and correctly reasoned as follows: 
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(1) Section 7 of the Federal Bank Holding Company 
Act of 1956, 70 Stat. 188 (1956), 12 U.S.C. $ 1846 
(1958), reserved to the States such powers and jurisdic- 
tion as they then had, or might exercise in the future, 
with respect to banks and bank holding companies (J.A. 
449). 


(2) Section 3(5) of Louisiana Law 275 of 1962 (West’s 
La. Rev. Stat. Anno., tit. 6, ¢ 12, §1003(5) (1962 
Supp.) ) was enacted pursuant to, and within the scope 
of, Section 7 of the Federal Bank Holding Company Act, 
and, as such, is constitutional. Braeburn Securities Corp. 
v. Smith, 15 Ill. 2d 55, 153 N.E. 2d 806 (Ill. Sup. Ct. 
1958), appeal dismissed per curiam for want of a sub- 
stantial federal question, 359 U.S. 311 (1959) ; Opinion of 
the Justices, 102 N.H. 106, 151 A. 2d 236 (N.H. Sup. Ct. 
1959). 


(3) Section 3(5) of Louisiana Law 275 of 1962 is, 


therefore, by express permission of Congress, applicable 
to National banks and operates as a bar to the commence- 
ment of business by the Whitney National Bank in Jeffer- 
son Parish. 


(4) Under the foregoing circumstances, any issuance 
by the Comptroller of a certificate to the Whitney Na- 
tional Bank in Jefferson Parish authorizing it to com- 
mence business would be unlawful, and the Comptroller 
may be duly enjoined from doing so. Commercial State 
Bank of Roseville v. Gidney, 174 F. Supp. 770 (D.C. Dist. 
1959), aff'd per curiam, 108 App. D.C. 37, 278 F. 2d 871 
(1960). 


Appellants make three basic contentions in their un- 
successful effort to escape the inexorable logic of the de- 
cision of the court below. 


First, they argue that National banks are instrumen- 
talities of the Federal Government and are subject to the 
paramount authority of the United States. But no one 
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questions this proposition, or the equally valid proposition 
that Congress has the power, if it wishes to exercise such 
power, to bar the applicability of any State law to Na- 
tional banks. The fact of the matter is that Congress has 
not done so. In many provisions in the National Bank 
Act it has specifically adopted State law as applicable to 
National banks. Of particular relevance here, Congress 
has specifically reserved to the States power and juris- 
diction over banks, bank holding companies, and sub- 
sidiaries of bank holding companies in Section 7 of the 
Federal Bank Holding Company Act. 


Second, Appellants argue that the States never had any 
lawful authority over National banks involved in a bank 
holding company system, and, therefore, no State au- 
thority over such National banks could have been, or was, 
reserved by Section 7. This contention is without merit. 
At the time the Bank Holding Company Act was passed 
there were several States with laws which purported to 


prohibit, or restrict, bank holding companies, some of 
which laws were applicable to National banks (Appendix 
B). Congress was certainly aware of these statutes and 
would hardly thave reserved to the States powers which 
a State “now has”, if it thought their existing statutes 
were unlawfv'. Further, Senator Robertson of Virginia, 
the author of the Bank Holding Company Act of 1956, 
specifically referenced a Georgia bank holding company 
statute as “an example of the type of legislation the 
States may enact.” 102 Cong. Rec. 6752 (1956). Section 
2(a) of that statute specifically defined a “bank” as in- 
clusive of a “National bank” (Appendix C). 


Third, Appellants argue that, assuming the Section 7 
reservation of power validly embraces a State statute 
prohibiting a bank holding company from acquiring the 
stock of a National bank subsidiary, it does not embrace 
an additional effort to restrict bank holding company 
expansion through a provision, such as Section 3(5) of 
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Louisiana Law 275, prohibiting a bank holding company 
from opening for business any National bank subsidiary 
which has not yet opened for business. This is a strained 
distinction without legal significance. If, under the Sec- 
tion 7 reservation of power, Congress intended to permit 
a State to prohibit a bank holding company from ac- 
quiring stock in a proposed new National bank sub- 
sidiary, it certainly intended to permit a State to prohibit 
a bank holding company from opening for business any 
new National bank subsidiary, the stock of which has just 
been acquired. The latter subsidiary has no special status. 
It is still in an embryonic stage until the issuance of a 
certificate of authority by the Comptroller. Only with 
the issuance of such a certificate will it become, for the 
first time, a lawful bank authorized to do business. Cf. 
Commercial State Bank of Roseville v. Gidney, supra. It 
is the validity of the issuance of such a certificate which 
is at issue in this case. 


Ii. 


The Comptroller is barred from the issuance of a cer- 
tificate of authority to the Whitney National Bank in 
Jefferson Parish for the additional reason that it would 
violate Section 36(¢) of the National Bank Act, 44 Stat. 
1228-29 (1927), as amended, 12 U.S.C. $ 86(c) (1958). 
That provision reflects a Congressional intent to establish 
competitive equality between National and State banks 
in the matter of branching, and implements that intent 
through the establishment of State law as the standard by 
which branches of National banks may be authorized. 


This Court has the power to pierce the corporate veil 
to determine whether a new National bank is, in reality, 
a forbidden branch in contravention of the fundamental 
legislative purpose reflected in Section 36(c). The trans- 
action here involved was entered into for the admitted and 
stated purpose of circumventing Louisiana branch law 
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incorporated into Section 86(c) of the National Bank 
Act, and is “simply the means by which Whitney [Na- 
tional Bank of New Orleans] banking offices may be es- 
tablished and operated in East Bank [Jefferson Parish]”, 
as found by the Federal Reserve Board (J.A. 100). 


It is not correct to contend, as Appellants apparently 
do, that just because Congress chose to regulate branches 
and bank holding companies differently, Congress thereby 
gave a blanket endorsement to the bank holding company 
route as a device to avoid State branching laws. There is 
a vast difference between the typical bank holding com- 
pany organized for investment purposes, usually over a 
large economic area, and the transaction here involved of 
one bank setting out to capitalize a holding company, 
and, through it, an affiliate in an adjoining parish, all for 
the stated pvpose of avoiding the State branching law. 
If Congress < intended to give the green light to the 
bank holding! company route as a device to avoid the 


statutes of the thirty-two states which prohibit or restrict 
branch banking (Appendix D), there certainly would be 
more than just forty-three bank holding companies regis- 
tered under the Bank Holding Company Act of 1956 in 
all of America today—less than there were in the first full 
year after th: Act was passed! 
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ARGUMENT 


I. THE COMPTROLLER OF THE CURRENCY HAS NO 
STATUTORY AUTHORITY TO ISSUE A CERTIFI- 
CATE OF AUTHORITY TO THE WHITNEY NA- 
TIONAL BANK IN JEFFERSON PARISH IN CON- 
TRAVENTION OF SECTION 3(5) OF LOUISIANA 
LAW 275 OF 1962, ENACTED UNDER A RESERVA- 
TION OF POWER FROM CONGRESS TO A STATE 
TO PROHIBIT, OR RESTRICT THE GROWTH OF, 
BANK HOLDING COMPANIES INCORPORATED 
UNDER THE LAWS OF THAT STATE. 


A. National banks are subject to State law which is 
permitted by, or does not conflict with, the laws of 
the United States. 


The Amicus Curiae does not contest the proposition 
advanced with great vigor by Appellants, and com- 
prising a large portion of their briefs, to the effect that 
National banks are instrumentalities of the Federal Gov- 
ernment and are subject to the paramount authority of 
the United States. Further, the Amicus Curiae is aware 
that Congress has the power, if it wished to utilize such 
power, to bar the applicability of State law to the opera- 
tions of National banks. The fact of the matter, however, 
is that Congress has not done so. 


First, in many important respects, Congress has speci- 
fically applied State law to National banks. For example, 
it has applied State law “as the measuring stick for the 
establishment of branches by national banks. 12 U.S.C.A. 
§ 36(¢c)”. Commercial State Bank of Roseville v. Gidney, 
174 F.Supp. 770, 774 (D.C. Dist. 1959), aff'd per curiam, 
108 App.D.C. 37, 278 F.2d 871 (1960). In certain in- 
stances it has applied State law as the measure of allow- 
able capitalization of new National banks. 48 Stat. 185 
(1983), 12 U.S.C. $51 (1958). In other instances it has 


SS eS aa 


va 


9 


limited National banks to interest rates on loans pre- 
scribed by State banks, a most important area of bank 
operation. 48 Stat. 191 (1938), as amended, 12 U.S.C. 
$85 (1958). National banks may be granted trust powers 
only when “not in contravention of State or local la Wearevenons 
76 Stat. 668 (1962), 12 U.S.C.A. § 92a(a) (1962 Supp.). 
No conversion of a National bank to a State bank, or its 
merger with a State bank, may take place in “contraven- 
tion of the law of the State in which the national banking 
association is located.” 64 Stat. 456 (1950), 12 U.S.C. 
$ 214¢ (1958). Congress has also specifically reserved to 
the States broad areas of taxation of National banks. 44 
Stat. 223-24 (1926), 12 U.S.C. § 548 (1958). 


Second, in addition to specifically applying State law 
to National banks in many instances, Congress also did 
not seek to occupy the field so as to preclude the applica- 
tion of State laws to National banks which do not conflict 
with Federal Jaw. This point has been made in numerous 
eases upholding the applicability of State law to National 
banks. Thus, in First National Bank in St. Louis Vv. 
State of Missouri, 263 U.S. 640 (1924), the Supreme 
Court held that a Missouri statute forbidding branch 
banks was applicable to National banks. Other cases are 
Lewis v. Fidelity & Deposit Company, 292 U.S. 559 
(1934) (State statute requiring National banks to be 
bonded) ; Anderson National Bank v. Luckett, 321 US. 
233 (1944) (State statute relating to escheat of deposits 
of National banks to State) ; See Roth v. Delano, 338 U.S. 
226 (1949) (dictum) (State discovery and escheat 
statute). 


In view of the foregoing, it is apparent that the ques- 
tion of whether a specific State law is applicable to Na- 
tional banks is not to be answered by reference to the 
broad and admitted generality that National banks are 
instrumentalities of the Federal Government and are 
subject to the paramount authority of the United States. 
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The answer lies in a search for Congressional intent— 
does the State law conflict with, or frustrate the purposes 
of, federal law. First National Bank v. California, 262 
U.S. 366 (1923). 


Attention will next be turned, then, to an ascertain- 
ment of Congressional intent with regard to the ap- 
plicability of State bank holding company laws to Na- 
tional banks. 


B. In Section 7 of the Bank Holding Company Act, 
Congress has clearly and unequivocally expressed 
its intent that a State may prohibit, or restrict the 
expansion of, bank holding companies and their 
subsidiaries, whether National or State banks. 


Section 7 of the Bank Holding Company Act of 1956, 
70 Stat. 188 (1956), 12 U.S.C. $1846 (1958) reads as 
follows: 


“$ 1846. Reservation of Rights to States. 


The enactment by the Congress of the Bank Hold- 
ing Company Act of 1956 [this chapter] shall not be 
construed as preventing any State from exercising 
such powers and jurisdiction which it now has or 
may hereafter have with respect to banks, bank 
holding companies, and subsidiaries thereof.” (The 
phrase “this chapter” was substituted for “the Bank 
Holding Company Act of 1956” in the process of 
codification into U.S.C.) 


There is no question whatever but that when Congress 
reserved all powers and jurisdiction of the States over 
“banks” and “subsidiaries” of bank holding companies in 
the foregoing provision, it intended to embrace National 
bank subsidiaries, as well as State bank subsidiaries. The 
word “bank” is defined to mean “any national banking 
association or any State bank... .” 70 Stat. 183 (1956), 
12 U.S.C. §1841(c) (1958). The word “subsidiary” is 
defined to mean “any company” in a stated relationship 
to a bank holding company, 70 Stat. 184 (1956), 12 U.S.C. 
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§ 1841(d) (1958), and the word “company” is defined to 
mean “any corporation, business trust, association, or 
similar organization .. .”, 70 Stat. 133 (1956), 12 U.S.C. 
§1841(b) (1958). If the word “company” did not em- 
brace a National bank, National bank subsidiaries would 
be completely exempt from all of the provisions of the Act. 


There is also no doubt concerning the scope of the 
“powers and jurisdiction” which a State “now has or may 
hereafter have with respect to banks, bank holding com- 
panies, and subfidiaries thereof” which Congress intended 
to reserve to tHe States. At the time the Bank Holding 
Company Act was passed there were several States which 
prohibited, restricted the expansion of, or regulated bank 
holding companies, some of which had been on the books 
for many years. (See Appendix B attached hereto.) Con- 
gress was certainly aware of such statutes, and it would 
hardly have gone ahead and have reserved to the States the 
powers which a State “now has” if it thought that these 
existing statutes were unconstitutional. Indeed, Senator 
Robertson of Virginia, the Chairman of the Senate Bank- 
ing and Currency Committee, and the author and sponsor 
of the Bank Holding Company Act of 1956, made the 
following statement on the floor of the Senate with re- 
gard to the reservation of powers to the States in Section 
qT: 

“Tt should be noted that another provision of the 
Senate bill expressly preserves to the States their 
present authority over bank holding companies with- 
in their respective borders. Therefore, each State 
may, within the limits of its proper jurisdictional 
authority, enact legislation to regulate bank holding 
companies. Mr. President, as an example of the type 
of legislation the States may enact, I ask unanimous 
consent to have printed in the Record the text of a 
bill recently passed by the Georgia legislature.” 102 
Cong. Rec. 6752 (1956) (Emphasis supplied). 

The text of the Georgia statute which Senator Robert- 
son gave as *n example of the type of legislation the 
States may enact is set forth herein as Appendix C, and 
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should resolve any doubt as to the scope of the power 
over National bank subsidiaries which Congress intended 
to reserve to the States. That statute defined a “bank 
holding company” as a company incorporated under the 
laws of Georgia which controls “2 or more banks.” In 
Section 2(a) a “bank” was defined as “any National 
bank or State bank.” The statute, which carried heavy 
penalties, forbade any expansion of a bank holding com- 
pany system beyond 2 banks. 


The foregoing is clear and unequivocal. The Amicus 
Curiae must, therefore, differ strongly with the position 
taken by the Appellants that the reservation of rights to 
the States in Section 7 was somehow weakened by the 
following language in the Senate Report: 


“In order to clarify the legislative history of sec- 
tion 7, the committee wishes to emphasize that this 
section does not grant any new authority to States 
over national banks.” S. Rep. No. 1095, Part 2, 84th 
Cong., 2nd Sess., p. 5 (1956). 

That sentence means just what it says: Section 7 does not 
constitute a grant of any new authority to the States 
which they do not already have beyond, for example, the 
authority contained in the Georgia statute which Senator 
Robertson gave as an example of a statute which States 
may enact. 


Further, the legislative history of the Bank Holding 
Company Act makes it clear that the reservation of power 
to the States in Section 7 harmoniously meshes with the 
overall statutory scheme of the Bank Holding Company 
Act. 


Thus, one of the purposes of the Act was to supple- 
ment, not replace, State authority. One of the major 
problems confronting States was their inability to pre- 
vent out-of-State bank holding companies from acquiring 
banks within the States. This was so because the States 
had no jurisdiction over such out-of-State companies inas- 
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much as they were not “doing business” there.’ The 
Act, therefore, specifically barred any bank holding com- 
pany from acquiring any additional bank, State or Na- 
tional, located outside of the State in which it maintains 
its principal office unless the statute of the State in which 
such additional bank is located authorizes an out-of-State 
bank holding gompany to acquire a State bank. 70 Stat. 
185 (1956), 12 U.S.C. §1842(d) (1958). 


Another of the purposes of the Act was to set minimum 
standards for bank holding companies which State law 
could not contravene, but not to prohibit State law from 
being more restrictive regarding bank holding compa- 
nies. The Senate report, in referring to Section 7, makes 
this point clear: 


“In any event, another provision of this bill ex- 
pressly preserves to the States a right to be more 
restrictive regarding the formation or operation of 
bank holding companies within their respective bor- 
ders than the Federal authorities can be or are under 
this bill. Under such a grant of authority, each 
State may, within the limits of its proper jurisdic- 
tional authority, be more severe on bank holding 
companies as a class than (1) this bill empowers 
the Federal authorities to be or (2) such Federal 
authorities actually are in their administration of 
the provisions of this bill.” S. Rep. No. 1095, Part 
1, 84th Cong., 1st Sess., p. 11 (1955). 


In the light of the foregoing, the Amicus Curiae sub- 
mits that Congress has clearly and unequivocally ex- 
pressed its intent that a State may prohibit, or restrict 
the expansior’ of, bank holding companies and their sub- 
sidiaries, whether National or State banks. 


H 


‘ 


1H.R. Rep. No. 609, 84th Cong., 1st Sess., pp. 3-4, 7 (1955); 
Hearings Before the House Committee on Banking and Currency, 
“Control and 2 Bone of Bank Holding Companies”, 84th Cong., 
1st Sess., pp. 160, 164-5, 175-6, 333 (1955). 
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C. Section 3(5) of Louisiana Law 275 of 1962 was en- 
acted pursuant to Section 7 of the Bank Holding 
Company Act and is constitutional. 


Louisiana Law 275 of 1962, West’s La. Rev. Stat. Anno., 
tit. 6, c. 12, $1003(5) (1962 Supp.), does not violate the 
provision of Article VI, Clause 2 of the Constitution relat- 
ing to the supremacy of federal law. If, as shown above, 
Congress has clearly and unequivocally expressed its intent 
that a State may prohibit, or restrict, the expansion of 
bank holding companies and their subsidiaries, whether 
National or State banks, then there is no conflict between 
Louisiana Law 275 of 1962 and federal law, and, there- 
fore, no issue of constitutionality. 


This position is sustained by all of the authorities on 
this point. 


Braeburn Securities Corp. v. Smith, 15 Ill. 2d 55, 153 
N.E. 2d 806 (Ill. Sup. Ct. 1958) concerned the Bank 
Holding Company Act of 1957 passed by the State of 
Illinois. Ill. Rev. Stats., C. 1614, $$ 71-76 (1961). This 
statute specifically defined a “bank” as meaning a “na- 
tional banking association” ($72) and made it unlawful 
for any bank holding company to acquire control of 
more than 5% of the voting shares of “any bank” ($ 73 
(2)). The Illinois Supreme Court upheld the applicabil- 
ity of the Act to National banks as follows: 


“In 1956 Congress adopted legislation regulating 
bank holding companies (12 U.S.C.A. § 1841 et seq.) 
and provided, among other things, that its action 
should not impair the then jurisdiction of the States, 
and further specifically provided that administra- 
tion of the Federal act should be within the confines 
of State law if any. The Illinois legislation, as 
well as legislation in New York, New Jersey, Penn- 
sylvania and Indiana, is an acceptance of the sug- 
gestion implied in the Federal act that the States 
should act if, as a matter of policy, bank holding 
company legislation more restrictive than the Fed- 
eral act was desired by the States. Further, it 
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seems cKar that such State legislation could be ap- 
plicable to national as well as State banks, since 
the Congress did not manifest an intent to pre-empt 
the legislative field. People ex. rel. First Nat. Bank 
v. Brady, 271 Ill. 100, 110 N.E. 864; American Le- 
gion Post No. 279 v. Barrett, 871 Ill. 78, 20 N.E. 2d 
45.” 15 Ill. 2d at pp. 61-62, 153 N.E. 2d at p. 810. 


The appeal in the Braeburn case was dismissed for 
want of a substantial federal question by the United 
States Supreme Court, 359 U.S. 311 (1959), an action 
even stronger than judicial affirmance. Milheim v. Mof- 
fat Tunnel Improvement Dist., 262 U.S. 710, 716-717 
(1923). 


Further, the opinion of the Justices of the Supreme 
Court of New Hampshire was sought in 1959 on the 
constitutiond@lity of a proposed bank holding company act 
which, like the Illinois statute, defined “bank” as in- 
cluding National banks, and made it unlawful for any 
bank holding company to acquire more than 5% of the 
voting shares “in any other bank.” In Opinion of the 
Justices, 102 N.H. 106, 151 A. 2d 236 (N.H. Sup. Ct. 
1959), the Court upheld the applicability of the Act to 
National banks as follows: 


“House Bill No. 272 would apply to national banks 
doing business in this state. These banks are in- 
strumer.alities of the Federal Government created 
for a public purpose and as such are necessarily sub- 
ject to the paramount authority of the United States. 
M’Culloch v. State of Maryland, 4 Wheat. 316, 17 
U.S. 316, 4 L.Ed. 579; Davis v. Elmira Sav. Bank, 
161 U.S. 275, 283, 16 S.Ct. 502, 40 L.Ed. 700; 
Henrys 'V. Raboin, 395 Ill, 118, 69 N.E.2d 491, 169 
A.L.R. 927; Zarbell v. Bank of America Nat. Trust 
& Sav. Ass’n, Wash., 327 P. 2d 486. However the 
proposed bill would not be invalid unless it were 
found {0 interfere with the purposes of national 
banks or to destroy their efficiency or to be in direct 
conflict with some paramount federal law. Nugent 
v. Mooney, 3 Mise.2d 1067, 155 N.Y.S. 2d 611; Mil- 
lard We Neate Bank of Detroit, 388 Mich. 610, 
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61 N.W. 2d 804; Franklin Nat. Bank of Franklin 
Square v. People, 347 U.S. 373, 74 S. Ct. 550, 98 
L.Ed. 767. 


“On May 9, 1956, Congress enacted the ‘Bank 
Holding Company Act of 1956’ 70 Stat. 133; 12 
U.S.C.A. $1841 et seq. Section 7 thereof (70 Stat. 
188; 12 U.S.C.A. $1846) is entitled ‘Reservation of 
rights to States’ and reads as follows: ‘The enact- 
ment by the Congress of this chapter shall not be 
construed as preventing any State from exercising 
such powers and jurisdiction which it now has or 
may hereafter have with respect to banks, bank 
holding companies, and subsidiaries thereof.’ 


“As a result of this act and its provisions the 
question of whether our Legislature has ‘the power 
or jurisdiction to legislate on this subject with ref- 
erence to national banks chartered under the federal 
law * * is a question of much importance and per- 
haps of considerable difficulty.’ State v. People’s 
National Bank, 75 N.H. 27, 38, 70 A. 542, 545. 
However the Supreme Court of Illinois in the case 
of Braeburn Securities Corporation v. Smith, supra 
[15 Ill. 2d 55, 1538 N.E. 2d 810], decided on Sep- 
tember 18, 1958, held that ‘it seems clear that such 
State Legislation [pertaining to bank holding com- 
panies] could be applicable to national as well as 
State banks, since Congress did not manifest an in- 
tent to pre-empt the legislative field.’ An appeal 
from this decision to the United States Supreme 
Court was dismissed on April 20, 1959, 79 S.Ct. 876, 
for want of a substantial federal question. 


“Furthermore at least seven states (Illinois, New 
York, Indiana, Kansas, Pennsylvania and Massa- 
chusetts) have enacted legislation in this field since 
Congress passed the Bank Holding Company Act 
of 1956. It is our opinion based on the wording 
of the act, its legislative history and the factors 
enumerated above that House Bill No. 272 would 
not conflict with any federal statute.” 102 N.H. at 
pp. 109-110, 151 A.2d at p. 239. 


In view of the foregoing well-reasoned opinions, the 
Amicus Curiae submits that a State statute prohibiting 
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the expansion of bank holding companies to include Na- 
tional banks within its system is clearly not in contra- 
vention to Federal law and is constitutional. 


In their briefs, Appellants seek to isolate Section 3(5) 
of Louisiana Law 275 as a sui generis expression, sep- 
arate and apart from provisions of any other State bank 
holding company acts, thereby rendering any reference 
to such other acts, or to the Braeburn and Opinion of the 
Justices cases, misplaced. This position appears to rest 
on the distinction that some statutes, such as the one 
in Illinois, which prohibit a bank holding company from 
adding a National bank to its system, do so by prohibit- 
ing the acquisition of stock in such a National bank, 
whereas Section 3 of Louisiana Law 275 includes a num- 
ber of ways by which a bank holding company is pro- 
hibited from adding a National bank to its system, in- 
cluding the provision in Section 3(5), here relevant, of 
prohibiting a subsidiary of a bank holding company not 


now open for business, from opening for business. 


This is a distinction without legal significance. Ami- 
cus Curiae readily concedes that there is no other State 
bank holding company act (see Appendix A) which has 
exactly the phraseology of Section 3(5) of Louisiana 
Law 275. This was a special provision inserted by the 
Louisiana Legislature to meet the exigencies of the trans- 
action involyed herein and caused by Whitney’s unsuc- 
cessful race to complete its program before the Louisiana 
legislature acted. But as far as the constitutional issues 
are concerned, there is no difference between provisions 
which seek to restrict the expansion of a bank holding 
company to include a National bank in its system (a) 
by prohibiting the acquisition of stock in such a bank, 
or (b) by prohibiting such a bank from opening for 
business, as in Section 3(5). The question in both cases 
is the extent’ to which Congress reserved the rights of the 
States to prohibit and restrict the expansion of bank 
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holding companies, and that is the issue which has been 
explored in detail above. 


The error in the position taken by the Appellants is 
perhaps caused by its mistaken view that the Whitney 
National Bank of Jefferson Parish holds some special 
status by reason of the fact that it is already organized, 
and that all it requires to open up for business is a cer- 
tificate of authority. There is no such special status. 
The issuance of the certificate of authority is vital. With- 
out it, a National bank is simply not a lawful bank 
authorized to do business even though its application 
may have been approved by the Comptroller. Cf. Com- 
mercial State Bank of Roseville v. Gidney, supra, citing 
National Bank of Detroit v. Wayne Oakland Bank, 252 
F. 2d 537 (6th Cir. 1958), cert. denied, 358 U.S. 830. 
Until the issuance of a certificate, a National bank, 
whether still on paper, or organized, is still in an embry- 
onic stage. It is the very validity of the issuance of 
such a certificate which is at issue in this case.’ 


D. Section 3(5) of Louisiana Law 275 of 1962 therefore 
acts as a bar to the issuance of any certificate of 
authority to the Appellant, Whitney National Bank 
in Jefferson Parish. 


In the preceding sections of this brief, it has been 
established that Section 3(5) of Louisiana Law 275 of 


1This discussion also disposes of an additional constitutional is- 
sue raised by the Appellant, Whitney National Bank in Jefferson 
Parish, to the effect that the chartering of a National bank con- 
stitutes a contract between the Federal Government and the bank, 
and the Louisiana statute constitutes an impairment of the obli- 
gation of that contract contrary to Article I, Sec. 10, Cl. 1 of the 
Constitution. The short answer to that contention is that the 
Whitney National Bank in Jefferson Parish has no certificate of 
authority and if the issuance thereof would be unlawful by reason 
of an exercise of power by Louisiana reserved to it by Congress, 
there is no valid “contract” to be impaired. See also, the Braeburn 
case, pp. 17-18 supra, 15 Ill. 2d at pp. 64-65, 153 N.E. 2d at pp. 
811-12. 
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1962 is a constitutional exercise of the power reserved 
to the States by Section 7 of the Bank Holding Company 
Act of 1956. It follows, therefore, that it would be 
unlawful for the Comptroller to issue a certificate of 
authority to’ the Appellants, Whitney National Bank in 
Jefferson Pazish, authorizing it to open for business in 
contravention to Section 3(5) of Louisiana Law 275 of 
1962. 


This case, of course, does not involve any challenge to 
the exerciser of the discretion of the Comptroller, e.g., 
whether Jefferson Parish is in need of an additional 
banking facility. The Amicus Curiae agrees that the 
reasonable exercise of that discretion is not subject to 
judicial review. But, just as “there is no discretion in 
the Comptrojler to approve the establishment of a branch 
office (of a National bank) at a location prohibited by 
law”, Commercial State Bank of Roseville v. Gidney, su- 
pra, there ig no discretion in the Comptroller to approve 
the establishment of a new bank prohibited by law. The 
law involved in the Roseville case was a State statute 
incorporated into the branch banking provisions of the 
National Bank Act, 44 Stat. 1228-29 (1927), as amend- 
ed, 12 U.S.C. $36(c) (1958). The law here involved 
is Section 3(5) of Louisiana Law 275 reflecting a con- 
stitutional exercise of the power reserved to the States 
by Section 7 of the Bank Holding Company Act. 
The Comptroller may take no action in violation of that 
law just as he may not take any action in violation of 
any of the many State prohibitory statutes which are 
specifically incorporated into the National Bank Act, or 
which are applicable to National banks by reason of the 
fact that they do not conflict with the National Bank Act. 
(pp. 8-10, supra). 
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Il. THE COMPTROLLER OF THE CURRENCY IS AD- 
DITIONALLY BARRED FROM ISSUING A CER- 
TIFICATE TO THE WHITNEY NATIONAL BANK 
IN JEFFERSON PARISH, BECAUSE IT WOULD 
VIOLATE SECTION 36(c) OF THE NATIONAL BANK 
ACT WHICH ESTABLISHES STATE LAW AS THE 
STANDARD BY WHICH BRANCHES OF NATIONAL 
BANKS MAY BE ESTABLISHED. 


A. This question must be considered within the frame- 
work of the Congressional policy on branching. 


1. Congress has determined that the integrity of 
the dual banking system depends upon competi- 
tive equality between National and State banks 
in the matter of branching, and that such com- 
petitive equality is to be achieved by requiring 
the Comptroller to follow State law as the 
standard for the establishment of branches of 
National banks. 


One of the most controversial questions to arise in the 
banking industry has been that of the establishment of 
branch banks. Between 1864 and 1927 the National 
Bank Act did not provide for the establishment of 
branches by National banks, a restriction which was rig- 
idly enforced. First National Bank in St. Louis v. State 
of Missouri, supra. There was mounting pressure for 
the authority to establish such branches, however, both 
by advocates of branch banking and by the Comptroller 
of the Currency who felt that the very existence of the 
National banking system was threatened by the competitive 
advantage held by State banks authorized by State law 
to establish branches.’ 


1£.g., the 1922 Annual Report of the Comptroller of the Cur- 
rency stated at p. 4: “. .. we are in grave danger of losing our 
larger national banks in states where more liberal charters are 
granted to state banks unless we extend to national banks the 
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National banks are, as noted above, instrumentalities 
of the Federal Government and are subject to the para- 
mount authority of the United States. Congress has the 
power to authorize National banks to establish branch 
banks regardless of State law. It, therefore, could have 
authorized National banks to establish branches and have 
left it up to the then 48 State legislatures to achieve 
competitive equality of their State banks with National 
banks by cgnforming their branching provisions to the 
National pink Act. However, Congress did not do so. 
It “... adopted state law as a measuring stick for the 
establishmer:it of branches by national banks. 12 U.S.C. 
Section 36(c)”. Commercial State Bank of Roseville v. 
Gidney, supra. Or, as stated by the Court of Appeals 
for the Sixth Circuit: 


“The history of federal legislation regarding 
branch banking and the statutes applying thereto 
leave a clear and definite impression that Congress 
intended, with respect to the location of branches, 
that a national bank should have no greater rights 
than it would if it were a state bank, and that a 
national bank was to be permitted to establish and 
operatesa branch in a state only at such a point as 
it could, by express provisions of a state statute, 
establish and operate a branch if it were then a state 
bank.” National Bank of Detroit v. Wayne Oak- 
land Bank, supra, 252 F. 2d at p. 540. 


privilege and facilities in carrying on their business that are ac- 
corded to state banks.” The 1923 Report (pp. 4-17) contained an 
exhaustive coverage of this matter and flatly stated at p. 6: “If, 
however, state’ member banks engage in unlimited branch banking, 
it will mean the eventual destruction of the national banking sys- 
tem... .” The 1924 Report (pp. 3-6) said at p. 4: “The question 
as to whether} national banks may be granted the opportunity to 
meet the competition of state banks in intracity banking in my 
opinion involves the question of the perpetuation of the national 
banking system.” 
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This competitive equality was achieved by the McFad- 
den Act of 1927‘ and the Banking Act of 1933.7? Through- 
out the course of the debates on this legislation it was 
recognized that such competitive equality was imperative 
if the dual banking system was to survive. For exam- 
ple, in the debates on the McFadden Act of 1927, Repre- 
sentative McFadden, speaking on the floor of the House 
stated that “... this permission for National banks to 
meet the competition of State banks engaged in branch 
banking in certain large cities is absolutely vital to the 
maintenance of the National banking system.” 65 Cong. 
Rec. 11298 (1924). Conversely, a proposal of the 
Senate Banking and Currency Committee in 1932 to 
allow National banks to establish branches irrespective 
of State law was vigorously opposed as resulting in the 
possible “elimination of the unit State bank”, and de- 
struction of the dual banking system.* The bill was 


1In the McFadden Act, Congress amended the National Bank 
Act to authorize National banks to establish branches in the mu- 
nicipality wherein their main offices were located “if such estab- 
lishment and operation are at the time [expressly authorized] per- 


” 


mitted to State banks by the law of the State in question; . . 
44 Stat. 1228 (1927), 12 U.S.C. $36(c) (1958). At the same time 
Congress restricted further branch expansion of State banks, which 
had elected to become members of the Federal Reserve System, by 
amending the Federal Reserve Act to prohibit new branches out- 
side of the corporate limits of the municipality in which the main 
office was located. 44 Stat. 1229 (1927), 12 U.S.C. $321 (1958). 


2In the Banking Act of 1933, National banks were permitted to 
establish branches outside the municipality in which the main of- 
fice was located “if such establishment and operation are at the 
time authorized to State banks by the statute law of the State in 
question by language specifically granting such authority affirma- 
tively and not merely by implication or recognition, and subject to 
the restrictions as to lecation imposed by the law of the State on 
State banks...” 48 Stat. 189 (1933), 12 U.S.C. §$36(c) (1958). 
At the same time the restriction was removed on branches of State 
banks which were members of the Federal Reserve System, pre- 
viously imposed by the McFadden Act of 1927. 48 Stat. 164 
(1933), 12 U.S.C. § 321 (1958). 


3§. Rep. No. 584, 72nd Cong. 1st Sess. (1932); See, also, floor 
debates at 75 Cong. Rec. 9890, 13,002 (1932); 76 Cong. Rec. 1449, 
1997, 2079, 2080, 2090, 2205, 2206 (1932). 


23 


passed only after the adoption of a floor amendment 
whereby National banks could establish branches only 
when authorized to State banks by the law of the State 
in question.? 


The foregoing brief review of the legislative history 
of the branch banking provisions of the National Bank 
Act demonstrates beyond argument that one of the funda- 
mental policies of that Act, emerging after years of con- 
tention and debates, is that there must be competitive 
equality between National and State banks in the matter 
of branching. Congress achieved this competitive equal- 
ity by requiring the Comptroller to follow State law as 
the standard for the establishment of branches by Na- 
tional banks. 


2. If a Louisiana State bank, similarly situated to 
the Whitney Bank of New Orleans, endeavored to 
establish a holding company system, one of 
whose subsidiaries would be a “new bank” in Jef- 
ferson Parish, an application for certificate au- 
thority to open the “new bank” would be re- 
jected on the grounds that it was, in reality, a 
forbidden branch. 


All parties agree that neither a National nor a State 
bank, with its principal office in New Orleans and with 
capital in excess of $100,000, could establish a branch in 
neighboring Jefferson Parish in view of the branch bank- 
ing provisioris of Louisiana Law. La. Rev. Stat., tit. 6, 
e. 1, $54 (1950). 


176 Cong. Rec. 1997, 2205, 2208, 2517 (1932). This amendment 
was never finally enacted into law because the bill itself did not 
pass the House prior to the expiration of the 72nd Cong. It was, 
however, included in a bill substituted for H.R. 5661 by the Senate 
Banking and Currency Committee, S. Rep. No. 77, 73rd Cong. 1st 
Sess. on S. 1631, p. 11 (1933), which did pass the following year, 
with the language on this matter emerging from the Conference 
Report. H.R. Rep. No. 254, 73rd Cong., 1st Sess., p. 29 (1933). 


24 


The Attorney General of Louisiana has construed these 
branch banking provisions of Louisiana law within the 
factual context of this case. He has ruled 


“|. that a bank holding company may not cir- 
cumvent the branch bank laws of our State by the 
acquisition of a controlling interest in a subsidiary 
which is located in a parish other than the domicile 
of the parent company.” (J.A. 164). 

Accordingly, a State bank, similarly situated to the 
Whitney National Bank of New Orleans could not utilize 
the procedure which Whitney of New Orleans has fol- 
lowed to secure an office in Jefferson Parish. An appli- 
cation for such an office by a State bank in the form 
of a “new bank” would be rejected as a forbidden 
branch. 


3. A certificate issued to the Whitney National 
Bank of Jefferson Parish would therefore vio- 
late the fundamental policy of competitive equal- 
ity established by Congress in Section 36(c) of 
the National Bank Act. 


It follows from what has been said above that unless 
the Comptroller is required to follow the construction 
which the State of Louisiana has given to its own branch 
banking law, which is incorporated into the branch 
banking provisions of the National Bank Act in 12 U.S.C. 
§ 36(c), the competitive equality between State and Na- 
tional banks in Louisiana which Congress has consistently 
sought to preserve will be negated. 


It should be noted here that the Amicus Curiae is 
making no broad contention that every subsidiary of a 
bank holding company in every State which prohibits or 
restricts branch banking is violative of the provisions of 
12 U.S.C. §36(c). There is no national policy on branch- 
ing. Congress has left the formulation of branch bank- 
ing policy to each of the 50 States. Congress felt the 
lack of uniformity in branching which such a policy in- 
troduces is outweighed by the desirability of local de- 
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termination based on local conditions and geared to local 
policy. It' therefore may be that some States do not 
consider a subsidiary of a bank holding company as 
violative of’ their branch banking laws. This is a matter 
for State determination. The State of Louisiana, how- 
ever, speaking through its Attorney General, has held 
that such a subsidiary would constitute an unlawful eva- 
sion of the branch banking laws of the State of Louisiana. 
And, as noted above, unless the Comptroller is required 
to follow that construction of Louisiana branch banking 
law which is incorporated into the National Bank Act, the 
fundamental policy of competitive equality established 
by Congress in that Act will be negated. 


The question that remains, therefore, is whether Con- 
gress intended such a result. If not, then, as will be 
noted later, this Court must pierce the corporate veil 
and declare the issuance of a certificate of authority to 
the Whitney National Bank in Jefferson Parish unlawful. 


B. Congress did not intend, or contemplate, the eva- 
sion of the branch banking laws of Louisiana by the 
transaction here involved. 


It has been demonstrated above that Congress has 
enunciated a clear and unequivocal policy in favor of 
competitive equality in the matter of branching; that 
such competitive equality is to be achieved by requiring 
the Comptroller to follow State law; and that under the 
law of Louisiana, as construed by its Attorney General, 
the issuance of a certificate to the Whitney National 
Bank in Jefferson Parish would violate that policy. 


It should be obvious just from the foregoing, that Con- 
gress did not intend that National banks in Louisiana, 
frustrated in their efforts to establish a branch forbidden 
by State law, could achieve the same result through the 
bank holding company route. Attention should, there- 
fore, be turned to the countervailing considerations upon 
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which Appellants rest their contention that Congress did 
intend such an “out” for National banks wishing to avoid 
State branch banking laws. 


1. Bank Holding Company Act of 1956 


The Appellants point to the fact that the Senate struck 
a provision contained in the House version of the Bank 
Holding Company Act which would automatically apply 
State laws concerning branch banking to bank holding 
company operations. This, they contend, is conclusive 
of a Congressional expression that there is a vast differ- 
ence between group and branch banking and, therefore, 
that a subsidiary of a bank holding company can never 
be a forbidden branch under 12 U.S.C. §$86(c). This 
argument does not hold up when the matter is considered 
in depth. 


The conclusion of Congress that there is a difference 
between group and branch banking was reached within 
the framework of bank holding companies as they existed 
at that time. Mr. Belgrano, the President of Trans- 
america Corp., one of the largest of the bank holding 
companies, described such bank holding companies as 
follows: 


“Individuals with funds to invest usually distrib- 
ute their shareholdings among several different enter- 
prises. They may invest in a single type of business 
or among different businesses. . . . 


Bank holding companies follow this same general 
pattern. There are approximately 34 bank holding 
companies today. ... 


Like an individual, bank holding companies are 
interested in having sound and profitable invest- 
ments. In varying ways and in varying degrees 
the companies lend financial and other assistance 
to the concerns whose shares they hold; .. .”+ 


1 Hearings Before the House Committee on Banking and Cur- 
rency, “Control and Regulation of Bank Holding Companies”, 84th 
Cong., 1st Sess., p. 283 (1955). 
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The distinctions between group and branch banking 
have significance when considered within the context of 
a bank holding company of this type. Opposition to an 
arbitrary tie-in of branch bank laws to approval of bank 
holding companies developed during the course of the 
hearings on the Bank Holding Company Act on the 
grounds that, because of those distinctions, a State might 
wish to handJe group and branch banking in a different 
manner and that it should not have to be bound by its 
branch banking policy in dealing with group banking. 
Chairman Martin of the Federal Reserve Board so testi- 
fied: 


“As the Board has previously indicated, it believes 
that regulation of bank holding company groups 
should not be related to the branch banking laws 
of the States and that the States should be left free 
to deal differently, if they desire, with these two types 
of multiple office banking.” (Emphasis supplied)* 

There is simply no resemblance between the typical 
bank holding company organized for investment purposes, 
usually over a large economic area, which Mr. Belgrano 
described and which can be distinguished from branch 
banking, an@ the transaction here involved wherein a 
single bank, admittedly solely for the purpose of avoiding 
State branching laws, set out to capitalize a holding 
company, anWl, through it, an affiliate in an adjoining 
Parish. This absolute dissimilarity is seen in even 
sharper focus when it is recognized that bank holding 
companies are not common. There were only 43 bank 
holding compz.nies in the entire United States registered 
under the Bank Holding Company Act as of December 
31, 1961, 48 Fed. Reserve Bull., p. 762 (1962), which is 
less than there were the preceding year, 47 Fed. Reserve 


1Jbid., p. 17. See also, Hearings Before a Subcommittee of the 
Senate Committee on Banking and Currency, “Control of Bank 
Holding Companies,” 84th Cong., 1st Sess., pp. 47-48, 77-78 
(1955). 
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Bull., p. 722 (1961), and compares with the 44 bank 
holding companies which were registered at the end of 
1957, the first full year during which the Bank Holding 
Company Act was in effect.t Surely if Congress had 
intended, by its rejection of the House proposal to pro- 
vide a tie-in of branch banking laws with bank holding 
company approval, to give a green light to banks which 
wished to avoid the statutes of the 32 States which pro- 
hibit or restrict branch banking (Appendix D) by or- 
ganizing bank holding companies, there would be more 
than just 43 bank holding companies registered under 
the Bank Holding Company Act in all of America today 
—less than there were in the first full year after the 
Act was passed. 


The fact of the matter is that there is nothing in the 
legislative history of the Bank Holding Company Act 
which can be cited to support a Congressional intent that 
such a transaction is automatically valid, and that no 


Court in the land may ever look through it to see whether 
it unlawfully evades the branch banking provisions of 
the National Bank Act, 12 U.S.C. $36(c). In this con- 
nection the Amicus Curiae agrees fully with the Court 
of Appeals for the Ninth Circuit in First National Bank 
in Billings v. First Bank Stock Corp., 306 F. 2d 937, 
942 (9th Cir. 1962) when it said: 


“We do not agree with appellees that the fact that 
the two banks are separate corporate organizations 
demonstrates conclusively that one is not a branch 
of the other. In the banking field, as elsewhere, 
courts have power to ‘pierce the corporate veil’ when 
the realities require it.” ? 


1“Recent Developments in the Structure of Banking”, Special 
Staff Report of the Board of Governors of the Federal Reserve 
System submitted to the Select Committee on Small Business, 
United States Senate. Committee Print 87th Cong., 2nd Sess., 
p. 9. 

2 The opinion is attached as Appendix B to the Supplemental 
Memorandum of Points and Authorities in Support of Defendant 
Comptroller’s Motion for Summary Judgment. 
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2. The Billings Case 


Both Appeflants rely upon the Billings case, supra, to 
support their contention that the Whitney National Bank 
in Jefferson Parish cannot be considered a forbidden 
branch. However, as demonstrated in the quote from the 
opinion in that case set forth immediately above, Billings 
sustains the very principle of law for which the Amicus 
Curiae contends. 


The Billings court did not hold that as a matter of 
law, either because of the Senate rejection of the House 
version of the Bank Holding Company Act providing a 
tie-in of branch banking law with bank holding company 
approval, or because of Camden Trust Co. v. Gidney, 
112 App. D.C. 197, 301 F. 2d 521 (1962), cert. denied, 
369 U.S. 886, that a subsidiary of a bank holding com- 
pany could never be a forbidden branch. It held, as the 
Amicus Curiae urges, that a court may disregard corpo- 
rate entities where they are made the implement for 
avoiding a clear legislative purpose. 


3. The Camden Trust case. 


Finally, Appellants rely upon the Camden Trust case, 
supra, as authority for their proposition that the Whit- 
ney National Bank in Jefferson Parish cannot be con- 
sidered a forbidden branch. 


Camden Trust does not constitute a precedent for this 
case. Camden Trust involved chain banking and held that 
such an affiliate falls within the category of an inde- 
pendent bank. This case involves group banking. This 
distinction is very important, as will now be demon- 
strated. 


Group and chain banking are not the same in one vital 
element, namely, that of control. Governor Robertson 
of the Federal Reserve Board, who defined the three dif- 
ferent types of multiple office banking (branch, chain, 
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and group) for the House Banking and Currency Com- 
mittee, made this point very clear. He pointed out that 
control in a chain banking system has the inherent limita- 
tion of terminating when stock ownership is dispersed 
through sales or through disposition in estates of the 
stockholders.: On the other hand, group banking, in- 
volving corporate rather than individual stock control of 
one or more banks, has no such limitation. Indeed, it was 
because of this distinction, and the desire to lock in con- 
trol of Whitney-Jefferson, that Whitney-New Orleans 
chose the holding company rather than the affiliate route 
utilized in Camden Trust.* 


Accordingly, it is possible to contend that whatever the 
factual circumstances might have been surrounding the 
formation of a Camden Trust chain bank type affiliate, it 
cannot be considered a branch because the element of 
control can disappear with time. Such is not the case 
with the group banking transaction here involved where 
control is “locked in” in perpetuity. Accordingly, the 
Camden Trust case, involving chain banking, does not 
stand for the proposition that a subsidiary of a bank 
holding company can never be considered a forbidden 
branch. 


1 Hearings Before the House Committee on Banking and Cur- 
rency, “Control and Regulation of Bank Holding Companies,” 84th 
Cong., 1st Sess., pp. 84-85 (1955); Hearings Before a Subcommit- 
tee of the Senate Committee on Banking and Currency, “Control 
of Bank Holding Companies”, 84th Cong., 1st Sess., p. 73 (1955). 


2The President of the Whitney National Bank of New Orleans 
testified before the Federal Reserve Board as follows: ‘As we see 
it, in an affiliate relationship, we have no way of knowing or no 
way to prevent the stock of the two institutions from drifting 
apart.” (J.A. 71) See also, a letter from the President of Whit- 
ney National Bank to its stockholders dated October 28, 1961. 
(J.A. 32) 
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This Court has the power to pierce the corporate 
veil to determine whether a new National bank is, 
in reality, a forbidden branch, and, when it does so, 
tt must find that under the facts of this case, and 
under the law of Louisiana incorporated into the 
branch banking provisions of Section 36(c) of the 
National Bank Act, the Whitney National Bank in 
Jefferson Parish is, in reality, such a forbidden 
branch, and the issuance of a certificate of authority 
to it would, therefore, be unlawful. 


At pp. 20-24, supra, Amicus Curiae demonstrated that 
a fundamental legislative purpose of the National Bank 
Act was the establishment of competitive equality between 
National and State banks in the matter of branching; 
that Congress achieved that competitive equality by re- 
quiring the Comptroller to follow State law as the stand- 
ard for the establishment of branches of National banks; 
and that, under Louisiana law, if a Louisiana State bank, 


similarly situated to the Whitney National Bank of New 
Orleans followed the program it did here, an application 
for a new bank in Jefferson Parish would be rejected 
as a forbidden branch. 


In the immediately preceding section of this Brief (pp. 
25-30) the Amicus Curiae has also demonstrated that 
there is no bar, as a matter of law, to this Court’s follow- 
ing the principle that “. . . corporate entities may be 
disregarded where they are made the implement for 
avoiding a clear legislative purpose . . .” Schenley 
Distillers Corp. v. United States, 326 U.S. 432, 437 
(1946). 


This principle, of course, is firmly embedded in the law 
of the land. See 1 Fletcher, Cycl. Corps., §45 (1931, 
Supp. 1960) and cases cited therein. Thus, two corpora- 
tions with the same stockholders and having, with minor 
differences, the same officers and directors, will not be 
treated as two corporations when “. . . to retain them 
would circumvent the plain and unambiguous intent of a 
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prohibitory Congressional enactment.” Ohio Tank Car 
Co. v. Keith Ry. Equipment Co., 148 F.2d 4, 6 (7th Cir. 
1945), cert. denied, 326 U.S. 730. Further, stockholders 
in a National bank may not organize a holding company 
to which they transfer stock under circumstances in- 
dicating that they hope to evade their statutory liability 
for debts of a National bank under the National Bank 
Act. Metropolitan Holding Co. v. Snyder, 79 F.2d 263 
(8th Cir. 1935). The court there stated at p. 267, after 
a review of the federal cases in the field, that “particular- 
ly where a corporation is interposed to defeat or circum- 
vent a statute, the courts have looked beyond [the] cor- 
porate entity to ascertain the purposes for which it was 
organized and the persons identified with that purpose.” 


The Amicus Curiae respectfully submits that when the 
foregoing principle is applied to the facts of this case, 
this Court can, and must, find that the Whitney National 
Bank in Jefferson Parish is, in fact, a forbidden branch. 
The whole transaction was entered into solely to avoid 
Louisiana branch banking law;' there can be no doubt 
that a fundamental purpose of the National Bank Act 
to establish competitive equality in branching between Na- 
tional and State banks is here being subverted; and, in the 
words of the Billings court, this Court can, and must, 
find that Whitney-Jefferson is doing business through 
the instrumentality of Whitney-New Orleans, or vice 
versa, in the same way as if the institutions were one. 


The Federal Reserve Board did, in fact, pierce the 
corporate veil in considering the application of the Whit- 
ney Holding Corporation. In its opinion In the Matter 
of the Application of Whitney Holding Corporation, dated 
May 3, 1962, the Board said: 


1The President of the Whitney National Bank of New Orleans 
testified before the Federal Reserve Board that “If branch banking 
were permitted in Jefferson Parish, I wouldn’t be here because it 
would be much simpler to have it by way of a branch.” (J.A, 74) 
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“The stated purpose of the proposed holding com- 
pany system is to enable an organization centered 
about Whitney New Orleans to provide banking 
services not only through its existing 12 offices 
within the City of New Orleans but also through 
offices in the East Bank of Jefferson Parish. The 
holding company system will be under the direction 
of the present executive management of Whitney 
New Orleans; in fact, for present purposes the hold- 
ing company itself is simply the means by which 
Whitney banking offices may be established and oper- 
ated in East Bank. Consequently, the character of the 
management and the prospects of the Applicant and 
its two proposed subsidiary banks may be evaluated 
largely on the basis of the financial history and con- 
dition, character of management, and prospects of 
Whitney New Orleans.” (J.A. 100-101) (Emphasis 
supplied) 

“To the extent that the prospects of Whitney 
Jefferson depend upon the quality of its manage- 
ment, those prospects also are favorable, since Whit- 
ney Jefferson will be subject to general policy di- 
rection by Applicant, and Applicant may be expected 
to provide competent local management for Whitney 
Jefferson.” (J.A. 101) 


Thus the Federal Reserve Board found that Whitney- 
Jefferson is simply the means by which “Whitney banking 
offices” may be established on the East Bank of the Mis- 
sissippi in Jefferson Parish. This Court, based upon that 
finding alone, can reach the conclusion that even though 
Whitney-Jefierson and Whitney-New Orleans are sepa- 
rate corporations, Whitney-Jefferson is merely an office 
of Whitney-New Orleans on the East Bank.’ 


1It should be noted that the Federal Reserve Board did not 
pass upon the question of whether Whitney-Jefferson would con- 
stitute an unlawful branch of Whitney-New Orleans. It considered 
the resolution of such a question as falling within the province of 
the Comptroller (J.A. 168). It is the validity of the Comptroller’s 
decision on this matter which, of course, is the sole issue before 
this Court. 


¢ 
‘ 


34 


As such, Whitney-Jefferson is a forbidden branch of 
Whitney-New Orleans, and the Comptroller is barred, as 
a matter of law, from the issuance of a certificate under 
the branch banking provisions of the National Bank Act, 
12 U.S.C. § 36(c). Commercial State Bank of Roseville v. 
Gidney, supra; National Bank of Detroit v. Wayne 
Oakland Bank, supra. 


CONCLUSION 


The Amicus Curiae respectfully submits that the Comp- 
troller of the Currency has no statutory authority what- 
ever to grant a certificate of authority to the Whitney 
National Bank in Jefferson Parish. The issuance of 
such a certificate would patently violate the provisions 
of Louisiana Law 275 of 1962, passed under a reserva- 
tion of power by Congress to the States in Section 7 of 
the Bank Holding Company Act. The issuance of such a 
certificate would also constitute a manifest and unlawful 
evasion of the fundamental policy of Congress set forth 
in the branch banking provisions of the National Bank 
Act, by which the Comptroller is bound. 


The Amicus Curiae urges this Court to so find. 


Respectfully submitted, 


/s/ James F. Bell 
JAMES F. BELL 


Attorney for Amicus Curiae 
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APPENDIX A 


Summary Of State Laws Affecting Bank Holding 
Companies (1963) 


States Restricting or Prohibiting Bank Holding 
Companies 
State: 
Georgia 
Code of Georgia Anno., Sections 13-201.1, 18-207, 
enacted February 9, 1960*.* 


Mllinois 


Smith-Hurd Ill. Anno. Stat., Ch. 16-1/2, Sections 
71 through 76, enacted July 5, 19572 


Indiana 


Burns Ind. Stat. Anno., Sections 18-1814 through 
18-1817, enacted March 12, 1957." 


Kansas 


Gen. Stat. of Kansas Anno., Sections 9-504 
through 9-507, enacted June 29, 1957.* 


Kentucky 
Ky. Revised Stat., Section 287.030, enacted in 
1938.* 


Louisiana 
La. Revised Stat., Title 6, Ch. 12, Sections 1001 
through 1006, enacted July 10, 1962.° 


Mich.gan 
Michigan Stat. Anno., Section 21.10, enacted Oc- 
tober 17, 1933. (See Peoples Savings Bank v. 
Stoddard, 359 Mich. 297, 102 N.W. 2d 777, 792 
(Supreme Court, 1960) (dictum) for applicability 
to National banks) 


State: 
Mississippi 
Miss. Code, Section 5235, enacted April 2, 1984. 
Nebraska 
Legislative Bill 59, enacted 73rd Sess. 1963. 


New Jersey 
N. J. Stat. Anno., Sections 17:9A-344 through 
17:9A-354, enacted June 5, 1957.° 
Oklahoma 
H. B. No. 583, enacted March 11, 1963.2 
Pennsylvania 
Purdon’s Pa. Stat. Anno., Title 7, Sections 851 
through 855, enacted July 11, 1957." 
South Carolina 
Code of Laws of S.C., Section 12-77, enacted 
March 138, 1940." 
Vermont 
Vermont Stat. Anno., Title 11, Section 131, en- 
acted April 1, 1915. 
Washington 


Revised Code of Wash., Section 30.04.230, en- 
acted February 27, 1933.° 


West Virginia 


W. Va. Code Anno., Section 3220, enacted Febru- 
ary 28, 1959 (effective in 90 days). 
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States Permitting Bank Holding Companies With 
State Approval 


ee 


State: 

Florida 
Fla. Stat. Anno., Section 659.14, enacted May 20, 
1953. 

Massachusetts 
Mass. Gen. Laws Anno., Ch. 167A, Sections 1 
through 7, enacted September 21, 1957. 

New York 


Book 4, Banking Law, Art. III-A, Sections 141- 
147, first enacted January 29, 1957. 


NOTE: The statutes of twelve states expressly include 
National banks. The statute of Florida is specifi- 
cally limited in its application to State banks. 


The statutes of Louisiana, Michigan, and Missis- 
sippi apply generally to all banks doing business 
in tiose states. The Vermont statute speaks of 
“eoyporations”, while the statutes of Kentucky 
and West Virginia present interpretative ques- 
tions as to the extent of their coverage. 


1 Company cannot acquire more than 5% of the stock of two or 
more banks. 


2 Company cannot acquire more than 15% of the stock of two or 
more banks, 


3 Company cannot acquire more than 25% of the stock of two or 
more banks. 


4 Company cannot acquire more than 50% of the stock of a bank. 
5 Company cannot acquire more than 25% of the stock of a bank. 


¢ Company owning more than 25% of the stock of a bank cannot 
acquire more than 10% of the stock of another bank. 


7 Company cannot acquire more than 49% of the stock of a bank. 


* The date of enactment is in each case the date that the statute 
presently effective became effective in its original form. 
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APPENDIX B 


Summary of State Laws Restricting Or Prohibiting Bank 
Holding Companies Prior to the Passage of the 
Bank Holding Company Act of 1956? 


State: 
Georgia 


Ga. Laws 1956, Vol. 1, pp. 309-312, enacted Feb- 
ruary 27, 1956. See Appendix C.? 


Illinois 


Ill. Laws 1955, 69th Gen. Assembly, at pp. 1372 
and 1373, enacted July 11, 1955. Company cannot 
acquire more than 15% of the stock of two or 
more banks,’ 


Kentucky 
See Appendix A. 
Michigan 


See Appendix A. Corporation may not hold bank 
stock unless it was acquired as part of a plan 
of reorganization. 


Mississippi 


See Appendix A. Prohibits bank holding com- 
panies. 


South Carolina 


See Appendix A. 


Vermont 
See Appendix A. 


State: 
Washington 
See Appendix A. 
West Virginia 


See Appendix A. Prohibits bank holding com- 
panies. 


i 


2 May 9, 1956. 


2 These sections, quoted in Appendix C, were repealed on Febru- 
ary 9, 1960, when the presently effective Section 13-207 was en- 
acted. 


3 Repealed on July 5, 1957, when the presently effective Sections 
71-76 were enacted. 
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APPENDIX C 


GEORGIA BANK HOLDING COMPANY 
ACT OF 1956 


“BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA 
AS FOLLOWS: 


SECTION 1. The maintenance of competitive services 
between banks has been found to be the best method of 
serving the public. There are dangers in the concentra- 
tion of economic power through centralized control of 
banks. It is, therefore, held to be in the public interest to 
curtail such concentration of economic power by prevent- 
ing the expansion of bank holding companies and similar 
organizations. 


Sec. 2. Unless the context requires otherwise: (a) 
‘Bank’ means any national bank or State bank, banking 


association, savings bank or trust company, whether organ- 
ized under the laws of Georgia, the laws of another State, 
or the laws of the United States, doing business in the 
State of Georgia. 


(b) ‘Company’ means any bank, corporation, partner- 
ship, joint stock company, business trust, voting trust, as- 
sociation or similarly organized group of persons, wheth- 
er incorporated or not, and includes the shareholders and 
those persons who otherwise own the company and includ- 
ing any foreign corporation or other organization or as- 
sociation doing business in Georgia, but shall not include 
any corporation or community chest, fund or foundation, 
organized and operated exclusively for religious, charita- 
ble, scientific, literary or educational purposes, no part of 
the net earnings of which inures to the benefit of any 
private shareholder or individual, and no substantial part 
of the activities of which is carrying on propaganda, or 
otherwise attempting to influence legislation. 
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(c) ‘Bank holding company’ means any company incor- 
porated or organized under the laws of the State of 
Georgia or doing business in Georgia, which directly or 
indirectly owns, controls or holds, with power to vote, 
15 percent or more of the voting stock of each of 2 or 
more banks. 


(d) A company will be construed to own, control or hold, 
with power to vote, stock indirectly whenever any officer 
or shareholder of such company or any natural person in- 
cluded within the definition of ‘eompany’ in section (b) 
of this Act or any member of the immediate family of 
such officer or shareholder or of such natural person, shall 
own, control or hold, with power to vote, such stock. Im- 
mediate family includes a spouse, children, mother, father, 
brother, and sister. 


Sec. 3. It Shall be unlawful for any company directly 
or indirectly to own, control, vote, or hold, with power to 
vote the same, 15 percent or more of the voting stock of 
each of 2 or more banks, except that it shall not be unlaw- 
ful for a company to continue to own, control, vote, or 
hold, with power to vote, such voting stock as it owns, 
controls, or holds on the effective date of this act. Also, 
in municipalities now having branches of a bank with 
a holding-company relation, such bank may make branches 
of existing holding-company banks; and in the future in 
cities of over 80,000 population, according to the 1950 or 
subsequent census, now having branches of a bank, pres- 
ent branches will have the same privilege of additional 
branches as permitted to other banks. 


Src. 4. If shall be unlawful for any company directly 
or indirectly to own, control, vote, or hold, with power to 
vote the same, 15 percent or more of the voting stock of a 
bank holding: company, except that it shall not be unlaw- 
ful for a company to continue to own, control, vote, or 
hold, with power to vote, that stock of a bank holding com- 
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pany which it owns, controls, or holds on the effective date 
of this act. 


Sec. 5. It shall be unlawful for any company here- 
after to acquire, with power to vote the same, 15 percent 
or more of the voting stock of each of 2 or more banks, 
except that it shall not be unlawful for any company to 
acquire, with power to vote the same, any stock in banks, 
a majority of whose voting stock such company owns, 
holds, or controls on the effective date of this act. 


Sec. 6. It shall be unlawful for any company to ac- 
quire, with power to vote the same, 15 percent or more of 
the voting stock of a bank holding company. 


SEC. 7. It shall be unlawful for any foreign company 
owning, controlling, or holding, with power to vote the 
same, 15 percent or more of the voting stock of each of 
2 or more banks, to vote more than 15 percent of the 
stock of more than 1 such bank in any 1 year, except that 
it shall not be unlawful for a company to vote that voting 
stock which it owns, controls, or holds on the effective date 
of this act. 


Sec. 8. This act shall not apply to the holding by a 
company in respect of its owning, controlling, or holding, 
with power to vote, stock in a bank or banks or bank hold- 
ing company or companies in a fiduciary capacity, unless 
such stock is held for the benefit of another company or 
for the benefit of a majority of the stockholders of such 
bank. 


SEc. 9. Any company which violates any provision of 
this act shall, upon conviction, be fined not less than $500 
nor more than $1,500. Each day on which such violation 
occurs will constitute a separate offense. 


Sec. 10. If any provision of this act or the applica- 
tion of any such provision to any person or circumstance 
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shall be held invalid, the remainder of the act, and the ap- 
plication of such provision to persons or circumstances 
other than those to which it is held invalid, shall not be 
effected cherely. 


Src. 11. All laws and parts of law in conflict with 
this act hereby are repealed. 


‘ 
(Ga. Laws 1956, Vol. 1, pp. 309-312. Repealed February 
9, 1960. See {Code of Ga. Anno., Section 13-207.) 
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Summary Of Branch Banking Statutes Of The 50 States, 
Puerto Rico, and Virgin Islands 


States Permitting Statewide Branch Banking 


State Citation 


Alaska Sess. Laws of Alaska, Section 3.208 

Arizona Arizona Revised Stat. Anno., Sec. 6-223 

California Calif. Financial Code Anno., Sec. 500 

Connecticut Gen. Stat. of Conn., Revision of 1958, 
Sec. 36-59 

Delaware 2 Del. Code Anno., Title 5, Sec. 770 

Hawaii Revised Laws of Hawaii, Sec. 178-39 

Idaho Idaho Code, Sec. 26-1001 

Louisiana La. Revised Stat., Title 6, Sec. 54 

Maryland Anno. Code of Md. 1957, Art. 11, Sec. 65 

Nevada Nevada Revised Stat. Title 55, Ch. 660, 
Sec. 660.010 

North Carolina Gen. Stat. of N.C., Sec. 53-62 

Oregon Oregon Rev. Stat., Sec. 714.020 

Rhode Island Gen. Laws of R. L, Sec. 19-1-18 

South Carolina Code of Laws of S.C., Sec. 8-57 

South Dakota S.D. Code of 1939, Sec. 6.0402 

Utah Utah Code Anno., Sec. 7-3-6 

Vermont Vermont Stat. Anno., Title 8 Sec. 501 

Washington Revised Code of Wash., Sec. 30.40.020 

Puerto Rico Laws of P.R. Anno., Title 7, Sec. 111 (i) 


States Permitting Branch Banking Within Limited Areas 


Alabama Acts of 1953, 1955, 1957; Code of 
Alabama, Sec. 125 (1) 

Georgia Code of Ga. Anno., Sec. 13-203.1 

Indiana 5 Burns Ind. Stat. Anno., Sec. 18-1707 


State Citation 


Kentucky Ky. Revised Stat., Sec. 287.180 

Maine Revised Stat. of Maine, Ch. 59, Sec. 19-C 
(1961 Supp.); Ch. 59, Sec. 124 (1961 
Supp.) 

Massachusetts Mass. Gen. Laws Anno., Ch. 172, Sec. 11 
(1961 Supp.) Ch. 172 A, See. 12 

Michigan Mich. Stat. Anno., Secs. 23.762, 23.762(1) 

Mississippi Miss. Code, Secs. 5228, 5229 

New Jersey NJ. Stat. Anno., Sec. 17:9A-19 

New Mexico N.M. Stat. Anno., Sec. 48-2-17 

New York Book 4, Banking Law, Sec. 105 

Ohio Page’s Ohio Revised Code Anno., Sec. 
1103.09 

Pennsylvania Purdon’s Pa. Stat. Anno., Title 7, 
See. 819-204.1 

Tennessee Tenn. Code Anno., Sec. 45-211 

Virginia Code of Va., Art. 3, Sec. 6-26 


Stes Prohibiting Branch Banking 


Arkansas* Ark. Stat. 1947 Anno., Sec. 67:319 

Colorado ' Colo. Revised Stat., Sec. 14-13-1 

Florida Fla. Stat. Anno., Sec. 659.06 

Illinois Smith-Hurd Ill. Anno. Stat., Ch. 16-1/2, 
Sec. 106 

Iowa* Ja. Code Anno., Sec. 528.51 

Kansas* Gen. Stat. of Kansas Anno., Sec. 9-111 
(1959 Supp.) 

Minnesota Minn. Stat. Anno., Sec. 48-34 

Missouri* Vernon’s Anno., Mo. Stat., Sec. 362.105 

Montana* Revised Codes of Mont. Anno., Sec. 5-1028 

Nebraska* Revised Stat. of Neb., Sec. 8-1,105 

North Dakota* N. D. Revised Code, Sec. 6-03-14 

Oklahoma* Okla. Stat. Anno., Title 6, Ch. 19, Sec. 461 


State Citation 


Texas Vernon’s Civil Stat. of Texas Anno., 
Art. 342-908 

West Virginia W. Va. Code Anno., Sec. 3131 

Wisconsin* West’s Wisc. Stat. Anno., Sec. 221.04 


States With No Legislation Authorizing Branch Banking 


New Hampshire 
Wyoming 
Virgin Islands 


* These states permit certain offices with limited powers only. 
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SUPPLEMENTAL MEMORANDUM IN SUPPORT OF 
HIS PETITION FOR REHEARING 
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No. 17,672 
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Appellees 
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James J. Saxon, ComprroLLer or THE CunRENCcY, Appellant 
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Banx or New Orteans anp Trust CoMPANy, ET AL, 
Appellees 


On Appeals from a Judgment of the United States 
District Court for the District of Columbia 


Epwarp L. Merrican 
929 Pennsylvania Building 
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IN THE 


United States Court of Appeals 


For rue Disrricr or CotumpBia Circurr 


No. 17,672 


Waurney Nationa, Bank in JEFFERSON Pariso, Appellant 


v. 


Bank or New Orteans anp Trust CoMPANy, ET AL, 
Appellees 


No. 17,681 


James J. Saxon, CoMpTROLLER OF THE CuRRENcY, Appellant 
v. 


Bank or New Orteans anp Trust CoMPANy, ET AL., 
Appellees 


On Appeals from a Judgment of the United States 
District Court for the District of Columbia 


APPELLEES’ REPLY TO APPELLANT COMPTROLLER’S 
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF 
HIS PETITION FOR REHEARING 


Appellant Saxon, the Comptroller of the Currency, has 
seen fit to attempt to file herein a ‘‘supplemental memo- 
randum”’ in support of his petition for rehearing. That 
paper is so clearly intended to mislead and confuse that 
we felt constrained briefly to reply, solely for the purpose 
of keeping the record straight. 
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The Comptroller of the Currency must know, contrary 
to page 2 of his said memorandum, that the Federal Re- 
serve Board has no jurisdiction to authorize or license 
Whitney Holding Corporation ‘‘to acquire and operate 
Whitney-Jefferson’’, the latter being a proposed national 
banking operation. Under the Federal Bank Holding 
Company Act (12 U.S.C. 1841 et seq.), the Federal Re- 
serve Board’s sole jurisdiction is to pass on the acquisition 
of bank shares by the holding company (See 12 U.S.C. 
1842 (a), (b)). The Board has no jurisdiction to license 
the proposed national banking operation. 


This latter function and jurisdiction is vested in appel- 
lant, the Comptroller of the Currency, by the National 
Bank Act (12 U.S.C, 21-28). Thus, under 12 U.S.C. 26, 
it is the Comptroller who must determine ‘‘whether the 
association is lawfully entitled to commence the business 
of banking’’, not the Federal Reserve Board. And, under 
12 U.S.C. 27, it is the Comptroller, not the Board, who is 
authorized to ‘‘withhold from an association his certificate 
authorizing the commencement of business, whenever he 
has reason to suppose that the shareholders have formed 
the same for any other than the legitimate objects con- 
templated by this chapter’? (the National Bank Act). 
Accordingly, in the past, whenever the courts have found, 
as this Court has in the case at bar, that a proposed bank- 
ing operation is violative of 12 U.S.C. 36(c), injunctive 
relief (to enjoin the licensing of the operation) has been 
granted against the Comptroller, not against the Board 
(Commercial State Bank of Roseville v. Gidney, 174 F. 
Supp. 770, affd. 278 F. 2d 871 (D.C. App. 1960) ; National 
Bank of Detroit v. Wayne Oakland Bank (C.C.A. 6, 1958), 
252 F. 2d 537, cert. denied, 358 U.S. 830). 


In the instant situation, therefore, the Federal Reserve 
Board’s sole function, under the Federal Bank Holding 
Company Act, was to determine whether it would be law- 
ful for Whitney Holding Corporation to acquire the voting 
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shares of Whitney-New Orleans and Whitney-Jefferson. 
The Board took no step to attempt to license the opening 
and operation of Whitney Jefferson. That function, at 
law, rested as aforesaid with the Comptroller under the 
National Bank Act. The Federal Reserve Board, without 
holding the hearing prescribed by the Federal Bank Hold- 
ing Company Act (12 U.S.C. 1842(b)), entered an order 
approving Whitney Holding’s acquisition of the stock in 
Whitney-Jefferson only. Appellees considered that action 
to be unlawful and improper. When the Federal Reserve 
Board refused to reconsider the matter, appellees accord- 
ingly petitioned the Fifth Cireuit for judicial review, 
under 12 U.S.C. 1848. 

But, before that proceeding could even be docketed and 
briefed, the Comptroller of the Currency moved to license 
Whitney Jefferson’s unlawful opening and operation under 
the National Bank Act. The instant action was thus 
brought to enjoin the Comptroller from licensing an op- 
eration in violation of the National Bank Act (12 U.S.C. 
36c), which he and he alone administers. 


This action was heard and finally determined by Judge 
McLaughlin before the matter in the Fifth Cireuit came on 
for argument. In fact, oral argument in this Court pre- 
ceded argument in the Fifth Cireuit by approximately two 
weeks. When the matter in the Fifth Cireuit did later 
come on to be heard, that Court itself expressed deep 
interest in Judge McLaughlin’s ruling in this action and 
indicated it would like to be advised of this Court’s deci- 
sion on appeal. Consequently, when this Court rendered 
its decision, counsel for appellees filed copies of same 
with the Fifth Cireuit. We simply reiterated our prayer 
“that for reasons set forth in (our) original and reply 
briefs . . ., the Board’s order... should be set aside or 
the matter remanded to the Board with instructions to 
reverse its order on the basis of the applicable Federal 
and State laws’ (See Comptroller’s ‘Supplemental 
Memorandum’’, pg. 5). 
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In order that this Court will fully understand the proper 
relationship between its decision in this action and the 
case in the Fifth Circuit, it should also be made clear that 
the strange devotion of the Comptroller of the Currency to 
Whitney’s plan for circumvention and violation of the 
National Bank Act not only led him to attempt to rush to 
license it into operation. It also caused him to mislead 
the Federal Reserve Board into dispensing with its statu- 
tory hearing on the stock acquisition phases of the pro- 
gram under 12 U.S.C. 1842(b); and when the Board later 
asked him (the Comptroller) to comment on charges that 
the whole plan violated 12 U.S.C. 36c, a provision of the 
National Bank Act, he, the Comptroller, refused to do so 
(J.A. 424-426). Appellees accordingly have steadfastly 
contended that when the Board proceeded to approve the 
stock acquisition phases of the program, absent such ad- 
vice from the Federal officer charged with administration 
of the National Bank Act, and in the face of charges that 
the whole plan was in violation of that Act, it likewise 


acted unlawfully and improperly in approving any phase 
of the program under the Federal Bank Holding Company 
Act. Hence, the direct pertinency of the decision of this 
Court to the proceedings in the Fifth Cireuit, and hence, 
our purpose in lodging copies of same with that Court, and 
that Court’s interest therein. 


It remains, however, for the Fifth Circuit to decide, as 
it properly should, whether the same considerations which 
impelled this Court to enjoin the Comptroller from licens- 
ing the banking operation under the National Bank Act 
likewise should have prevented the Federal Reserve Board 
from approving the stock acquisition phases of the pro- 
gram, without even holding the statutory hearing pre- 
seribed by 12 U.S.C. 1842, the Federal Bank Holding Com- 
pany Act. The two cases deal with different phases of a 
common plan to violate federal law. But each is a com- 
pletely separate proceeding, involving different parties and 
different questions under federal statutes, and each is 


% 


ers 


Ss: 


==Saj 


5 


vitally necessary in its own right if the unlawful plan here 
involved is to be defeated before it takes root. 


In this light, it would perhaps be regrettable enough 
if Whitney sought to salvage its device for circumvention 
of the law by simultaneously filing baseless papers in this 
Circuit and the Fifth Cireuit, both seemingly aimed at 
frustrating justice by playing one Court off against the 
other. But, we are totally at a loss to understand the 
procedure when we find this being done, in face of the facts 
and circumstances here involved, by two federal agencies 
through the Department of Justice.” 


Respectfully submitted, 


Epwarp L. MErRicAn 
929 Pennsylvania Building 
Washington 4, D. C. 
Attorney for Appellee Banks 


1 Simultaneously with the filing of the Comptroller’s ‘‘Supplemental Memo- 
randum?? in this Court, the Government filed a brief in the Fifth Circuit 
contending that Court had no jurisdiction to proceed to the merits of the 
cage there; and thst petitioners there were not entitled to judicial review of 
the Board’s action in approving the stock acquisitions, 


{ 


BRIEF FOR APPELLANT, COMPTROLLER OF THE 
CURRENCY 


IN THE 
United States Court of Appeals { 


For THE DISTRICT OF Couvata CIRCUIT 


No. 17672 


WHITNEY NATIONAL BANK IN JEFFERSON PARISH, 
APPELLANT 
Vv. | 
BANK OF NEW ORLEANS AND TRUST COMPANY; GUARANTY 
BANK AND TRUST COMPANY; BANK OF LOUISIANA IN 
NEW ORLEANS; J. W. JEANSONNE, STATE BANK CoM- 
MISSIONER OF THE STATE OF | Lousiana, APPELLEES ' 


No. 17681 
JAMES J. SAXON, COMPTROLLER OF THE CURRENCY, 


APPELLANT 

v t 
BANK OF NEW ORLEANS AND TRUST COMPANY; GUARANTY 
BANK AND TRUST COMPANY; BANK OF LOUISIANA a 


NEW ORLEANS; J. W. JEANSONNE, STATE BANK Co 
MISSIONER OF THE STATE OF LovIsIANa, APPELLEES 


On Appeals from the United States District Court 
for the District of Columbia 


iicton D. GUILFOYLE, 
- Z ,_ Director of Operations, 
United States Court of Appeals Civil Division, 
for the District of Columbia Circuit D. AVID C. ACHESON, 
United States Attorney, { 


MorToN HOLLANDER, 

Dav L. Rose, 
Attorneys, 

aucLeour Department of Justice, 

Washington 25,D. C. 


FILED APR 25 3963 


QUESTIONS PRESENTED 
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BRIEF FOR APPELLANT, COMPTROLLER OF THE 
CURRENCY 


JURISDICTIONAL STATEMENT 


Appellees are three state chartered banks and the State 
Bank Commissioner of Louisiana. In this action against 


(1) 


) 


the appellant Comptroller of the Currency they seek a 
declaratory judgment and injunction prohibiting him 
from issuing a Certificate of Authority under the Na- 
tional Bank Act (12 U.S.C. 27) to appellant Whitney 
National Bank in Jefferson Parish, which intervened as 
a party defendant. The district court entered a perma- 
nent injunction as prayed, from which Whitney-Jefferson 
and the Comptroller took these appeals. The jurisdiction 
of this Court rests upon 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


The district court has enjoined the Comptroller of the 
Currency from issuing a Certificate of Authority under 
the National Bank Act (12 U.S.C. 27), to a national 
bank (Whitney National Bank in Jefferson Parish) to 
engage in the business of banking. The Board of Gov- 
ernors of the Federal Reserve Board had previously 
granted the Whitney Holding Corporation permission 
under the terms of the Bank Holding Company Act, (12 
U.S.C. 1841, et seg.) to acquire the stock of Whitney- 
Jefferson. The district court’s decision was based upon a 
statute of Louisiana, which prohibited the opening of 
banks owned by holding companies and which the district 
court believed to be applicable to national banks by virtue 
of a provision of the Bank Holding Company Act (12 
U.S.C. 1846). 

These appeals challenge the district court’s interpreta- 
tion of the Bank Holding Company Act and of the re- 
lationship among that Act, the National Bank Act, and 
State law. Before stating the basic facts giving rise to 
this action, therefore, we set forth below undisputed 
background material concerning the statutory framework 
for the regulation of national banks, bank holding com- 
panies, and state banks. 


1 Sometimes referred to hereafter as “Whitney-Jefferson’’. 
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A. Background 


1. The National Bank Act. Although the Federal Gov- 
ernment had chartered the first Bank of the United States 
(1791-1811) and the Second Bank of the United States 
(1816-1836) +o provide for a Federal depository and a 
sound national currency,” from 1836 to 1863 the banking 
system of the United States was composed of private 
(unincorporated) banks and banks operating under cor- 
porate charters granted by the States.* With the advent 
of the Civil War, however, the inadequacy of the bank- 
ing systems existing under State law became apparent. 
The nation needed a uniform system of commercial bank- 
ing, a sound bank note currency, and a market for gov- 
ernment bonds. To meet these needs, Congress in 1863 
passed the National Bank Act.‘ Act of February 25, 
1863, 12 U.S.C. 38. Although the National Bank Act 
was recast in 1864 (Ibid.) and has been amended on 
numerous occasions,® the basic characteristics of the Act 
remained unaltered insofar as they affect this case, and 
may be briefly described. 

The Act provides the method for forming national 
banks (12 U.S.C. 21). Upon the making of articles of 
association and an organization certificate, and their fil- 
ing with the Comptroller of the Currency, the association 
becomes a body corporate with power to make contracts, 
sue or be sued, elect directors, etc., and “to exercise * * * 
all such incidental powers as shall be necessary to carry 
on the business of banking.” 12 U.S.C. 22, 23, 24. Be- 
fore the national bank is authorized to commence the 
business of banking, however, the Comptroller of the 
Currency must investigate the bank to determine wheth- 
er it “has complied with all the requirements” of the 


2Lamb, Growp Banking, pp. 13-18 (1961). 
3 Jd. at p. 17. 
4Chapman and Westerfield, Branch Banking (1942), pp. 58-59. 


5 From 1863 to 1913, more than sixty amendments to the Act 
were adopted by Congress. Lamb, op. cit., p. 25. 
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Act “required to entitle it to engage in the business of 
banking.” 12 U.S.C. 26. The Act requires certain mini- 
mum amounts of paid in capital, and requires the di- 
rectors to meet citizenship, residence and stock owner- 
ship qualifications. 12 U.S.C. 52, 72. See generally, 12 
U.S.C. 51-67, and 71-78. Shareholders may be held in- 
dividually responsible for the debts of the bank in the 
amount of the par value of the stock. 12 U.S.C. 55. 

The Act also provides a comprehensive system for the 
regulation of national banks, fixing the place(s) at which 
business may be conducted, requiring the national banks 
to maintain a stated reserve of funds, limiting the in- 
debtedness which may be incurred by the banks, the lia- 
bility of any person to the bank, the rate of interest they 
may charge, and prohibiting various kinds of activities. 
12 U.S.C. 81-88, 91-98. The Act also imposes upon 
the national banks duties of acting as depositaries of 
public money and financial agents of the Government (12 
U.S.C. 90), and sets forth a comprehensive plan by which 
currency is obtained and circulated. 12 U.S.C. 101-138. 
In addition to regulating the conduct of the business of 
banking by national banks, the Act makes bank stock free- 
ly transferable, sets forth the method by which it is to 
be transferred, the terms and methods by which the banks 
are to be dissolved or placed into receivership, and the 
manner in which the assets are to be divided among 
creditors. 12 U.S.C. 52, 181-200. 

The administration of the National Bank Act, and 
therefore the regulation of the national banks, is com- 
mitted to the Comptroller of the Currency, who per- 
forms his duties under the general directions of the 
Secretary of the Treasury. 12 U.S.C. 1, 2. The Comp- 
troller has numerous duties in regard to national banks, 
including the examination of the banks and their reports, 
the removal of directors, the bringing of suits to forfeit 
the charters of banks which have violated the Act, the 
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supervision of banks being dissolved, the appointment of 
receivers for banks in default, as well as the approval of 
new banks and the issuance of Certificates of Authority to 
permit them to commence the business of banking. 12 
U.S.C. 26, 27, 77, 98, 161, 181, 192, 481. The Comptrol- 
ler is, in sum, the administrative officer charged with the 
administration of the National Bank Act and the super- 
vision of national banks.° 

The National Bank Act thus provides a comprehensive 
statutory scheme for the formation and chartering of na- 
tional banks, their entry into the business of banking, 
their regulation while so engaged, and the termination of 
their activities. As the Supreme Court early recognized, 
the Act constitutes “a complete system for the establish- 
ment and government of national banks * * * Everything 
essential to the formation of the banks, the issue, security, 
and redemption of their notes, the winding up of the in- 
stitutions and the distribution of their effects, are fully 
provided for * * *.” Cook County Nat. Bank v. United 
States, 107 W.S. 445, 448. 

Since the Act did not prohibit the operation of banks 
chartered by the States, it in effect authorized a dual 
banking system consisting of the national banks, chartered 
and regulatéd by the Federal Government, and the banks 
chartered by the states which are subject to state regula- 
tion. The two systems of banks have existed from 1863 
to the present time. The Federal Reserve Act, adopted in 
1918, and the Federal Deposit Insurance Corporation 
Act, adopted in 1933, permitted state chartered banks to 
join the Federal systems and gave Federal officials regu- 
latory authérity over the state banks which chose to be- 
come members. The distinction between the Federally 
chartered and regulated national banks, and the state 
chartered and regulated banks has otherwise maintained 
its vitality t this time.” 


6 Cooper V. 40'Connor, 69 App. D.C. 100, 99 F. 2d 135, 139. 


7See J. Brooke Willis, “United States” in Beckhart, Banking 
Systems (1954), pp. 846-847. 
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2. Unit, Branch, Chain and Group Banking, and the 
Banking Act of 1933. Although branch banking had played 
an important role in American banking prior to the Civil 
War, that War and the National Bank Act itself encour- 
aged the growth of independent (unit) banks, which be- 
came the predominant and virtually the only form of bank- 
ing in the United States in the second half of the Nineteenth 
Century.* During the last few years of that Century and 
the first thirty years of the Twentieth, however, multiple 
unit banking of several kinds grew rapidly in size and 
importance. By the early 1930’s branch, chain, and group 
banking had become an important part of the banking 
system in the United States. The distinctions between the 
three kinds of multiple unit banking, and particularly 
the differences between branch banking on the one hand, 
and chain and group banking on the other, had become 
settled among persons knowledgable in the field® and in 
the literature.’ 

Branch banking was recognized as a system in which 
the branches are merely offices of the parent institution, 
and constitute but a single corporation, with a com- 
mon capital, management and board of directors. Chain 
(or “affiliate”) and group (bank holding company) banks, 
on the other hand, were recognized as having separate 
corporate entities, each with its separate capital, organiza- 
tion, name, offices and directors, but owned or controlled 
by the same persons or by the same corporation.!! The 


* Chapman and Westerfield, Branch Banking (1942), pp. 23-49, 
58-65. 


* Hearings before the House Committee on Banking and Cur- 
rency, 71st Cong., 2d Sess., on “Branch, Chain and Group 
Banking.” 


10 F.g., Cartinhour, Branch, Group and Chain Banking (1931), 
pp. 54-60; Chapman, Concentration of Banking (1934), pp. 322- 
364; Fordham, Branch Banks as Separate Entities, 31 Col. L. 
Rev. 975, 976 (1931) ; Ostrolenk, The Economics of Branch Banking 
(1930) ; Willit, Selected Articles on Chain, Group and Branch Bank- 
ing (1930), pp. 54-59. 


11 Cartinhour, op. cit., p. 59. 
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banks were said to be in a chain when the ownership or 
control was in the hands of a person or persons, and in 
a group when the ownership or control was in the hands 
of a corporate holding company.” 

The National Bank Act, as recast in 1864, provided for 
the doing of *business only at the “place” and “office” 
specified in the articles of the association.” Consequently, 
the Comptroller of the Currency and other Federal au- 
thorities consistently interpreted the Act (at least until 
1922) as not authorizing a national bank to do business 
in more than one office, and therefore as prohibiting 
branch banking for national banks.‘ The Supreme Court 
approved the administrative interpretation of the Act, 
and held that it did not authorize national banks to en- 
gage in branch banking.” 

With the rapid growth of branch banking in state 
chartered banks during the first twenty years of this cen- 
tury, national banks were frequently unable to compete 
with the state banks. Federal authorities, including the 
Comptroller, and organizations of national bankers there- 
fore advocated an amendment to the Act authorizing the 
establishment of branches of national banks. After a legis- 
lative struggle lasting several years, Congress adopted 
the McFadde& Act in 1927,%° which authorized national 
banks to establish branches in the city of the parent bank, 
if state law permitted state banks to operate branches.” 

The McFadden Act satisfied neither the proponents 
nor the opponents of branch banking, and it left chain 
and group banking wholly unregulated. The host of bank 


12 Tbid. 

RS. §§ 5134, 5190. 

14 Chapman, Concentration of Banking, pp. 110-111. 

15 First Naticnal Bank of St. Louis v. Missouri, 263 U.S. 640. 


26 Willit, Chain, Group and Branch Banking, p. 10; Chapman 
and Westerfield, Branch Banking, pp. 84-107. 


1740 Stat. 1043. 
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failures from 1920-1933 and particularly from 1930- 
1933 showed clearly the need for bank reform."® 

In 1933, Congress, under the leadership of Senator 
Glass of Virginia, adopted a comprehensive bank reform 
statute known as the Glass-Steagell Act or the Banking 
Act of 1933. Act of June 16, 1933, ¢. 89, 48 Stat. 189. 
Among the twenty-five relatively distinct topics covered 
by the Act were the subjects of branch, chain and group 
banking.’ 

The Act contains a broad definition of the term “affili- 
ate” to include both banks owned or controlled by bank 
holding companies and those owned or controlled by individ- 
uals who control other banks. Sec. 2, 12 U.S.C. 221a (b) and 
(ec). The Act prohibited affiliation by a member bank of 
the Federal Reserve System with any organization dealing 
in securities, controlled loans to or from affiliates, re- 
quired reports of banks which were affiliates of national 
banks, and authorized the examination of affiliates of 
national banks. Secs. 20, 13, 27, and 28, 12 U.S.C. 377, 
371(c), 161, 481. Since each of the provisions applied to 
affiliates, they applied alike to chain and group banks. 

One provision of the Act applied to group banks only. 
In order to obtain the privilege of voting stock it owned in 
national banks, a bank holding company was required to 
agree (1) to own readily marketable assets other than 
bank stock, in an amount equal to 25% of the aggregate 
par value of its bank stock, (2) to be examined by federal 
authorities, and (3) to divest itself of ownership of securi- 
ties companies. Sec. 19, 12 U.S.C. 61. The Board of Gov- 
ernors of the Federal Reserve Board was authorized to 
grant or withhold the permit to vote the national bank 
stock “as the public interest may require”, considering 
such factors as the financial condition of the holding com- 
pany and the general character of its management. Ibid. 
Holding companies which owned or controlled State mem- 
ber banks were required to agree to the same conditions 
and limitations. Sec. 5(c), 12 U.S.C. 337. 


18 Chapman and Westerfield, op. cit., pp. 108-115. 
19 7d., at 116. 
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In regard to branch banking, the Banking Act of 1933 
authorized the formation of branches of national banks 
only in the geographical area within which the establish- 
ment of branches was affirmatively authorized to State 
banks by the express terms of State law. Sec. 7, 12 U.S.C. 
36(c). To establish or move a branch, a national bank 
must obtain the consent and approval of the Comptroller. 
12 U.S.C. 36(e). 

In general, then, the Banking Act of 1933 accepted the 
settled distinctions between chain and group banking on 
the one hand, and branch banking on the other. Although 
it regulated bank holding companies which held the stock 
of national banks or stock of State banks which were 
members of the Federal Reserve System, and the affiliates 
of such banks, it did not seek to prohibit the expansion of 
group banking or chain banking. In regard to branch 
banking, on the other hand, the Act broadened the prior 
authority of national banks to open branches, but limited 
the opening cf branches of national banks to cireum- 
stances in which State law affirmatively granted such au- 
thority to State banks. 

3. The Banc Holding Company Act of 1956. Since the 
Banking Act fof 1983 made no effort to prevent the ex- 
pansion of grpup and chain banking, and since it applied 
primarily to hational banks, its provisions were deemed 
inadequate by some bankers and the Federal officials con- 
cerned. Beginning in the early 1950’s, the Board of Gov- 
ernors of the Federal Reserve System recommended legis- 
lation to meet two major problems in bank holding com- 
pany operations. The first was the unrestricted ability of 
holding companies to expand their operations. The Board 
was particularly concerned with the problem of monopoly, 
that is, that the commercial banking facilities in an area 
might be concentrated under the control of a single hold- 
ing company. The second problem involved by bank hold- 
ing companies of enterprises unrelated to banking, despite 
the fact that the desirability of prohibiting banks from 
engaging in non-banking business had long been recog- 


10 


nized. The Board advocated legislation which was the 
minimum necessary to meet these two problems, and the 
Comptroller of the Currency made similar recommenda- 
tions.°° 

The Bank Holding Company Act of 1956 (Act of May 
9, 1956, c. 240, 70 Stat. 183) which embodied the results 
of nearly two decades of public discussion and study,” fol- 
lowed generally the suggestions of the Board and the Comp- 
troller." Its two principal provisions were designed to 
meet the two problems outlined by the Chairman of the 
Federal Reserve Board.** A bank holding company was 
defined to include any company which owns or controls 
25% or more of the stock of any two or more banks, or 
which controls the election of a majority of the board of 
directors of 2 or more banks. 12 U.S.C. 1841(a). The 
problem of unrestricted expansion of the bank holding 
companies was met by Sec. 3 of the Act, which prohibits 
a bank holding company from acquiring ownership or 
control, of, voting shares of any bank (national or state) 
without prior approval of the Board. 12 U.S.C. 1842(a). 
If the Board’s approval is sought to acquire control of a 
national bank, the views of the Comptroller are to be ob- 
tained, while if it is a State bank, the views to be ob- 
tained are those of the State supervisory authority. 12 
U.S.C. 1842(b). In determining whether to approve any 
acquisition by a bank holding company, the Board is 
directed to consider the financial history and condition of 
the company and banks concerned, their prospects, the 
character of their management, the convenience and needs 
of the area concerned, and whether the proposed action 
would expand the size of the bank holding company beyond 
that consistent with the public interest and the preserva- 


20 Lamb, Group Banking (1961), pp. 177-183. 

217d. at 194. 

72102 Cong. Rec. 6750. 

*3 Sen. Rept. 1095, Part 1, 84th Cong., 1st Sess., p. 2. 
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tion of competition. 12 U.S.C. 1842(¢c). The Board is 
directed, however, to deny any application for the ac- 
quisition of voting shares of any bank located outside tre 
State in which the holding company has its principal place 
of business, unless State law specifically authorizes such 
acquisitions. 12 U.S.C. 1842(d). 

The second problem outlined by the Board was met by 
Section 4, which with certain exceptions requires the di- 
vestiture of non-banking assets by bank holding companies 
within two years of the enactment, and prohibits the ac- 
quisition of duch assets. 12 U.S.C. 1843. 

In addition to the principal provisions outlined above, 
the Act preserves to the States their preexisting authority 
and jurisdiction with respect to banks, bank holding com- 
panies, and subsidiaries thereof (12 U.S.C. 1846), and 
provides for penalties for certain activities (12 U.S.C. 
1847) and judicial review of Board actions (12 U.S.C. 
1848). 

The Bank plolding Company Act of 1956 is, therefore, 
a comprehensive statute designed to regulate bank holding 
companies and their subsidiaries, whether national or 
state banks. It is administered by the Federal Reserve 
Board, with provision for the expression of views by the 
Comptroller in regard to national banks, and the ap- 
propriate State official in regard to State banks. Except 
for permitting State law to prohibit the acquisition of 
banks across State lines (12 U.S.C. 1843(d)), it pre- 
served existing State jurisdiction, but did not confer new 
authority upon the States.** 12 U.S.C. 1846. 


B. The Undisputed Facts 


1. The Problem and the Plan. The Whitney National 
Bank of New Orleans * is a national banking association 
organized and operating under the National Bank Act 
(12 U.S.C. 21, et seg.). It has its main office and branches 


*4 See infra, pp. 35-41. 
25 We shall refer to it as ““Whitney-New Orleans.” See J.A. 99. 


in the City of New Orleans (which is coextensive with the 
Parish of Orleans) ,*° and is the largest bank in Louisiana 
(J.A. 99). The stock of Whitney-New Orleans is widely 
held, by more than 1400 stockholders, none of whom owned 
more than 10% (J.A. 43). 

Jefferson Parish adjoins the City of New Orleans, and 
is divided by the Mississippi River. The part of Jefferson 
Parish located on the same bank of the River as New 
Orleans (East Jefferson Parish) has grown rapidly in 
recent years with the expansion of the New Orleans 
metropolitan area beyond the city limits (J.A. 100-101). 
Because of its location upstream from the city, its in- 
dustrial development has been rapid, and it contains de- 
sirable residential areas (J.A. 64). Indeed, from 1950 
to 1960, while the population of the City of New Orleans 
increased by only 10%, the p.pulation of East Jefferson 
Parish increased more than 128%, which was the largest 
growth in the metropolitan area (J.A. 70, 101). The 
prospects for continued growth were excellent, and the 
need for further banking services evident (J.A. 70, 101). 

In 1955 Whitney-New Orleans’ largest competitor, the 
National Bank of Commerce in New Orleans, opened an 
affiliate in East Jefferson Parish, called the National Bank 
of Commerce in Jefferson Parish, controlled by the same 
stockholders as the New Orleans bank, and with an inter- 
locking set of directors and executive officers. (J.A. 65, 
116). By 1962, the Bank of Commerce affiliate had estab- 
lished five offices in East Jefferson Parish (J.A. 70). At 
least one other New Orleans competitor was operating 
in Jefferson Parish, by means of a bank which was owned 
and controlled by persons who owned or controlled the 
New Orleans bank (J.A. 42, 90, 116). Recognizing the 
fact that the metropolitan New Orleans area was one 
economic unit, therefore, affiliates of the New Orleans 
banks which were Whitney-New Orleans’ largest com- 
petitors had moved into Jefferson Parish in the form of 
chain banks. 


26 A parish in Louisiana is comparable to a county in other 
states, 


Since this development which began in 1955, the man- 
agement of Whitney-New Orleans began to consider alter- 
native methods of entering Jefferson Parish. Although 
Louisiana ian permits a bank to establish branches with- 
in its parish’ (county), it prohibits the establishment of 
branches in auother parish. Louisiana R.S. 6:54. Since 
the Banking Act of 1933 prohibits the opening of branches 
of national banks where State law prohibits the opening of 
branches to State banks (12 U.S.C. 36), Whitney-New 
Orleans had the choice only between opening an affiliate, 
as its competitors had done, or setting up a bank holding 
company with a subsidiary in Jefferson Parish. In order 
to avoid the possible conflicts of interest that might arise 
with an affiliate, the Whitney management determined 
in 1960, after discussions with a Deputy Comptroller 
of the Currency, to adopt the holding company approach 
(J.A. 65, 70-72). 

Whitney-New Orleans thereupon adopted a program 
which was to have the effect of establishing a holding 
company (Whitney Holding Corp.), placing the owner- 
ship of the bank into the hands of the holding company, 
and the ownership of the holding company in the hands 
of the owners of the bank; and then to establish a sub- 
sidiary national bank in Jefferson Parish. The program 
involved several steps. 

First, a Whitney Holding Corp. was to be incorporated 
under the laws of Louisiana. Whitney-New Orleans was 
to pay in $350,000 of undivided profits in return for 
5,600 of the 1,120,000 shares of Whitney Holding Corp. 
stock (J.A. 112). 

Secondly, 2 new national bank, the Crescent City Na- 
tional Bank was to be organized under the National Bank 
Act, with Whitney Holding Corp. paying in $350,000, in 
return for the 112,000 shares of Crescent City. Whitney- 
New Orleans would then consolidate with Crescent City, 
thus giving any dissenting stockholders of Whitney the 
statutory right under 12 U.S.C. (Supp. III) 215(d), to 
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have their shares appraised by disinterested appraisers, 
and to receive the appraised value in cash (J.A. 44, 112- 
113). 

Thirdly, under the terms of the consolidation agree- 
ment, the stockholders would surrender their shares of 
Whitney-New Orleans in return for proportionate shares 
of the Whitney Holding Corp. The original shareholders 
of Whitney-New Orleans thus would become owners of 
Whitney Holding Corp., which would in turn own all of 
the stock of the merged Whitney New Orleans/Crescent 
City Bank, which would take the name of Whitney-New 
Orleans (J.A. 43-44, 113-114). 

Fourth, Whitney-New Orleans would declare a dividend 
of $650,000 from undivided profits, which it would pay 
to its owner, Whitney Holding Corp. With this sum, 
Whitney Holding Corp. would purchase the shares of 
the newly formed Whitney National Bank in Jefferson 
Parish, with the exception of qualifying shares for di- 
rectors (J.A. 114). 

The net result of the program would be to form a hold- 
ing company owned by the former shareholders of Whit- 
ney-New Orleans, which would in turn own both that 
bank, and a new bank in Jefferson Parish. In order to 
put this program into effect, Whitney-New Orleans had 
to obtain not only the approval of its shareholders, but 
also the approval of the Comptroller of the Currency for 
the chartering of the new national banks under the Na- 
tional Bank Act, and the approval of the Board of Gov- 
ernors of the Federal Reserve System for Whitney Hold- 
ing Corp. to acquire the ownership of the two banks 
and thus become a bank holding company under the 
Bank Holding Company Act of 1956 (J.A. 48-44, 114). 

2. Approval of the Plan by the Comptroller, the Share- 
holders and the Board. By three applications filed on 
June 28, 1961, Whitney submitted its entire program 
to the Comptroller of the Currency. The applications 
sought his approval to form the Crescent City National 
Bank, to consolidate Whitney-New Orleans into Crescent 
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City under the name of Whitney-New Orleans, with the 
stockholders zo receive stock of Whitney Holding, and 
to form the Whitney National Bank in Jefferson Parish. 
In accordance with usual practice, the Comptroller’s ex- 
aminers carried out a full field investigation of the ap- 
plications over a period of several months. As was cus- 
tomary, the investigators contacted competitor banks and 
obtained their views on the applications. After completion 
of the investigation, the Comptroller, by letter of October 
3, 1961, gave his preliminary approval for the formation 
of Crescent City and Whitney-Jefferson, subject to the 
approval of the Federal Reserve Board for the formation 
of Whitney Holding Corp. and for its acquisition of the 
stock of Whitney-New Orleans and Whitney-Jefferson 
(J.A. 44). His approval was based upon the character of 
the management, the proposed capital structure, the pros- 
pects of the new bank, and the other factors prescribed by 
the National Bank Act (J.A. 46-47). 

By letter of October 27, 1961, the management of Whit- 
ney-New Orleans laid a detailed outline of its entire pro- 
gram before its shareholders. The letter noted that, upon 
appropriate notice and publication, the consolidation 
agreement (between Crescent City and Whitney-New 
Orleans) would be submitted for approval of the share- 
holders, and that it would become effective only upon 
the affirmative vote of 2/3ds or more of the outstanding 
shares (J.A. 112-115). On November 29, 1961, the share- 
holders met, and approved the proposed consolidation by 
a vote of 93,645 shares to 12,145 shares (J.A. 46, 66). 
None of the shareholders exercised their rights to receive 
the assessed value of their shares in cash (J.A. 44). 

Meanwhile, on July 14, 1961, Whitney Holding Corp. 
filed an application with the Board of Governors of the 
Federal Reserve System to become a registered bank 
holding company under the Bank Holding Company Act 
of 1956. Notice of the receipt of this application was 
published in the Federal Register on July 28, 1961, afford- 
ing interested persons an opportunity to submit their 
views. 26 Fed. Reg. 6792; J.A. 58. After his approval 
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of Whitney’s program on October 3, 1961, the Comptroller, 
by letter of October 11, 1961, advised the Board of his 
views under Sec. 3(b) of the Bank Holding Company Act 
(12 U.S.C. 1842(b)) in favor of Whitney Holding Corp.’s 
proposed acquisition of the stock of Whitney-Jefferson and 
his opinion that the proposed acquisition was in accord 
with the public interest and each of the statutory criteria 
under that Act (J.A. 44-45, 166-167) ; see 12 U.S.C. 1842 
(¢c) infra, p. 61. 

The Board then determined that it would be in the 
public interest to afford further opportunity for the ex- 
pression of views of interested persons. It therefore 
ordered that a public proceeding be held at its offices in 
Washington, D. C., on January 17, 1962. Notice of this 
proceeding was published in the Federal Register on 
December 22, 1961, with a provision that any one desiring 
to appear should submit a written request, setting forth 
the nature of the views he wished to express. 26 Fed. Reg. 
12312; J.A. 58. 

Pursuant to that notice, the Board held its hearing on 
January 17, 1962, with its Chairman, William McChesney 
Martin, presiding (J.A. 61). Mr. Berry, President of 
Whitney Holding Corp., testified in detail as to the 
objectives and purposes of his program, and was sub- 
jected to searching questions by members of the Board 
(J.A. 62-75). Mr. Louis J. Roussel, a minority stock- 
holder in Whitney-New Orleans, and a controlling stock- 
holder in one of its chief competitors which has an 
affiliate in Jefferson Parish (J.A. 89-90), testified at 
length against the proposal, with an additional presenta- 
tion by his counsel (J.A. 75-90). Similarly, although he 
had filed no request to appear (J.A. 62-63), the President 
of the affiliate in Jefferson Parish of Whitney-New Or- 
leans’ chief competitor, was permitted to testify in opposi- 
tion to the application (J.A. 90-92). None of the appellees 
appeared to testify in opposition to the application, and 
none of them made their opposition known to the Board. 

By order and opinion dated May 3, 1962, the Board 
approved Whitney Holding Corp.’s application by a vote 
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of 6 to 1 (J.A. 97-98, 99-111). The Board made a 
thorough and careful analysis of the statutory factors, 
and found chat the establishment of Whitney-Jefferson 
would be to the convenience and benefit of Jefferson 
Parish and that it would lead to vigorous, beneficial 
banking competition in the entire New Orleans metro- 
politan area (J.A. 105). It noted specially that Whit- 
ney’s largest competitor had already established an 
affiliate with several offices in East Jefferson Parish, and 
that the establishment of Whitney-Jefferson would in 
some respects be a matter of economic self defense (J.A. 
104, 106). The Board indicated its belief that the “nat- 
ural and legitimate desire” of a metropolitan bank to 
furnish its. services to customers located in a suburb 
which, although beyond the city limits, “is realistically 
an integral part of the metropolitan economy”, should not 
“be frustrated unless it involves effects significantly detri- 
mental to the public interest” (J.A. 104). It found no 
such results here, and therefore concluded that the pro- 
posed acquisitions would be consistent with the statutory 
objectives and the public interest, and granted the applica- 
tion (J.A. 97-98, 104-106). One of the members of the 
Board, Governor Mitchell, concurred in a separate opinion 
(J.A. 107-108), while another, Governor Robertson, dis- 
sented primarily on the ground that approval might lead 
to an undue concentration of banking power in the hands 
of a holding company which controlled the largest bank 
in the metropolitan area (J.A. 109-111). 

The Board’s order of May 3, 1962, approving the ac- 
quisitions, provided that they not be consummated sooner 
than seven days after the date of the order, or later than 
three months thereafter (J.A. 98). No petition for re 
hearing or reconsideration was filed within those seven 
days. 

3. Consuinmation of the Plan. On May 18, 1962, the 
Comptroller issued his approval for the consolidation of 
Whitney-New Orleans with Crescent City. The consolida- 
tion was effected on May 24, and the consolidated bank 
opened for ousiness on May 25. The Articles of Asso- 
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ciation and Certificate of Organization under the Na- 
tional Bank Act of Whitney-Jefferson had previously been 
executed, and filed with the Comptroller, the Whitney 
Holding Corp. had purchased the shares of Whitney- 
Jefferson (except for directors’ qualifying shares) for ap- 
proximately $650,000, and by-laws for Whitney-Jefferson 
had been adopted, and its directors and officers elected 
(J.A. 390). Since the Comptroller had already found the 
bank entitled to commence the business of banking (12 
U.S.C. 26) all that remained to be done was to issue a 
Certificate of Authority under the National Bank Act (12 
US.C. 27). (J.A. 46, 115-116). 

4. The Institution of Court Proceedings. On June 3, 
1962, appellees brought this action to restrain the Comp- 
troller from issuing a Certificate of Authority to Whitney- 
Jefferson, and for a declaratory judgment that he is pro- 
hibited from doing so by the National Bank Act (12 
U.S.C. 27 and 36) and the Bank Holding Company Act 
(12 U.S.C. 1841, et seq.) (J.A. 6-20). The original 
plaintiffs were three banks, chartered by the State, which 
asserted that they were potential competitors of Whitney- 
Jefferson (J.A. 6). The Bank of New Orleans and Trust 
Company conducts a banking business in New Orleans, 
and described itself as “a relatively small competitor” of 
Whitney-New Orleans, and asserted that the establish- 
ment of Whitney-Jefferson might cause it to lose a sub- 
stantial part of the business it enjoys from Jefferson 
Parish customers (J.A. 16-17). The second plaintiff 
voluntarily dismissed its complaint (J.A. 2, 210). The 
third plaintiff, Guaranty Bank and Trust Co. of La- 
fayette, Louisiana, which conducts its business in La- 
fayette Parish, asserted no immediate particular injury 
from the opening of Whitney-Jefferson, but asserted that 
the opening of Whitney-Jefferson is a part of a plan by 
Whitney to conduct its business in several parishes, in- 
cluding possibly Lafayette Parish (J.A. 18-19). The third 
appellee is another competitor bank doing business in 
New Orleans, which intervened as a plaintiff on July 5, 
1962. Whitney-Jefferson intervened as a defendant on 
July 10, 1962 (J.A. 2). 
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The gravamen of the complaint was that Whitney- 
Jefferson was a branch bank within the meaning and 
scope of 12 U.S.C. 36, and its formation was therefore 
prohibited by law. On the bases of this complaint, plain- 
tiff-appellees obtained (1) a voluntary stay by the Comp- 
troller of his proposed issuance of the Certificate of Au- 
thority; (2) when that expired, a Temporary Restraining 
Order; and, as we see below (p. 20) (8) a preliminary 
injunction. 

Meanwhile, on June 13, 1962, two of the plaintiffs, the 
Bank of New Orleans and Trust Co., and the Guaranty 
Bank and Trust Co., filed a petition in the United States 
Court of Appeals for the Fifth Circuit, seeking review 
under 18 U.S.C. 1846, of the Federal Reserve Board’s 
action in approving the acquisition of ownership of Whit- 
ney-Jefferson by Whitney Holding Corp. (J.A. 288), 
although neither of them had appeared before the Board 
or otherwise made their objections known to the Board 
until their unsuccessful attempt, long after issuance 
of the Board’s order, to obtain reconsideration by the 
Board. That proceeding in the Court of Appeals for the 
Fifth Cireuit is now pending.” 

5. The Adoption of Louisiana Act 275 of 1962. A few 
days before the complaint in the present case was filed 
(J.A. 263), a bill was introduced in the Louisiana legis- 
lature which would make it unlawful for any bank hold- 
ing company to acquire more than 25% of the stock 
of any bank doing business in the State of Louisiana. 
As amended on June 27, the bill made it unlawful for 
any bank owned or controlled by a bank holding company 
to open for business, after its effective date, whether or 
not it had received its charter or certificate to engage 
in the banking business. The bill quickly passed both 
houses of the legislature, and was signed by the Gov- 
ernor on July 10, 1962, as “emergency legislation” to 
become effective immediately. Louisiana Act 275 of 1962, 
J.A. 297-300. 


27.No. 19788. It has been set for oral argument during the 
week of June 3, 1963. 
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6. The Preliminary Injunction, and the Final Decision. 
Plaintiff’s motion for a preliminary injunction came on 
for hearing on July 6, 1962, after the new Louisiana 
statute had been introduced as a bill, but before its final 
enactment (J.A. 263-264). Although counsel for Whitney- 
Jefferson pointed out that the impending Louisiana legis- 
lation might render unlawful acts which were lawful 
at the time suit was commenced, so that the granting of 
the preliminary injunction would destroy the status quo 
rather than preserve it, the district court (per Holtzoff, 
J.) granted the preliminary injunction on the ground that 
it did not wish to engage in a race with the legislature 
of Louisiana (J.A. 264, 372). 

On September 5, 1962, after defendants’ motions for 
summary judgment had already been filed, the State Bank 
Commissioners of Louisiana moved to intervene as a 
party plaintiff (J.A. 3, 346-347). He purported to repre- 
sent all banks in Louisiana under his jurisdiction (J.A. 
348), including banks located in Jefferson Parish (J.A. 
350). Appellants agreed not to oppose his motion, upon 
appellees’ agreement that all existing motions were to 
apply alike to the new party (J.A. 4, 384-385). The 
parties also agreed that the pleadings would be treated as 
amended to permit consideration of the new Louisiana 
statute (Ibid.). 

The case was then presented to the district court on 
cross motions for summary judgment (J.A. 4386). Al- 
though plaintiffs-appellees had attempted to assert ma- 
terial issues of fact sufficient to block appellant-defend- 
ants’ motions, counsel for plaintiffs-appellees conceded 
on oral argument that there were no genuine issues of 
fact (J.A. 431-434), and counsel for appellants agreed 
that there were none (Jbid.). 

The district court (per McLaughlin, J.) granted plain- 
tiffs’ motion for summary judgment and denied defend- 
ants’ (J.A. 437). In a short memorandum opinion the 
court ruled that the Bank Holding Company Act of 1956 
reserved to or conferred upon the States authority to pass 
legislation regulating holding company activities or pro- 
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hibiting the operation within its borders of banks owned 
by holding companies, including national banks, and that 
the Louisiana Act 275 of 1962 deprived the Comptroller 
of the Currency of his authority under the National Bank 
Act to issue a Certificate of Authority to the Whitney Na- 
tional Bank in Jefferson Parish (J.A. 437-438, 449, 451). 
The courtgdid not specifically rule upon plaintiffs’ original 
theory tht Whitney-Jefferson was merely a branch of 
Whitney-New Orleans (J.A. 438). By granting the in- 
junction against the issuance of the Certificate of Au- 
thority to Whitney-Jefferson only so long as the operation 
of Whitney-Jefferson would be in violation of Louisiana 
Act 275 of 1962, however, the court appears to have re- 
jected the ground upon which this suit was originally 
brought (J.A. 451). From the final order granting a per- 
manent injunction enjoining the Comptroller from issuing 
the Certificate of Authority to Whitney-Jefferson, these 
appeals are taken (J.A. 452, 453). 


CONSTITUTIONAL PROVISION AND 
STATUTES INVOLVED 


The pertinent provisions of the Constitution and the 
statutes involved are set forth in the Appendix, infra, pp. 
56-63. 


STATEMENT OF POINTS 


1. The district court erred in entering a permanent in- 
junction in favor of appellees, because appellees have no 
standing to challenge the authority of appellant to charter 
a duly organized national bank. 

2. The district court erred in ruling that a State 
statute, Louisiana Act 275 of 1962, deprived appellant of 
his authority under the National Bank Act to issue a Cer- 
tificate of Authority to a duly organized national bank, 
because the National Bank Act (12 U.S.C. 1, et seg.) 
creates a complete and exclusive system of Federal law 
for chartering and regulating national banks, and does 


not incorporate or refer to State law, except in regard 
to branch banking. 

3. The district court erred in ruling that a State law, 
Louisiana Act 275 of 1962, deprived appellant of his au- 
thority under the National Bank Act to issue a Certificate 
of Authority to a duly organized national bank, because 
Louisiana Act 275 of 1962 does not purport to limit his 
authority, and would be in conflict with the National 
Bank Act if it did attempt to diminish his authority. 

4. The district court erred in ruling that Sec. 7 of the 
Bank Holding Company Act authorized the States to en- 
act legislation which would prohibit the appellant from 
issuing a Certificate of Authority to a duly organized na- 
tional bank, because that section merely preserved existing 
State jurisdiction. 

5. The Whitney National Bank in Jefferson Parish is 
not a branch bank within the meaning of the National 
Bank Act, and the district court decision cannot be upheld 
on the ground that it is a branch bank. 

6. The district court erred in denying appellant’s mo- 
tion for summary judgment and in granting appellees’ 
motion for summary judgment and in enjoining appellant 
from issuing a Certificate of Authority to the Whitney 
National Bank in Jefferson Parish pursuant to the Na- 
tional Bank Act. 


SUMMARY OF ARGUMENT 
I 


Appellees have no standing to maintain this suit. The 
sole basis for the complaints of appellee state banks is 
their possible loss of business from the opening of a 
new, competing, national bank. Since they can point to 
no invasion of a legal right, any economic disadvantage 
they may suffer as the result of competition from the new 
bank is damnum absque injuria, and they have no stand- 
ing. Kansas City Light & Power Co. v. McKay, 96 U.S. 
App. D.C. 278, 225 F. 2d 924, certiorari denied, 350 U.S. 
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884; Union National Bank v. Home Loan Bank Board, 98 
U.S. App. D.C. 204, 233 F. 2d 695. Similarly the fourth 
appellee can point to no invasion of any personal legal 
right, and he has no standing to sue on behalf of the 
banks under his jurisdiction, because neither the State, 
nor any of its officials, has the authority to represent its 
residents as parens patriae in their relations with the 
Federal government. State of Minnesota v. Benson, 107 
U.S. App. D.C. 106, 274 F. 2d 764. 


II 


The district court erred in ruling that Sec. 3(5) of 
the Louisiana Act 275 of 1962 prohibited the opening of a 
duly organized national bank. That provision of State 
law cannot validly apply to national banks, because such 
application would be in conflict with Federal law. 

A. National banks are instrumentalities of the Federal 
government, organized and created under Federal law, and 
discharging vital Federal duties. Any State law which 
would prohibit a duly formed national bank owned or 
controlled by a bank holding company “to open for busi- 
ness” would totally prevent the national bank from dis- 
charging the duties for which it was created under Fed- 
eral law. It would also be in direct conflict with the 
provisions of Federal law, 12 U.S.C. 24, 26, 27, 61. It can- 
not, therefore, validly apply to national banks. Franklin 
Nat. Bank v. New York, 347 U.S. 378. 

B. The district court erred in ruling that the Bank 
Holding Company Act of 1956 (18 U.S.C. 1841, et seq.) 
preserved to or conferred upon the States any authority 
to prohibit the opening of duly formed national banks. 
In adopting that Act Congress expressly rejected con- 
tentions that the regulation of control of national banks 
by bank holding companies should be left to the States, 
and determined that such regulation should remain “with 
the appropriate Federal authorities.” Sen. Rept. 1095, 
Part 1, 84th Cong., Ist Sess., pp. 10-11; Sen. Rept. 1095, 
Part 2, 84th Cong., 2d Sess., p. 5. 
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Similarly, the National Bank Act constitutes a compre- 
hensive system of Federal law for the establishment of 
national banks. Deitrick v. Greaney, 309 U.S. 190, 194. 
Only the criteria of Federal law are to be considered in 
determining whether or not a national bank is entitled to 
commence the business of banking. 12 U.S.C. 26, 27. 
The prohibitions of State law therefore have no applica- 
tion to the authority of the Comptroller to permit a na- 
tional bank to open for business, and the States have no 
more authority to prevent the opening of a national bank, 
duly formed under Federal law, than they have to require 
a national bank to close. 


iil 


The district court’s order cannot be sustained on the 
ground that Whitney-Jefferson is simply a branch of 
Whitney-New Orleans. In both the Banking Act of 1933 
and the Bank Holding Company Act of 1956, Congress 
accepted the substantial distinctions between branch 
banks, and affiliates of bank holding companies, and de- 
liberately chose to regulate them differently. 12 U.S.C. 
86(c) and (f), 12 U.S.C. 61 and 221a, and 12 U.S.C. 
1841, et seg. Sen. Rept. 1095, Part 1, 84th Cong., Ist 
Sess., p. 11. The courts have properly refused to grant 
that which Congress specifically determined not to grant. 
Camden Trust Co. v. Gidney, 112 U.S. App. D.C. 197, 
301 F. 2d 521, petition for rehearing denied, Jd., cer- 
tiorari denied, 369 U.S. 886; First Nat. Bank of Billings 
v. First Bank Stock Corp., 306 F. 2d 987 (C.A. 9). 
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ARGUMENT 
I 


Since the Only Possible Injury to Appellees from the 
Issuance of a Certificate of Authority Would be a Pros- 
pective Increase in Competition, Appellees Have No 
Standing to Challenge the Administrative Determination 
to Issue the Certificate 


This Court has reserved the question of whether banks, 
which are potential competitors of a new national bank 
or savings and loan office, have standing to challenge the 
issuance of a charter to the new bank. Camden Trust 
Co. v. Gidney, 112 U.S. App. D.C. 197, 301 F. 24 521, 
525, certiorari denied, 369 U.S. 886. See also, First Na- 
tional Bank v. First Federal Savings and Loan Ass’n., 
96 U.S. App. D.C. 194, 225 F. 2d 33, 36. Similarly, in 
affirming the issuance of a preliminary injunction in 
Gidney v. Commercial State Bank of Roseville, 108 U.S. 
App. D.C. 37, 278 F. 2d 871, in its per curiam opinion 
this Court. merely stated that it agreed “in general” 
with the views expressed by the district court (174 F. 
Supp. 770). Although the district court had stated that 
potential competitors have standing to challenge the ap- 
proval of a branch office of a bank (174 F. Supp. at 
780), this Court’s agreement “in general” with the views 
of the district court and its affirmance of the preliminary 
injunction merely indicated that this Court believed that 
the interests of the competing banks was sufficient to 
justify the issuance of an injunction pending a final 
determination. 

Although we recognize that this Court need not decide 
the issue in the present case in order to reverse the dis- 
trict court judgment and sustain the administrative de- 
cision (Camden Trust Co. v. Gidney, supra), the issue of 
the plaintiffs’ standing is properly before the Court and 
there is ample authority for resolving it. Union National 
Bank of Clarksburg v. Home Loan Bank Board, 98 U.S. 
App. D.C. 204,233 F.2d 695,697; Federal Home Loan Bank 
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Board v. Rowe, 109 U.S. App. D.C. 140, 284 F. 2d 274, 
277-279. Therefore, we turn now to the threshold issue 
as to appellees’ standing, and urge the Court to reverse 
the district court judgment on the ground that potential 
competitors’ banks have no standing to challenge the is- 
suance of a charter to a new national bank. 


1. Three of appellees are state banks who anticipate 
adverse economic consequences from the opening of a 
new national bank in East Jefferson Parish. As we show 
below (infra, pp. 29-30), the fourth appellee stands in no 
better position than the other three. Their complaints are 
grounded upon loss of business and profits which might re- 
sult if the new national bank begins to engage in the 
business of banking (J.A. 6, 16-19, 170-172). The Comp- 
troller has not undertaken to regulate them, and they 
have not been ordered to forego any of their activities, 
and have not been subjected to any obligation or duty. 
As their counsel conceded in argument before the dis- 
trict court, their sole objective is to eliminate the potential 
competition which they fear from the new national bank 
(J.A. 233). But appellees can point to no legal or action- 
able wrong to them arising from the opening of a new 
national bank. For that reason the decisions of the Su- 
preme Court and this Court require, we submit, a dis- 
missal of this suit for appellees’ lack of standing. 

It has, of course, long been settled that a person has no 
standing to invoke the jurisdiction of the federal courts 
in the absence of an invasion or threat to a legal right 
which is personal to him, as distinguished from the gen- 
eral interest of the public in the enforcement of the law. 
Alabama Power Co. v. Ickes, 302 U.S. 464, 470, 479- 
483, and cases cited; Perkins v. Lukens Steel Co., 310 
U.S. 118, 125; Massachusetts v. Mellon, 262 U.S. 447, 
486-489. Where those engaged in a business have no 
contractual or property right to be free of competitors, 
the potential competitors, of course, have no standing to 
challenge an administrative action which simply increases 
the amount or effectiveness of competition. Alabama 
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Power Co. v. Ickes, supra; Tennessee Power Co. v. Ten- 
nessee Valley Authority, 306 U.S. 118, 137-144. Any 
economic disadvantage to them as the result of the Gov- 
ernment’s action in increasing competition is damnum 
absque injuria, that is, not the kind of damage which 
permits an action at law or in equity. Ibid; Singer & Sons 
v. Union Pacific RR, 311 U.S. 295. 

The decisions of this Court are, of course, in accord 
with the governing principles and decisions of the Su- 
preme Court set forth above. E.g., Benson v. Schofield, 
98 App. D.C. 424, 236 F. 2d 719, 722, certiorari denied, 
352 U.S. 976; Kansas City Power & Light Co. v. McKay, 
95 App. D.C. 278, 225 F. 2d 924, certiorari denied, 350 
U.S. 884. In the Kansas City Light & Power Co. case, the 
plaintiffs were private electricity companies which in ef- 
fect sought to avoid competition from federal instrumen- 
talities, by enjoining their acquisition of certain genera- 
tion and transmission facilities (225 F. 2d at 926-927). 
Since they could show no personal interest or injury in 
the proposed Governmental action apart from a possible 
inerease in competition, this Court held that they could 
suffer no legal wrong from the proposed action and they 
therefore did not have standing to challenge its lawful- 
ness.? 225 F. 2d at 928-929. Any economic disadvantage 
from the increase in competition would be damnum absque 
injuria. Ibid. 

Even more closely in point is Union National Bank of 
Clarksburg v. Home Loan Bank Board, 98 U.S. App. 
D.C. 204, 233 F. 2d 695, 697, in which this Court held 
that a bank has no standing to challenge the chartering of 


29In Kansas City Light & Power Co. v. McKay, supra, this 
Court also ruled that Sec. 10 of the Administrative Procedure Act. 
5 U.S.C. 1009, does not confer standing to sue on those who would 
not otherwise have such standing. 225 F. 2d at 931-934. Other 
courts have subsequently adopted that view. Gustavsson Contract- 
ing Co. v. Floete, 278 F. 2d 912, 914 (C.A. 2), certiorari denied, 
364 U.S. 894; Duba v. Schuetzle, 3035 F. 2d 570, 574-575 (C.A. 8). 
Apparently recognizing the force of these decisions, neither ap- 
pellees nor the district court have suggested that they have stand- 
ing by virtue of the Administrative Procedure Act. 
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a potential competitor by a Federal agency. Accord: 
Federal Home Loan Bank Board v. Rowe, 109 U.S. App. 
D.C. 140, 284 F. 2d 274, 277-279. In Union National 
Bank of Clarksburg, supra, this Court ruled that na- 
tional and state banks have no standing to challenge the 
issuance by the Federal Home Loan Bank Board of a 
charter to a proposed building and loan institution. The 
Court found nothing in the statute, which authorizes the 
issuance of such charters to such institutions,** manifest- 
ing an intent by Congress to confer legal rights to banks 
which might be in competition with such institutions. 
And the Court ruled, on the authority of Kansas City Light 
& Power Co. v. McKay, supra, that such competitor banks 
have no standing to challenge the legality of the issuance 
of the charter. 

The reasoning and holding of Union National Bank of 
Clarksburg, supra, are applicable here. The National 
Bank Act, like the Home Owners Loan Act, manifests no 
Congressional intent to confer standing or any legal rights 
upon banks which might suffer from the competition of 
a newly-chartered national bank. Here, as in that case, 
the competing bank can point to no invasion of their legal 
or equitable rights, as distinguished from the general 
public’s interest in the administration of the law. Here, 
as there, the Federal agency imposed no obligation or duty 
upon them, and took away no privilege of theirs. The 
only purpose of this suit, as that one, is to avoid the 
possible lessening of business and profits which might 
result from the presence of a new competing lending in- 
stitution in the area. But possible economic disadvantage 
from competition is not, absent a special Congressional 
grant of standing, enough to permit the disadvantaged 
party to invoke the jurisdiction of the courts. This 
Court’s language in Union National Bank of Clarksburg 
v. Home Loan Bank Board (238 F. 2d at 697) is, there- 
fore, wholly appropriate here: 


30 The Home Owners Loan Act, 48 Stat. 133, 12 U.S.C. 1461, et 
seq. 
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Since Congress has shown no intention to protect 
appellants [here appellees] “from competition by a 
Federal instrumentality * * * they have no basis for 
asserting that the competition * * * is illegal as to 
them.” 

2. The fourth appellee, the State Bank Commissioner of 
Louisiana, is in a slightly different position than the oth- 
er appellees. He intervened as a party to this action a 
short time before the district court heard the cross mo- 
tions for summary judgment (J.A. 3, 4).*! His action was 
brought on his own behalf, and “for the benefit of all 
banks” in Louisiana subject to his jurisdiction (J.A. 
348). We do not understand either the appellees or the 
district court to suggest that he has any standing to in- 
voke the jurisdiction of the Federal court which other 
appellees do not possess. 

Any such suggestion would, at any rate be incorrect, 
for he would not have standing even if the other appellees 
did. It is well settled that the States and their officials 
do not have standing to challenge the proposed actions of 
Federal officials as parens patriae on behalf of their citi- 
zens. Massachusetts v. Mellon, 262 U.S. 447, 485-486; 
Florida v. Mellon, 273 U.S. 12, 16-17; State of Minne- 
sota ex rel Miles Lord, Attorney General v. Benson, 107 
U.S. App.D.C. 106, 274 F. 2d 764; see also, Jones ex rel 
Louisiana v. Bowles, 322 U.S. 707. The State has stand- 
ing to challenge such action only when it affects the State 
in some proprietary capacity. See, Georgia v. Pennsyl- 
vania RR., 324 U.S. 489, 446. 

The only substantive issue involved here is whether a 
Federal official, the Comptroller of the Currency, has 
authority under the National Bank Act to issue a Cer- 
tificate of Authority to a national bank, to permit it to 
engage in the business of banking. Neither the State 
Bank Commissioner, nor the State itself, has any per- 
sonal or proprietary rights involved in this litigation. 
Therefore, neither the State Bank Commissioner nor the 


31 His intervention was pursuant to stipulation by the parties. 
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State has any power or duty to challenge the legality of 
the Comptroller’s authority in that regard. See Massachu- 
setts v. Mellon, supra, 262 U.S. at 485. The present case 
is, therefore, very similar to the recent decision in State 
of Minnesota ex rel Miles Lord, Attorney General v. 
Benson, 107 U.S. App. D.C. 106, 274 F. 2d 764. There, 
this Court held that despite a Minnesota statute confer- 
ring standing on the State Attorney General to represent 
the dairy industry of the State, he had no standing on be- 
half of the dairy industry of his State to challenge the 
legality of Federal administrative action in a Federal 
court. 274 F. 2d at 766. Similarly, whatever authority 
the State Bank Commissioner may have under the laws of 
Louisiana, he has no standing to invoke the jurisdiction 
of a Federal court to challenge the lawfulness of a pro- 
posed administrative act by a Federal official, on behalf 
of the State chartered banks in Louisiana. 

3. In ruling that appellees did have standing, the dis- 
trict court relied upon Gidney v. Wayne-Oakland Bank, 
252 F. 2d 587 (C.A. 6), certiorari denied, 358 U.S. 830. 
In that case the Sixth Circuit ruled that a State bank 
which had been granted permission to open a branch in 
the City of Troy, Michigan, had standing to challenge the 
Comptroller of the Currency’s grant of approval to a 
national bank to establish a branch in the same city. 252 
F. 2d at 544. It so held in one paragraph, without the 
citation of any statutory or judicial authority. 

We believe Wayne-Oakland Bank was wrongly decided 
and is in conflict, in principle at least, with the decisions of 
the Supreme Court and this Court discussed above (supra 
pp. 25-29). Moreover, it is distinguishable from the case 
at bar. In the first place, the interests of the appellees 
here are much more remote than those of the Wayne- 
Oakland Bank. None of the appellees here own or operate 
a bank or a branch bank in Jefferson Parish. Two of 
them are banks doing business in Orleans Parish (the 
City of New Orleans), while one does business 5 parishes 
away (J.A. 6, 16-19, 47, 170-172). The Wayne-Oakland 
Bank branch in the City of Troy was, by contrast, not 
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only in the same county as its competitor, but in the very 
same city. It was, moreover, the only bank in that city. 
The damage from competition to that bank was much 
more direct and immediate than any possible damage 
here. More important, perhaps, was the provision of 
Michigan law which the Court deemed applicable which, 
in effect, gave the first bank in a city or village a semi- 
exclusive franchise by prohibiting the opening of branches 
of other banks in that municipality.** There is, of course, 
no such protection against competition under the law ap- 
plicable here.* 


II 


The District Court Erred in Ruling That the Louisiana 
Act 275 of 1962 Deprived the Comptroller of the Cur- 
rency of His Authority under the National Bank Act to 
Issue a Certificate Permitting a Duly Organized Na- 
tional Bank to Open for Business 


At the time this suit was commenced, the Federal Re- 
serve Board had approved the acquisition of ownership 
of Whitney-Jefferson by the Whitney Holding Company. 
Whitney-Jefferson had become a duly organized national 
bank, having all the powers conferred upon such federal 
instrumentalities by the National Bank Act (12 U.S.C. 
24). Since it had complied with all the requirements of 


22°The Michigan statute provided that no branch of a bank 
“shall be established in a city or village in which a state or 
national bank or branch thereof is then in operation.” 252 F. 2d 
at 539. Since the Court apparently believed that the Michigan 
law was intended for the benefit of the banks doing business in 
the city or village, it is not surprising that it ruled that the 
establishment of a branch there was an invasion of the local 
bank’s legally protected rights. 252 F. 2d at 539, 544. 


2 The district court also relied upon two of its earlier decisions, 
Commercial State Bank v. Gidney, 174 F. Supp. 770, 778, aff'd 108 
U.S. App. D.C. 37, 278 F. 2d 871 (discussed above, supra, p. 25), 
and Wisconsin Bankers Ass’n v. Robertson, 190 F. Supp. 90, 94 
(holding that banks had standing to challenge the legality of cer- 
tain regulations governing savings and loan institutions), aff’d 111 
U.S. App. D.C. 85, 294 F. 2d 714, certiorari denied 308 U.S. 938. 
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that Act necessary to entitle it to engage in the business 
of banking, the Comptroller had approved it as being en- 
titled to commence the business of banking (12 U.S.C. 
26) and was ready to issue a Certificate of Authority 
under 12 U.S.C. 27, which would permit it to do so. 

Although finding no unlawfulness in the issuance of 
such a Certificate at the time when the Comptroller was 
ready to issue it (when this suit was instituted), the dis- 
trict court ruled that a subsequently-adopted State statute 
made such issuance unlawful (J.A. 435-4388). We show 
here that that ruling was erroneous. State laws cannot pro- 
hibit the opening of a national bank. And neither the 
National Bank Act nor the Bank Holding Company Act 
confers jurisdiction upon the States to prevent a national 
bank from opening for business, or to prohibit the issu- 
ance of a Certificate of Authority permitting a national 
bank to commence the business of banking. 


A. Unless Authorized to Do So By Congress a State 
Has No Authority To Prevent The Issuance of a 
Certificate of Authority to a National Bank, Or to 
Prohibit a National Bank From Opening For 
Business 


There can be no dispute that national banks “are in- 
strumentalities of the Federal Government” (First Na- 
tional Bank v. California, 262 U.S. 366, 368), created 
by federal law (the National Bank Act), and serving 
vital federal purposes (Franklin National Bank v. New 
York, 347 U.S. 373, 375). It is equally unquestioned 
that the Supremacy Clause of the Constitution * precludes 
interference by the states, “whether with hostile or 
friendly intentions, with national banks or their officers 
in the exercise of the powers bestowed upon them by the 


*4U.S. Const., Art. VI, cl. 2: 


This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof * * * shall be the su- 
preme Law of the Land: and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or Laws of 
any State to the Contrary notwithstanding. 


2° 
vo 


general government.” Easton v. Iowa, 188 U.S. 220, 229, 
238; see McCulloch v. Maryland, 4 Wheat. 316. As the 
Supreme Court said in First National Bank v. California, 
supra (262 U.S. at 369): 


* * * any attempt by a State to define their duties or 
control the conduct of their affairs is void whenever 
it confiicts with the laws of the United States or 
frustrates the purposes of the national legislation or 
impairs the efficiency of the bank to discharge the 
duties Zor which it was created. 


The principles set forth have become “axiomatic” and 
have been “sanctioned by the repeated adjudications” of 
the Court (Davis v. Elmira Savings Bank, 161 U.S. 275, 
283) °° 

The provision of the Louisiana Act 275 of 1962, relied 
upon by the district court, makes it unlawful for any 
bank which is a subsidiary of a bank holding company 
“to open for business.” (J.A. 485; App. A, infra, p. 63). 
If applied to national banks, it would prevent them from 
performing any of the functions for which they were 
created. It'would be difficult to think of a more direct in- 
terference with national banks (Easton v. Iowa, 188 U.S. 
220, 229), or a greater impairment of the ability of 
these federal instrumentalities to discharge their federal 


35 Some of the numerous decisions holding State law invalid as 
to national banks are Farmers and Mechanics Nat. Bank v. Dear- 
ing, 91 U.S.' 29. 33-34 (forfeiture for making loan above lawful 
rate of interest): Davis v. Elmira Savings Bank, 161 U.S. 275, 
283 (priorities on distribution of assets); Easton v. Iowa, 188 U.S. 
220, 229-231 (acceptance of deposits when insolvent): Jennings v. 
U.S. Fidelity & Guaranty Co., 294 U.S. 216, 225-226 (priorities on 
distribution of assets): Franklin National Bank v. New York, 347 
U.S. 373 (prohibition on advertising for savings accounts). Of 
course, state laws relating to such maters as contracts, the ac- 
quisition of property, the right to collect debts, succession to 
property and other matters concerning the daily course of busi- 
ness are proverly applicable to national banks. E.g., National Bank 
v. Commonwealth, 9 Wall. 353, 362; Anderson National Bank v. 
Luckett, 321 U.S. 233), unless they infringe upon the national 
banking laws or impose an undue burden upon the ability of the 
national banks to discharge their Federal functions (Anderson Na- 
tional Bank v. Luckett, supra, 321 U.S. at 248). 
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duties (First National Bank v. California, 262 U.S. 366, 
369) than a statute which prohibits them from opening 
for business. 

The Supreme Court has held that State laws are in- 
valid as applied to national banks where the interference 
and impairment were much less than those here. See 
cases collected at fn. 35, supra, p. 33. For example, in 
Franklin National Bank v. New York, 347 U.S. 373, the 
Court held that a New York statute which prohibited all 
banks (except mutual savings banks) from using the word 
“saving” or “savings” in their advertising was invalid 
under the Supremacy Clause as applied to national banks, 
because the authority of those banks under Federal law 
to receive deposits on savings accounts necessarily implied 
authority to advertise for such deposits. The State stat- 
ute here goes much farther than the New York statute, 
because it not only tends to impair the national bank’s 
ability to attract a specific type of deposits, but wholly 
prevents it from receiving deposits of any kind, or other- 
wise engaging in the business of banking and performing 
the Federal functions for which it was created under 
Federal law. 

See. 3(5) of the Louisiana Act 275 of 1962 is in 
conflict with the express terms of the National Bank Act, 
which give national banks “all such incidental powers 
as shall be necessary to carry on the business of banking” 
(R.S. $5186, as amended, 12 U.S.C. 24), and give the 
Comptroller of the Currency, rather than the States, the 
authority to determine which national banks are “en- 
titled to commence the business of banking” (R.S. §§ 
5168, 5169, 12 U.S.C. 26, 27). See Casey v. Galli, 94 
U.S. 673, 678. 

Sec. 3(5) of the Louisiana Act 275 of 1962 is also in 
conflict with Sec. 19 of the Banking Act of 1933, 12 U.S.C. 
61. That provision commits to the Board of Governors 
of the Federal Reserve Board the authority to determine, 
in accordance with the public interest and the other cri- 
teria set forth therein, the circumstances under which a 
bank holding company may exercise control over a na- 
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tional bank, by voting the stock which it owns. It there- 
fore provides a system of Federal regulation of bank 
holding companies which have acquired ownership or con- 
trol of naticnal banks, in accordance with Federal law. 
The State law in question conflicts with that provision 
by effectively prohibiting bank holding companies from 
exercising such control, although the exercise of such con- 
trol is found to be in accordance with the public interest 
under the criteria set forth in Federal law. 

Unless some act of Congress confers authority upon 
the States to do what Louisiana has done here, therefore, 
Sec. 3(5) of the Louisiana Act 275 of 1962 is invalid as 
applied to national banks, not only because it prevents na- 
tional banks from fulfilling the functions and duties for 
which they were chartered under Federal law, but also be- 
cause it is in direct conflict with the express terms of the 
National Bank Act, and with the Banking Act of 1933. 
We show below that Congress has not conferred such au- 
thority upon the States. 


B. Neither the Bank Holding Company Act nor the 
National Bank Act Authorizes the States to Pro- 
hibit the Opening of National Banks or Deprives the 
Comptroller of the Currency of the Authority to 
Permit a National Bank to Commence the Business 
of Banking 


Apparently aware of the conflict between the National 
Bank Act and any State statute that purports to pro- 
hibit the opening for business of a national bank, the dis- 
trict court ruled that Sec. 7 of the Bank Holding Company 
Act of 1956 (12 U.S.C. 1846) “reserved” to the States the 
power, or “authorized” the States to do so (J.A. 437-488, 
451). We show here that that Act did not reserve or 
grant any new authority to the States in regard to the 
regulation of national banks. We then show that the Na- 
tional Bank Act directs the Comptroller to permit the 
opening of national banks in accordance with the criteria 
of Federal law only, so that prior to the passage of the 
Bank Holding Company Act, the States did not have any 
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authority to prohibit the opening of a national bank re- 
gardless of its ownership. 


1. The Bank Holding Company Act of 1956 does not 
Authorize a State to Prohibit the Opening of a National 
Bank within its Borders, Regardless of its Ownership. 
The question of the authority of the States to regulate or 
forbid group banking within its borders was the focus of 
substantial Congressional consideration in the enactment 
of the Bank Holding Company Act of 1956. Although Con- 
gress in effect granted new authority to the States to 
prohibit the expansion of bank holding company opera- 
tions across State lines, it deliberately refused to grant 
any new authority to the States to regulate or prohibit 
the operation of national banks within their borders. Both 
the legislative history of the Act and its clear language 
reflect the deliberate Congressional decision not to confer 
additional authority upon the States in regard to national 
banks. 


a. In 1955 the House of Representatives passed a bill 
(H.R. 6227) designed to regulate bank holding company 
activities, and prohibit their expansion except in the 
most limited circumstances. As the House report shows, 
the major premise of the bill was that bank holding com- 
panies are harmful per se. H. Rept. No. 609, 84th Cong., 
Ist Sess., pp. 2-6; 102 Cong. Ree. 6750. 

One of the major provisions of the bill was to prohibit 
the acquisition or establishment of subsidiary banks by 
bank holding companies, unless State law authorized such 
acquisition. Section 5 of the bill directed the Federal 
Reserve Board to deny any application by a bank holding 
company to acquire control or ownership of a bank 
(whether State or national), unless it was within 
the geographical area within which branches of State 
banks were permitted by State law, or unless the 
State specifically authorized such acquisition. 101 Cong. 
Ree. 8187. Similarly, the bill flatly prohibited further 
expansion by a bank holding company outside its home 
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state. Ibid. As the House report noted (H. Rept. 609, 
84th Cong., ist Sess., p. 15): 


Section 5 further provides that in no case could 
further expansion outside of the home State of a 
bank holding company or a subsidiary thereof be 
approved and applications within the home State 
could be approved only within the area within which 
branches of banks are permitted or where by State 
statute such expansion is specifically exempted from 
branch banking restrictions. 


* * * * 


** * The statutes of the States contain provisions 
clearly calculated to control the extent of banking 
operations by geographic limitations. It has been a 
generally recognized principle that such control could 
best be exercised by the individual State, depending 
on the banking needs of such State. * * * 


An amendment to the bill, which among other things, de- 
leted these grants of authority to the States, had been 
defeated in the House, by a margin of 41 votes. 101 


Cong. Rec. 8176. 

The Senate took a different approach to the question 
of the regulation of bank holding companies. In contrast 
to the House bill, which operated on the premise that bank 
holding companies were harmful per se, the Senate Com- 
mittee on Banking and Currency under its chairman, 
Senator Robertson of Virginia, adopted the philosophy of 
the Federal banking authorities, which was that bank 
holding companies are legitimate businesses which fre- 
quently provide benefits to the public, and should be sub- 
ject only to enough regulation to prevent unfair com- 
petition and undue concentration of banking activities. 
102 Cong. Rec. 6750. The Committee adopted this ap- 
proach by recommending passage of Senator Robertson’s 
pill (S. 2577). Sen. Rept. 1095, 84th Cong., 1st Sess., 
Part 1. Also in contrast to the House bill, was the ap- 
proach Senator Robertson’s bill took as to the proper 
agency to control bank holding company acquisitions. His 
pill specifically rejected the view that acquisitions across 
State lines should be absolutely prohibited, and that the 
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State should have the authority to prohibit acquisitions 
of both national and State chartered banks within its 
borders. On the contrary, Senator Robertson’s bill left 
the question of acquisitions across State lines to a case 
by case determination, and limited the State’s control 
over acquisitions within State borders to acquisitions of 
State chartered banks. Specifically, it sought to preserve 
the dual banking system by reserving to Federal au- 
thorities control over acquisitions of national banks. As 
the Senate report stated (Sen. Rept. 1095, 84th Cong., 
1st Sess., pp. 10-11) : 


In view of the adequate opportunity for expression 
of opinion on an application accorded to the Comp- 
troller of the Currency and the State bank supervi- 
sory authorities in appropriate cases by the bill, the 
committee deems it unnecessary and inadvisable to 
insert in the bill any arbitrary prohibition against 
the expansion of bank holding companies across State 
lines. Let any application for such expansion be de- 
cided on its merits in accordance with the procedure 
outlined in this bill. 


* * * * 


The same reasoning led the committee to believe 
that the bill should contain no provision leaving solely 
to State control determination of the question as to 
whether a bank holding company ean acquire an in- 
terest in a national bank. If our dual banking system 
is to operate as a truly dual system, the Federal au- 
thorities ought not to surrender their supervisory 
authority over national banks to State decision. This 
is not to say the Federal authorities ought not to con- 
sider carefully the views of State authorities regard- 
ing the management and control of national banks, 
but the ultimate determination of public interest in 
the national bank system should rest with the ap- 
propriate Federal authorities. [Emphasis added]. 


The original Robertson bill preserved States’ rights in 
this area, by allowing the States to be more restrictive 
in regard to the operation of bank holding companies 
within their borders than the Federal authorities or law 
would be. Consistent with its views about preserving the 


dual banking system, however, the bill made it clear that 
such power was reserved to the State only “within the 
limits of its proper jurisdictional authority” (Sen. Rept. 
No. 1095, supra, at p. 11), that is, in regard to State 
chartered banks. 

The Robertson bill did not reach the floor of the Senate 
during the first session of the 84th Congress. Over the 
summer recess, the committee had an opportunity for 
further study of the bill and for clarifying and technical 
amendments.. When Congress reconvened, the committee 
issued a supplementary report, which became part 2 of 
its original report. Sen. Rept. No. 1095, Part 2, 84th 
Cong., 2d Sess., p. 1. Among the provisions causing con- 
cern was Section 7 of the bill, which “preserved” to the 
States the authority to be more restrictive in regard to 
bank holding subsidiaries within their control than the 
Federal authorities. The concern was that this section 
actually conferred new authority upon the States. In 
order to make it clear that the bill was intended to confer 
no new authority upon the States, Sec. 7 was rewritten to 
provide simply that the bill should not be construed as 
preventing any State from exercising such powers as it 
had at the time of enactment, or that it may thereafter 
acquire. And, as if to emphasize its view that the States 
were not to have control over the operations of national 
banks, the committee reiterated in the second part of its 
report, that the reservation of rights to the States was to 
be read in light of the dual (ie., national and State) 
banking system, and that it did “not grant any new au- 
thority to States over national banks.” Sen. Rept. 1095, 
Part 2, supra, p. 5; 102 Cong. Rec. 6758. As the commit- 
tee phrased it (Ibid.) : 


In order to clarify the legislative history of section 
7, the committee wishes to emphasize that this section 
does not grant any new authority to States over na- 
tional banks. The purpose of the section is to pre- 
serve to the States those powers which they now have 
in our dual banking system. It is always of upper- 
most importance in legislation of this nature to pre- 
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serve the dual system of National and State banks, 
and section 7 must be viewed in that light. 

On the floor of the Senate the Robertson bill was amend- 
ed in one respect which is relevant here. Senator Douglas 
introduced an amendment which had the effect of forbid- 
ding acquisitions by bank holding companies across State 
lines, unless State law authorized such acquisitions. 102 
Cong. Rec. 6858. The Douglas amendment was adopted 
(102 Cong. Rec. 6863), and became Section 3(d) of the 
bill, which directed the Federal Reserve Board to deny 
any applications for the acquisition of ownership or con- 
trol of voting shares of a bank by an out of State bank 
holding company, unless State law expressly authorized 
such acquisitions. 12 U.S.C. 1842(d). The amended bill 
in effect allowed State law to prohibit acquisitions by out 
of State holding companies, and to that extent conferred 
new authority upon the States. In all other respects, 
however, the bill merely preserved existing State authority 
and clearly did not confer any new authority upon the 
States to regulate or control national banks. 

The Robertson bill, with the Douglas amendment, 
passed the Senate. 102 Cong. Rec. 6946. The House con- 
curred in the Senate amendments, thereby adopting 
Senator Robertson’s bill (102 Cong. Rec. 7161), which, 
with the President’s signature, became the Bank Holding 
Company Act of 1956. 102 Cong. Rec. 7941; Pub. L. 511, 
84th Cong., 2d Sess., 70 Stat. 138. 

b. The language of the Act clearly reflects the Con- 
gressional decision not to confer any additional authority 
upon the States to regulate or control national banks, with 
the sole exception of acquisitions by bank holding com- 
panies across state lines. Where, in Sec. 3(d), Congress 
intended to make the acquisitions dependent upon State 
law, it directed the Federal Reserve Board in unmistaka- 
ble language to deny all applications by a bank holding 
company to acquire ownership or control of an out of 
State bank, unless the statute of that State authorized 
such acquisition. 12 U.S.C. 1842(d), App. A, infra, pp. 
62. Congress adopted this provision knowing full well 
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that it gave the States a limited authority to affect na- 
tional banks by preventing the ownership of national 
banks from passing to out of State holding companies, and 
so ran counter to the general policy of the National Bank 
Act which is to give the Federal authorities exclusive 
control and jurisdiction over national banks.** 102 Cong. 
Rec. 6861. By contrast, Sec. 7 states in equally clear 
terms that the States are to retain only their existing 
jurisdiction in regard to banks, bank holding companies, 
and their subsidiaries. 12 U.S.C. 1846. And that provi- 
sion was accompanied by express legislative history to the 
effect that it was not intended to confer any new authori- 
ty upon States over national banks. Sen. Rept. No. 1095, 
Part 2, 84th Cong., 2d Sess., p. 5. It is therefore clear 
that the Bank Holding Company Act conferred new au- 
thority upor. States only to prohibit acquisitions by bank 
holding companies across State lines, but conferred no 
new or additional power upon the States to regulate, 
control or prohibit the operation of national banks within 
their borders. 

2. Since the National Bank Act Directs the Comptroller 
to Charter National Banks and Authorize Them to Com- 
mence the Business of Banking in Accordance with the 
Criteria of Federal Law Only, the States Have No Au- 
thority to Prohibit the Opening of National Banks. 
The district court erred in relying on the Louisiana 
statute for the additional reason that the National Bank 
Act provides a complete, exclusively Federal, system for the 
formation and chartering of national banks and licensing 
them to do business. Deitrick v. Greaney, 309 U.S. 190, 
194. 

The language of the Act makes it clear that the Comp- 
troller is directed to look only to the provisions of Federal 
law to determine whether a national bank is lawfully en- 
titled to commence the business of banking, and is there- 

26 The primary exception to that general policy is contained 
in the Banking Act of 1933 (12 U.S.C. 36) which permits na- 
tional banks to establish branches only to the geographical ex- 
tent permitted by State law. 102 Cong. Rec. 6861; see also, 
supra, pp. 7, 9. 
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fore entitled to a certificate to that effect. Before he is 
to issue such a certificate, R.S. § 5168 (12 U.S.C. 26) di- 
rects the Comptroller, after receiving notice from the bank 
that it “has complied with all the provisions of this Title 
required to be complied with before an association shall 
be entitled to commence the business of banking”,*" to 
examine the condition of the bank, especially the amount 
of capital and the name, address and good faith stock 
ownership of the directors, and generally whether the 
bank “has complied with all the provisions of this Title 
required to entitle it to engage in the business of bank- 
ing.” If, after such an examination, the Comptroller 
finds “that such association is lawfully entitled to com- 
mence the business of banking”, R.S. $5169 (12 U.S.C. 
27) directs him to issue a certificate. Thus, the only 
criteria for determining a national Bank’s right to 
commence business are “the provisions of this Title”, 
that is, the provisions of the National Bank Act. Fur- 
ther, as if to remove any possibility of doubt, Section 
5169 (12 U.S.C. 27) provides that the Comptroller may 
withhold a certificate “whenever he has reason to sup- 
pose” that the bank was formed “for any other than the 
legitimate objects contemplated by this Title.” In short, 
the bank’s right to commence business, and the legitimacy 
of its objectives, are to be measured solely by the criteria 
prescribed by federal law. State law is to play no role in 
the establishment of national banks, or in their right to 
engage in business. 

That State law has no role in the formation of na- 
tional banks or their right to commence the business of 
banking is clear not only from the language of the Na- 
tional Bank Act, but also from its purpose, and the deci- 
sions of the Supreme Court. As we noted above (supra, 
p. 3) the National Bank Act was passed during the 
Civil War to meet a national need for a sound, uniform 
national banking system. For that reason, the require- 


37 The “Title” refers to Title LXII of the Revised Statutes, 
entitled “National Banks.” In Title 12, United States Code, the 
word has been changed to “chapter”, referring to Ch. 2, National 
Banks. 
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ments for the formation of the banks and their com- 
mencing the business of banking were to be federal, as 
was to be their regulation. As the Supreme Court has 
said, “The National Bank Act constitutes by itself a com- 
plete system for the establishment and government of 
National Banks.” Deitrick v. Greaney, 309 U.S. 190, 
194; Cook County Nat. Bank v. United States, 107 U.S. 
445, 449. 

In those few instances where Congress has chosen to 
refer to State law in the National Bank Act, or other 
banking statutes, it has done so in clear and unmistaka- 
ble language.** The fact that it did not do so in regard 
to the national banks’ entitlement to commence the busi- 
ness of banking is therefore highly persuasive of its 
intention that State law not govern. Franklin National 
Bank v. New York, supra, 347 U.S. at 378. It would be 
entirely improper, therefore, to impute to Congress an 
intent to make the opening of national banks subject to 
the local restrictions of State law, whether based upon 
ownership or other considerations. 

3. The District Court Erred in Holding That Sec. 3(5) 
of the Louisiana Act 275 of 1962 Deprived the Comptrol- 
ler of His Authority to Permit Whitney-Jefferson to Com- 
mence the Business of Banking. Since neither the Na- 
tional Bank Act nor the Bank Holding Company Act re- 
quires or authorizes the Comptroller to base the issuance 
of a Certificate of Authority upon the restrictions of State 
law, the Louisiana Act 275 of 1962 can have no bearing or 
application here. If, as the district court apparently 
believed, the Louisiana statute was intended to restrict or 
deprive the Comptroller of his authority to permit the 
opening of a national bank, it is in conflict with the Na- 
tional Bank Act (R.S. $§ 5168, 5169, 12 U.S.C. 26, 27). 
And if, as appellees may argue, it was intended to make 


38 F.g., 12 U.S.C. 24 (eighth) (contributions to charities); 12 
U.S.C. 36 (c) (establishment of branch banks); 12 U.S.C. 99 
(security for the deposit of State funds); 12 U.S.C. 85 and 
371 (interest rates). See also, 12 U.S.C. 1842(d) (acquisitions of 
banks by out of state holding companies). 


44 


unlawful the opening of a national bank for business, it 
is also in express conflict with the National Bank Act 
(R.S. § 5186, as amended, and $ 5169, 12 U.S.C. 24, 27), 
because, as we have shown above, the State has no 
more authority to prevent the opening of a national bank, 
than it would to require it to be closed. In each case 
the State law would be in conflict with Federal law, and 
would effectively destroy national banks and prevent them 
from performing the Federal duties for which they were 
created. In each case, therefore, the State law would, 
under the Supremacy Clause, have to give way to Federal 
law. Franklin National Bank v. New York, 347 U.S. 373; 
McCulloch v. Maryland, 4 Wheat. 316. See, supra, pp. 
32-35. We show here that the contentions which have 
been or may be urged to support the application of Sec. 3 
(5) of the Louisiana Act 275 of 1962 to national banks * 
cannot be sustained. 


a. It may be urged that the prohibition contained in 
Louisiana Act 275 of 1962 against the opening of a bank 


in Louisiana owned by a bank holding company is merely 
the equivalent of requiring holding companies to divest 
themselves of ownership of national banks within the 
State, and that the State has authority to require such 
divestiture. Any such contention must fail, because both 
its premise and its conclusion are unsound. 

A State prohibition against opening a national bank is 
a more severe and direct interference with the ability of 
a national bank to perform the Federal functions for 
which it was created than any requirement concerning 
the ownership of the shares of a national bank. For a 
prohibition against opening a duly organized national 


* Since this Louisiana statute, unlike the statute upon which 
it was apparently modeled (the Georgia Bank Holding Company 
Act, 102 Cong. Rec. 6752-3), does not specifically apply to na- 
tional banks, long-established standards of adjudication should 
have led the district court, we submit, to read it narrowly, as 
applying only to state chartered banks, so as to avoid any con- 
flict with Federal law. Cf. Alma Motor Co. v. Timken Co., 329 
U.S. 129, 136-137. This rule has particular force in passing on 
requests for injunctive relief. Mayo v. Canning Co., 309 U.S. 310. 
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bank owned by a bank holding company, like a require- 
ment that such a bank be closed, would automatically pre- 
vent the bank from performing its functions. A require- 
ment of divestiture only, however, might enable the na- 
tional bank to commence or continue in business until 
the sale of the stock, thus permitting it to perform the 
Federal functions for which it was created. Moreover, 
any State prohibition against opening a national bank is 
in clear and express conflict with R.S. § 5136, as amended, 
and $$ 5168 and 5169 (12 U.S.C. 24, 26, 27) of the Na- 
tional Bank Act, and with See. 19 of the Banking Act 
of 1933 (12 U.S.C. 61) while the conflict between a re- 
quirement of divestiture and Federal law. (R.S. 
$5139, as amended, 12 U.S.C. 52 and 12 U.S.C. 61) is 
less obvious. Regardless of whether a State has authority 
to require divestiture of a national bank stock, therefore, 
it is clear that it cannot prohibit the opening of a national 
bank. 

At any rate the conclusion that a State may require 
bank holding companies to divest themselves of shares of 
national banks within its borders would appear to be in- 
correct. Such a requirement would run head on into a 
fundamental policy of the National Bank Act, that is, the 
policy to encourage the free transferability of national 
bank stock, so as to increase its value and thereby encour- 
age investment in these Federal instrumentalities. Con- 
gress embodied that policy in the National Bank Act 
(R.S. 5139, as amended, 12 U.S.C. 52) and the Supreme 
Court early recognized and honored that policy. First 
Nat. Bank v. Lanier, 11 Wall. (78 U.S.) 369, 377-378; 
Earle v. Carson, 188 U.S. 42, 46-47; Buffalo Third Nat. 
Bank v. Buffalo German Ins. Co., 193 U.S. 581, 589-593. 
In accordance with that policy, both the Federal and State 
courts have followed Federal law in regard to the trans- 
ferability of national bank stock, notwithstanding con- 
trary State law, and have ruled that States cannot limit 
the transferability of national bank stock. Doty v. First 
Nat. Bank, 3 N.D. 9, 58 N.W. 77; McClelland v. Mer- 
chants & Miners Nat. Bank, 77 Colo. 302, 236 Pac. 714, 
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715; Continental Nat. Bank v. Eliot Nat. Bank, 7 Fed. 
369, 370-371 (C.C., D. Mass.). Accord: Scott v. Bank, 15 
Fed. 494, 499 (C.C.S.D.N.Y.) ; Sibley v. Bank, 183 Mass. 
515, 519-521. Any State law which substantially impairs 
the free transferability of the stock of national banks 
would therefore appear to be in conflict with this Congres- 
sional policy, as embodied in the National Bank Act (R.S. 
$ 5139, as amended, 12 U.S.C. 52). 

A State statute requiring divestiture of national bank 
stock and prohibitions against its acquisition by bank 
holding companies would sharply reduce the value of such 
stock by increasing the amount of such stock available 
for sale, and reducing the number of potential buyers. 
Such State legislation would substantially reduce the 
value of national bank stock, thus severely impairing the 
ability of national banks to attract capital and thereby 
to fulfill their Federal duties. In our view, the States 
may not so impair the ability of national banks to dis- 
charge the Federal duties placed upon them. Franklin 
National Bank v. New York, 347 U.S. 373. 

Moreover, Congress in the Banking Act of 1988 directed 
that the regulation of bank holding companies’ ownership 
of the stock of national banks should be vested in Fed- 
eral authorities, the Board of Governors of the Fed- 
eral Reserve System, under criteria set forth by Fed- 
eral law. 12 U.S.C. 61. That Act gives the Board au- 
thority to grant permission to bank holding companies 
to vote the stock they own in national banks, as the 
Board believes “the public interest may require.” Ibid. 
Any attempt by a State to forbid the exercise of such con- 
trol by requiring divestiture, would therefore appear to 
be in conflict with the terms and policy of Federal law. 
12 U.S.C. 61. 

One additional consideration sharply militates against 
any contention that the States have authority to require 
divestiture of national bank stock. The Senate Commit- 
tee which reported the Bank Holding Company Act was 
strongly of the view that Federal law did not and should 
not leave “solely to State control determination of the 
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question as to whether a bank holding company can ac- 
quire an interest in a national bank.” Sen. Rept. 1095, 
Part 1, 84th Cong., 1st Sess., pp. 10-11. The committee 
believed that such determinations should remain “with 
the appropriate Federal authorities” (Ibid.) that is, with 
the Federal Reserve Board. (see supra, pp. 37-40, 
34-35, 46) With the enactment of the bill, the views 
of the committee became those of Congress*® (see 
supra, p. 40). Since Congress thus believed and 
intended that the States did not and should not have 
the authority to determine whether or not a bank holding 
company should acquire ownership or control of national 
banks,"’ the courts should be reluctant to conclude that 
they do have such authority, and even more reluctant to 
conclude that they have authority to preclude the opening 
of a national bank. 

b. The district court relied (J.A. 437) upon two State 
court opinions to support its view that the Louisiana Act 
275 of 1962 could properly apply to prohibit the opening 
of a national bank owned or controlled by a bank holding 
company, Braeburn Securities Corp. v. Smith, 15 Ml. 2d 
55, 153 N.E. 2d 806, appeal dismissed, 359 U.S. 311; 
and Opinion of the Justices, 151 A. 2d 236 (N.H.). That 
reliance was misplaced, because neither case involved a 
statute which prohibited the opening of a national bank 
or otherwise directly interfered with its ability to dis- 
charge the functions for which it was created. 

In Braeburn Securities Corp., supra, an Illinois cor- 
poration which was engaged in investing in securities, 


40 Except in regard to the Douglas amendment (12 U.S.C. 
1842(d), which is, of course, not applicable here. 


41 The legislative history in this regard contains one inconsistency. 
Although the committee report contained a clear and unequivocal 
statement that States did not and should not have such con- 
trol (supra, p. 38), Senator Robertson on the floor of the Sen- 
ate stated that the States would have authority to pass legisla- 
tion prohibiting future acquisitions of stock by bank holding 
companies. And the sample legislation to which he referred 
affected national as well as State chartered banks. 102 Cong. 
Rec. 6752-6753. Even if Senator Robertson’s statement was in- 
tentional, we think it is outweighed by the committee report. 
See 2 Sutherland, Statutory Construction (Third Ed.) §§ 5006, 
5012, pp. 493-3, 502-4. 
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including the stock of banks and bank holding companies, 
brought an action to have the Illinois Bank Holding Com- 
pany Act declared unconstitutional. That Act prohibited 
bank holding companies from the future acquisition of 
ownership or control of banks located in Illinois, including 
both State and national banks. 153 N.E. 2d at 808. The 
issues raised by the plaintiff under the State and Federal 
Constitutions pertained to improper legislative classifica- 
tion, 153 N.E. at 809. Plaintiff apparently asserted no 
conflict with the National Bank Act or the Banking Act 
of 1933. Ibid. The Supreme Court of Illinois held that 
the Illinois statute was constitutional, addressing itself 
fully to each of the contentions raised by plaintiff. In 
regard to the question of the Act’s application to the ac- 
quisition of stock of national banks, the Illinois Court 
discussed the problem in one paragraph of an otherwise 
lengthy opinion. 153 N.E. 2d at 810. It noted that Con- 
gress, in adopting the Bank Holding Company Act of 
1956, did not attempt to preempt the field of regulating 
bank holding companies. Apparently without the benefit 
of the Senate Report which clearly indicated that the 
reservation of power to the States contained in Sec. 7 
(12 U.S.C. 1846) was intended to be solely a reservation 
of their power in regard to State chartered banks,* the 
Illinois Court concluded that State law could validly apply 
to prohibit bank holding companies from acquiring owner- 
ship or control of national banks. Ibid. On its appeal to 
the Supreme Court, plaintiff relied primarily on asser- 
tions of deprivation of equal protection and due process 
under the 14th Amendment. It did not assert any conflict 
between the State law and the National Bank Act or the 
Banking Act of 1933 but did urge that only Federal law 
governed acquisition of stock of national banks. The Su- 


42Sen Rept. 1095, Part 1, 84th Cong., 1st Sess., pp. 10-11; 
Sen Rept. 1095, Part 2, 84th Cong., 2d Sess., p. 5. See supra, 
pp. 36-40. 


43 Jurisdictional Statement in No. 718, S. Ct., O.T. 1958, pp. 
6-10, 25-32. It did, however, suggest that only the Federal gov- 
ernment had the authority to control the acquisition of stock of 
national banks, and that the Bank Holding Company Act pre- 
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preme Cour: dismissed the appeal for want of a substan- 
tial Federal question. 359 U.S. 311. 

The secorid opinion relied upon by the district court 
was an advisory opinion by the members of the Supreme 
Judicial Court of New Hampshire, in response to a re- 
quest for advice from the legislature of that State. 
Opinion of the Justices, 151 A. 2d 236. As in the case 
of the Illinois statute, the proposed New Hampshire bill 
contained no prohibition against the opening of national 
banks, and no requirement of divestiture, but only pro- 
hibited future acquisitions by bank holding companies. 
151 A. 2d at 238. Although recognizing that even the ap- 
plication of this limited State law to national banks 
raised a serious and substantial question, the New Hamp- 
shire Court determined, apparently without the benefit 
of the legislative history of the Bank Holding Company 
Act of 1956: to follow the decision in Braeburn Securities, 
supra, 151 A. 2d at 239. 

Neither decision relied upon by the district court is in 
point here. Neither of the State statutes tested in those 
cases contained any provision comparable to the only 
provision of Louisiana law which is in issue here. Unlike 
Sec. 3(5) of the Louisiana Act 275 of 1962, neither 
statute contained any prohibition against the opening of 
any national bank, or indeed, any provision requiring 
divestiture by bank holding companies of ownership in 
such banks. The State laws there involved only the pro- 
hibition against future acquisition of bank stock, and no 


empted the jield of regulation of bank holding companies, Id. at 
pp. 10-11, 32-35. Appellees contended that neither of these Fed- 
eral questions were before the Supreme Court, because they had 
not been properly preserved under Illinois procedures. Appellees’ 
Motion to Dismiss or Affirm, pp. 13-14. 


44 Without the reservation of power to the States contained in 
Sec. 7 (12 U.S.C. 1846), the Bank Holding Company Act would 
probably have been found to have preempted the field. in regard 
to state chartered as well as national banks. With that reserva- 
tion, however, there appears to be no substantial question of the 
Federal constitutionality of State statutes such as those in 
Braeburn Securities, supra, in their application to state chartered 
banks. See Noble State Bank v. Haskell, 219 U.S. 104. 
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provision which would directly prevent the national banks 
from performing their Federal functions, and no pro- 
vision which was in conflict with 12 U.S.C. 24, 26, and 
27. Lastly, the only substantial Federal questions pre- 
sented by the statutes involved in those cases, whether 
they conflicted with terms or policy of R.S. 5139, as 
amended (12 U.S.C. 52) of the National Bank Act, or 
with Sec. 19 of the Banking Act of 1933 (12 U.S.C. 61), 
or with the expressed intent of Congress in adopting the 
Bank Holding Company Act of 1956 (see, supra, pp. 36- 
40, 46-47), ‘va5 not raised, briefed or argued. 


II 


The District Court’s Judgment Cannot Be Sustained on 
the Ground that Whitney-Jefferson Is a Branch of 
Whitney-New Orleans, Because Congress Recognized the 
Distinctions Between Group and Branch Banking, and 
Did Not Wish to Impose the State Restrictions Against 
Branch Banking upon Affiliates of Bank Holding 
Companies 


This suit was brought upon the theory that Whitney- 
Jefferson is simply a branch of Whitney-New Orleans, 
and its establishment is unlawful under the provisions of 
the Banking Act of 1933 (12 U.S.C. 36), which impose 
upon national banks the geographical limitations of State 
laws against branch banking. Although the district court 
refused to find in favor of appellees on this point, they 
may try to defend the district court order on that ground. 

The short and dispositive answer to any such attempt 
is that Congress, in both the Banking Act of 1933 and 
the Bank Holding Company Act of 1956, recognized the 
substantial differences between branch, chain and group 
banking, provided one kind of prohibition against branch 
banking, and a wholly different set of provisions to 
regulate chain and group banking, expressly rejecting 
efforts to make the prohibitions against branch banking 
applicable to the banks which are owned or controlled by 
bank holding companies. 
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A. As we have noted in the introductory material set 
forth above (supra, pp. 6-7), the distinctions between 
branch banking on the one hand and group banking on 
the other, were well recognized both by persons krowl- 
edgable in the field of banking, and by Congress, well 
before the adoption of the Banking Act of 1933. Indeed, 
in 1930 the House Committee on Banking and Currency 
held extensive hearings on the subject of “Branch, Chain 
and Group Banking.” * The substantial distinctions be- 
tween these types of multiple unit banking were suc- 
cinctly summarized at the time by a leading student of 
banking in the following terms (Cartinhour, Branch, 
Group and Chain Banking, (1931), pp. 59-60) : 


* * * Branch banking is a system in which the 
branches are merely offices of the parent institution, 
extensions of it, but under its direction, with the 
same officers, management and corporate existence. 
All of the units of the organization become merged 
into a single corporation with a common capital, and 
the entire resources of the parent bank stand be- 


hind the branch. Only one legal entity is existent in 
a branch system. On the other hand, chain and 
group banks are separate corporate entities, each 
with its own name, officers, directors, operated quite 
independently of all the others in the chain, but 
owned by the same central holding company or in- 
dividual or group of individuals. Each bank has 
separate capital and is a distinct organization. * * * 


When Congress, under the leadership of Senator Glass 
of Virginia, adopted the Banking Act of 1983, it chose to 
limit branch banking for national banks to the geo- 
graphical limits imposed upon state chartered banks by 
State law (Sec. 23, 12 U.S.C. 36(c)). In regard to chain 
and group banking, however, Congress, although imposing 
certain regulatory obligations and conditions,"* refused 
to impose the branch banking limitations on separate 


45 Hearings before the House Committee on Banking and Cur- 
rency on “Branch, Chain and Group Banking”, 71st Cong., 2d 
Sess. (1930). 


46 See p. 8, supra. 
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banks owned or controlled by the same persons or bank 
holding companies. In regard to national bank subsidiaries 
of bank holding companies, Congress adopted a scheme 
for regulation and control by a Federal regulatory agency 
(the Federal Reserve Board), but no flat prohibitions on 
expansion based upon State law. Sec. 19, 12 U.S.C. 61. 
Indeed, Congress even adopted separate and mutually ex- 
clusive definitions for branch banking on the one hand 
(12 U.S.C. 36(f)), and chain and group banking on the 
other (Sec. 2, 12 U.S.C. 221a). 

That Congress deliberately chose to treat branch bank- 
ing separately and differently from group banking is 
clear not only from the statutory language, but also from 
the legislative history." Indeed, the distinctions between 
branch banking on the one hand, and chain and group 
banking on the other, was so generally recognized and 
accepted that Senator Glass, the chief author and sponsor 
of the Banking Act of 1933,* made the following state- 
ment on the floor of the Senate a few months before its 
enactment: 


Mr. President: There may now be established chain 
and group banking systems. There are many such 
systems. I am not addressing myself to anybody 
whose confusion of mind is such that he can not 
differentiate a chain and group banking system from 
a branch banking system. They are, of course, en- 
tirely different.” 


Those favoring State control over all bank holding 
company activities long attempted to persuade Congress 
to change the law, so that the acquisition of ownership 
or control of banks would be prohibited where the estab- 
lishment of branches of banks was prohibited by State 


47 Sen. Rept. 584, 72d Cong., 1st Sess., pp. 10, 11, 15, 16; H. 
Rept. 150, 73rd Cong., 1st Sess., pp. 3-4. Although the Senate 
report was made in the prior Congress, it pertained to a bill 
which was, in all respects material here, the same as the bill 
which became the Banking Act of 1933, 77 Cong. Rec. 5892. 


48102 Cong. Rec. 6750; 77 Cong. Rec. 5863, 5892. 
4976 Cong. Rec. 1998. 
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law. As we noted above (supra, pp. 36-87), in 1955 the 
House of Representatives passed a bill (H.R. 6227) which 
accomplished that end, by directing the Federal Reserve 
Board to deny any application by a bank holding company 
to acquire control or ownership of a bank (State or na- 
tional), unless it was within the geographical area within 
which State law permitted branch banking to State char- 
tered banks, or unless specifically authorized by State law. 
101 Cong. Rec. 8187. The Senate committee expressly re- 
jected this approach, because it did not wish to leave 
final control over acquisition of national banks to States 
(see, supra, pp. 38-40), and because (Sen. Rept. 1095, 
Part 1, 84th Cong., 1st Sess., p. 11): 


The committee decided against inclusion of a pro- 
vision in the bill that would automatically apply 
State laws concerning branch banking to bank hold- 
ing company operations. The purposes of branch 
banking laws are not identical with the purpose of 
this bill to control bank holding companies. * * * 
It is believed the bill contains adequate provisions 


to regulate bank holding company operations without 
an arbitrary tiein with branch banking laws. 

On the ficor of the Senate, Senator Robertson, the 
sponsor and manager of the Senate bill explained his 
views and those of his committee even more explicitly 
(102 Cong. Rec. 6753) : 


The committee also decided against the inclusion of 
a provision in the bill which would automatically 
apply State law concerning branch banking to bank- 
holding company operations. This provision was con- 
tained in the House bill and was advocated by the 
Independent Bankers Association. A bank branch is, 
by form ownership, and functions, vastly different 
from a bank-holding company affiliate. 


Senator Robertson then inserted into the Congressional 
Record a chart showing clearly the many differences be- 
tween a bank affiliated with a bank holding company, and 
the branch of bank. 102 Cong. Rec. 6753-6754." As we 


© For the convenience of the Court, we have reprinted the 
chart as Appendix B, infra, pp. 64-67. 
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have noted above (supra, p. 40), the views of Senator 
Robertson and his committee prevailed, and his bill with 
the exception of a few amendments not pertinent here, 
became the Bank Holding Company Act of 1956. 

In light of the express and clear Congressional rejec- 
tion of attempts to make group banking subject to State 
limitations against branch banking, appellees’ attempt to 
do precisely the same thing in this case must fail. This 
Court has recently rejected a similar effort to make the 
State prohibitions against branch banking applicable to 
chain banking. Camden Trust Co. v. Gidney, 112 U.S. 
App. D.C. 197, 301 F. 2d 521, petition for rehearing en 
bane denied, Id., certiorari denied, 369 U.S. 886. The 
reasoning and holding of this Court’s decision in that 
case are controlling here. Indeed, by the very enactment 
of the Bank Holding Company Act of 1956 Congress has 
made its intent that group banking is to be treated in 
a wholly different fashion than branch banking even 
clearer than its intent that branch banking restrictions 
are inapplicable to chain banking. 

Similarly, the Ninth Circuit has, in a case substantially 
on all fours with one at bar, recently rejected an attempt 
to hold the branch banking prohibitions of 12 U.S.C. 36 
applicable to an affiliate of a bank holding company. First 
Nat. Bank of Billings v. First Bank Stock Corp., 306 F. 
2d 937 (C.A. 9). And the Fifth Circuit has recently re- 
jected a similar effort to apply 12 U.S.C. 36 to limit the 
authority of a national bank to open limited banking 
offices. State of Texas v. Nat. Bank of Commerce, 290 
F, 2d 229 (C.A. 5), certiorari denied, 368 U.S. 832. 

B. We need not consider here whether the branch 
banking restrictions of State law incorporated into 12 
U.S.C. 36 could ever apply to prohibit the Comptroller 
from issuing a Certificate of Authority to permit a na- 
tional bank to commerce the business of banking (12 
U.S.C. 27), because it is clear in this case that in fact, as 
well as in law, Whitney-Jefferson is not a branch of 
Whitney-New Orleans. For, with the possible exception 
of stock ree differences between a branch 
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bank and a bank affiliated with a bank holding com- 
pany, such as corporate organization, supervision, board 
of directors,’ management, capital structure, deposits, 
loan limits, loanable funds and termination (App. B, 
infra, pp. 64-67), which prompted Congress to treat 
the group banking differently than branch banking, is 
present here. Indeed, in the recent Ninth Circuit decision 
refusing to apply the limitations of State law incor- 
porated by 12 U.S.C. 36 to an affiliate of a bank, the re- 
lationship between the two banks was closer than the 
relationship between Whitney-New Orleans and Whitney- 
Jefferson. First Nat. Bank of Billings v. First Nat. Bank 
Stock Corp., 306 F. 2d 397 (C.A. 9). The same result 
should follow here. 


CONCLUSION 


For the foregoing reasons, the judgment of the district 
court should be reversed, with instructions to dismiss 
the action for want of standing, or, in the alternative, to 
enter judgment on the merit for appellants. 


Respectfully submitted, 


JOSEPH D. GUILFOYLE, 
Director of Operations, 
Civil Division, 


Davip C, ACHESON, 
United States Attorney, 


MoRTON HOLLANDER, 

Davip L. RosE, 
Attorneys, 
Department of Justice, 
Washington 25, D.C. 


APRIL, 1963 
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APPENDIX A 


1. The Constitution of the United States provides in 
pertinent part, Article VI, cl. 2: 


This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; 
and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the su- 
preme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Con- 
stitution or Laws of any State to the Contrary not- 
withstanding. 


2. The National Bank Act provides in pertinent part: 
a. R.S. § 5136, as amended, 12 U.S.C. 24: 


Upon duly making and filing articles of associa- 
tion and an organization certificate a national bank- 
ing association shall become, as from the date of the 
execution of its organization certificate, a body cor- 
porate, and as such, and in the name designated in 
the organization certificate, it shall have power— 


First. To adopt and use a corporate seal. 


Second. To have succession from February 25, 
1927, or from the date of its organization if organ- 
ized after February 25, 1927, until such time as it 
be dissolved by the act of its sharehouders owning 
two-thirds of its stock, or until its franchise becomes 
forfeited by reason of violation of law, or until ter- 
minated by either a general or special Act of Con- 
gress or until its affairs be placed in the hands of a 
receiver and finally wound up by him. 


Third. To make contracts. 


Fourth. To sue and be sued, complain and defend, 
in any court of law and equity, as fully as natural 
persons. 


Fifth. To elect or appoint directors, and by its 
board of directors to appoint a president, vice presi- 
dent, cashier, and other officers, define their duties, 
require bonds of them and fix the penalty thereof, 
dismiss such officers or any of them at pleasure, and 
appoint others to fill their places. 
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Sixth. To prescribe, by its board of directors, by- 
laws not inconsistent with law, regulating the man- 
ner in which its stock shall be transferred, its di- 
rectors elected or appointed, its officers appointed, its 
property transferred, its general business conducted, 
and the privileges granted to it by law exercised and 
enjoyed. 


Seventh. To exercise by its board of directors or 
duly authorized officers or agents, subject to law, all 
such incidental powers as shall be necessary to carry 
on the business of banking; by discounting and 
negotiating promissory notes, drafts, bills of ex- 
change, 2nd other evidences of debt; by receiving 
deposits; by buying and selling exchange, coin, and 
bullion; by loaning money on personal security; 


and by obtaining, issuing, and circulating notes ac- 
+ “_* & 


cording to the provisions of this chapter. 
b. B.S. § 5139, as amended, 12 U.S.C. 52: 


The capital stock of each association shall be di- 
vided into shares of $100 each, or into shares of 
such less amount as may be provided in the articles 
of association, and be deemed personal property, and 
transferable on the books of the association in such 
manner as may be prescribed in the by-laws or arti- 
cles of association. Every person becoming a share- 
holder by such transfer shall, in proportion to his 
shares, succeed to all rights and liabilities of the 
prior holder of such shares; and no change shall 
be made in the articles of association by which the 
rights, remedies, or security of the existing credi- 
tors of the association shall be impaired. * * * 


ce. R.S. § 5168, 12 U.S.C. 26: 


Whenever a certificate is transmitted to the Comp- 
troller of the Currency, as provided in this Title, 
and the association transmitting the same notifies the 
Comptroller that at least fifty per centum of its 
capital stock has been duly paid in, and that such 
association has complied with all the provisions of 
this Title required to be complied with before an 
association shall be authorized to commence the busi- 
ness of banking, the Comptroller shall examine into 
the condition of such association, ascertain especially 
the amount of money paid in on account of its capi- 
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tal, the name and place of residence of each of its 
directors, and the amount of the capital stock of 
which each is the owner in good faith, and generally 
whether such association has complied with all the 
provisions of this Title required to entitle it to en- 
gage in the business of banking; and shall cause to 
be made and attested by the oaths of a majority of 
the directors, and by the president or cashier of the 
association, a statement of all the facts necessary 
to enable the Comptroller to determine whether the 
association is lawfully entitled to commence the 
business of banking. 


d. R. S. $5169, 12 U.S.C. 27: 


If, upon a careful examination of the facts so re- 
ported, and of any other facts which may come to 
the knowledge of the Comptroller, whether by means 
of a special commission appointed by him for the 
purpose of inquiring into the condition of such asso- 
ciation, or otherwise, it appears that such association 
is lawfully entitled to commence the business of 
banking, the Comptroller shall give to such associa- 
tion a certificate, under his hand and official seal, 
that such association has complied with all the pro- 
visions required to be complied with before commenc- 
ing the business of banking, and that such association 
is authorized to commence such business. But the 


Comptroller may withhold from an association his 
certificate authorizing the commencement of busi- 
ness, whenever he has reason to suppose that the 
shareholders have formed the same for any other 
we the legitimate objects contemplated by this 
Title. 


2. The Banking Act of 1933 (Act of June 16, 1933, 
48 Stat. 1890) provides in pertinent part: 


a. Section 23, as amended, 12 U.S.C. 36: 


The conditions upon which a national banking 
association may retain or establish and Operate a 
branch or branches are the following: 


(a) A national banking association may retain 
and operate such branch or branches as it may have 
had in lawful operation on February 25, 1927, and 
any national banking association which continuously 
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maintained and operated not more than one branch 
for a period of more than twenty-five years immedi- 
ately preceding February 25, 1927, may continue to 
maintain and operate such branch. 

(b) If a State bank is after February 25, 1927, 
converted into or consolidated with a national bank- 
ing association, or if two or more national banking 
associations are consolidated, such converted or con- 
solidated association may, with respect to any of 
such banks, retain and operate any of their branches 
which mey have been in lawful operation by any 
bank on February 25, 1927. 

(ec) A national banking association may, with the 
approval of the Comptroller of the Currency, estab- 
lish and operate new branches: (1) Within the 
limits of the city, town or village in which said 
association is situated, if such establishment and 
operation are at the time expressly authorized to 
State banks by the law of the State in question; and 
(2) at any point within the State in which said 
association is situated, if such establishment and 
operation are at the time authorized to State banks 
by the statute law of the State in question by lan- 
guage specifically granting such authority affirma- 
tively and not merely by implication or recognition, 
and subject to the restrictions as to location imposed 
by the law of the State on State banks. In any State 
in which State banks are permitted by statute law 
to maintain branches within county or greater lim- 
its, if no bank is located and doing business in the 
place where the proposed agency is to be located, any 
national banking association situated in such State 
may, with the approval of the Comptroller of the 
Currency, establish and operate, without regard to 
the capital requirements of this section, a seasonal 
agency in any resort community within the limits 
of the county in which the main office of such asso- 
ciation is located, for the purpose of receiving and 
paying out deposits, issuing and cashing checks and 
drafts, and doing business incident thereto: Pro- 
vided, That any permit issued under this sentence 
shall be revoked upon the opening of a State or na- 
tional bank in such community. seat 


* * * * 


(f) The term “pranch” as used in this section 
shall be held to include any branch bank, branch 
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office, branch agency, additional office, or any branch 
place of business located in any State or Territory 
of the United States or in the District of Columbia 
at which deposits are received, or checks paid, or 
money lent. 


b. Section 19, as amended, 12 U.S.C. 61: 


In all elections of directors, each shareholder shall 
have the right to vote the number of shares owned 
by him for as many persons as there are directors 
to be elected, * * * except that * * * (4) shares 
controlled by any holding company affiliate of a 
national bank shall not be voted unless such holding 
company affiliate shall have first obtained a voting 
permit as hereinafter provided, which permit is in 
force at the time such shares are voted, but such 
holding company affiliate may, without obtaining 
such permit, vote in favor of placing the association 
in voluntary liquidation or taking any other action 
pertaining to the voluntary liquidation of such asso- 
ciation. * * * 

For the purposes of this section shares shall be 
deemed to be controlled by a holding company affiliate 
if they are owned or controlled directly or indirectly 
by such holding company affiliate, or held by any 
trustee for the benefit of the shareholders or mem- 
bers thereof. 

Any such holding company affiliate may make 
application to the Board of Governors of the Federal 
Reserve system for a voting permit entitling it to 
vote the stock controlled by it at any or all meetings 
of shareholders of such banks or authorizing the 
trustee or trustees holding the stock for its benefit 
or for the benefit of its shareholders so to vote the 
same. The Board of Governors of the Federal Re. 
serve System may, in its discretion, grant or with- 
hold such permit as the public interest may require. 
In acting upon such application, the Board shall 
consider the financial condition of the applicant, the 
general character of its management, and the proba- 
ble effect of the granting of such permit upon the 
affairs of such bank, but no such permit shall be 
granted except upon the following conditions: * * * 
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3. The Bank Holding Company Act of 1956 (Act of 
May 9, 1956, 70 Stat. 183), provides in pertinent part: 


a. Section 3, 12 U.S.C. 1842: 


(a) Prior approval of Board as necessary; excep- 
tions. 


It shal! be unlawful except with the prior approval 
of the Board (1) for any action to be taken which 
results in a company becoming a bank holding com- 
pany under section 1841(a) of this title; (2) for 
any bank holding company to acquire direct or in- 
direct ownership or control of any voting shares of 
any bank if, after such acquisition, such company 
will ‘directly or indirectly own or control more than 
5 per centum of the voting shares of such bank; 
(3) for any bank holding company, or subsidiary 
thereof, other than a bank, to acquire all or sub- 
stantially all of the assets of a bank; or (4) for 
any bank holding company to merge or consolidate 
with any other bank holding company. * * * 


* * * * 


(c) Factors governing determination of applica- 
tion for approval. 


In determining whether or not to approve any ac- 
quisition or merger or consolidation under this sec- 
tion, the Board shall take into consideration the fol- 
lowing factors: (1) the financial history and condi- 
tion of the company or companies and the banks 
concerned; (2) their prospects; (3) the character 
of their management; (4) the convenience, needs, 
and welfare of the communities and the area con- 
cerned; and (5) whether or not the effect of such 
acquisition or merger or consolidation would be to 
expand the size or extent of the bank holding com- 
pany system involved beyond limits consistent with 
adequate and sound banking, the public interest, and 
the preservation of competition in the field of bank- 
ing. 

(d) imitation by State boundaries. 


Notwithstanding any other provision of this sec- 
tion, no application shall be approved under this sec- 
tion which will permit any bank holding company 
or any subsidiary thereof to acquire, directly or indi- 
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rectly, any voting shares of, interest in, or all or 
substantially all of the assets of any additional bank 
located outside the State in which such bank holding 
company maintains its principal office and place of 
business or in which it conducts its principal opera- 
tions unless the acquisition of such shares or as- 
sets of a State bank by an out-of-State bank holding 
company is specifically authorized by the statute laws 
of the State in which such bank is located, by lan- 
guage to that effect and not merely by implication. 


b. Section 7, 12 U.S.C. 1846: 


The enactment by the Congress of this chapter shall 
not be construed as preventing any State from exer- 
cising such powers and jurisdiction which it now 
has or may hereafter have with respect to banks, 
bank holding companies, and subsidiaries thereof. 


e. Section 9, 12 U.S.C. 1848: 


Any party aggrieved by an order of the Board 
under this chapter may obtain a review of such order 
in the United States Court of Appeals within any cir- 
cuit wherein such party has its principal place of 
business or in the Court of Appeals in the District 
of Columbia, by filing in the court, within sixty days 
after the entry of the Board’s order, a petition pray- 
ing that the order of the Board be set aside. A copy 
of such petition shall be forthwith transmitted to 
the Board by the clerk of the court, and thereupon 
the Board shall file in the court the record made be- 
fore the Board, as provided in section 2112 of Title 
28. Upon the filing of such petition the court shall 
have jurisdiction to affirm, set aside, or modify the 
order of the Board and to require the Board to take 
such action with regard to the matter under review 
as the court deems proper. The findings of the 
Board as to the facts, if supported by substantial 
evidence, shall be conclusive. 


4. Louisiana Act 275 of 1962, provides in pertinent 
part: 
It shall be unlawful: 


(1) for any action to be taken which results in 
@ company or a bank becoming a bank holding com- 
pany as defined in this Chapter; 
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(2) for any bank holding company or subsidiary 
thereof 'to acquire direct or indirect ownership or con- 
trol of any voting shares of any bank if, after such 
acquisition, such company or subsidiary will directly 
or indirectly own or control more than 25 per centum 
of the voting shares of such bank; 

(3) for any bank holding company or subsidiary 
thereof to acquire all or substantially all of the as- 
sets of a bank; or 

(4) for any bank holding company or subsidiary 
thereof’ to open for business any bank not now 
opened for business, whether or not, a charter, per- 
mit, license or certificate to open for business has al- 
ready been issued. Notwithstanding the foregoing, 
this prohibition shall not apply to additional shares 
acquired by a bank holding company in a bank in 
which such bank holding company owned or controlled 
a majority of the voting shares prior to such acquisi- 
tion. 
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APPENDIX B 
(102 Cong. Rec. 6753-6754) 


COMPARISON OF BRANCH BANKING AND HOLDING 
COMPANY OPERATIONS 


Branch Banking 


Corporate Organization 


One legal entity created un- 
der a single charter covering 
the main office of bank and all 
its branches. 


Stockholders 


Possess the same stockhold- 
ers. 


Supervision 


Main office of bank and all 
branches are under supervision 
of the identical authority as 
provided by the laws under 
which organized. Could be ei- 
ther Federal or State laws. 


Main office and all branches 
also would be subject to super- 
vision of Federal Reserve Sys- 
tem if a member or FDIC, if 
insured. 


Holding Company Operation 


Corporation Organization 


Two or more separate legal 
entities each created under a 
separate charter, one for each 
bank affiliate. 


Stockholders 


Possess different set of stock- 
holders for each affiliate. 


Supervision 


Each affiliate individually is 
subject to supervision under 
the laws under which it was 
separately organized. Some af- 
filiates could be organized un- 
der State laws and others un- 
der Federal laws. 


Each affiliate may or may not 
be subject to supervision of 
Federal Reserve System or 
FDIC, depending if such af- 
filiate is a member of the Fed- 
eral Reserve System or if in- 
sured in the FDIC. 


If a holding company controls 
both national and State mem- 
ber banks and procures a vot- 
ing permit, then the holding 
company, as well as all of 
its affiliated nonmember State 
banks are subject to examina- 
tion by and reporting of the 
Comptroller of the Currency 
and the Federal Reserve Board. 
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Branch Banking 


Board of. Directors 


One board of directors. 


Management 


Amounts to absentee man- 
agement by officers of main 
office and board of directors. 
Officers in charge usually have 
limited powers. 


Holding Company Operation 


Board of Directors 


A separate board for each 
affiliate. Statutes commonly im- 
pose residence requirement. 


For example, national bank- 
ing laws require that every di- 
rector, during his whole term 
of service must be a citizen of 
the United States, and at least 
three-fourths of the directors 
must have resided in the State, 
Territory, or district in which 
the association is located, or 
within 50 miles of the location 
of the office of the association 
for at least 1 year immediately 
preceding their election, and 
must be residents of such State 
or reside within a 50-mile ter- 
ritory of the location of the as- 
sociation during their continu- 
ance in office. 


Each director must own stock 
in the association, the aggre- 
gate par value of which shall 
be at least $1,000, unless the 
capital of the bank does not ex- 
ceed $25,000, in which case he 
shall own not less than $500. 


Any director ceasing to own 
the required number of shares, 
shall vacate his place. 


Management 


Affiliates are local institu- 
tions managed by local board 
of directors and officers. May 
have some supervision and as- 
sistance on loan and investment 
overall policies from holding 
company. 
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Branch Banking 


Capital structure 


Single capital structure for 
main office and all its branches. 


Deposits 


All deposits pooled as deposit 
liability of and available for 
investment or loans by the 
bank through main office or 
any of its branches. 


Loan Limit 


Loan limit based upon capital 
and surplus applies to the ag- 
gregate of all loans made at 
main office and at all branches. 
(In case of National Banks the 
limit is 10 percent of capital 
and surplus). 


As a result a small branch 
in an industrial section can 
handle the loan requirements of 
large customers up to the total 
limit permitted of the whole 
branch banking operation. Con- 
sequently the branch usually 
carries the deposit accounts of 
such customers. 


Loanable funds 


Each branch has access to 
entire capital funds and de- 
posits of the bank (main of- 
fice) and all branches. Conse- 
quently a branch might lend 
more than the total deposits of 
that particular branch. 


Holding Company Operation 


Capital structure 


Separate capital structure for 
each affiliate. Changes in capi- 
tal are subject to the super- 
visory authority having juris- 
diction over each affiliate. 


Deposits 


Each affiliate has its own de- 
posits which are its sole liabil- 
ity, and which such affiliate 
alone can invest or loan from 
its own office and to its own 
customers. 


Loan limit 


Each affiliate has its own 
loan limit based upon its own 
capital and surplus. This limit 
has no relation to capital and 
surplus of any or all of the 
other affiliate banks and the 
holding company. 


An affiliate has a special re- 
striction imposed by section 24 
of the Federal Reserve Act 
with respect to loans to other 
affiliates. 


An affiliate in an industrial 
section can only handle the loan 
requirements of a customer up 
to its individual limits. Conse- 
quently substantial deposits of 
the customer usually go to a 
larger bank or branch banking 
operation with larger loan lim- 
its. 


Loanable funds 


Each affiliate has available 
for loans only its own capital 
funds and deposits. This par- 
allels the situation of indepen- 
dent banks. An affiliate there- 
fore is dependent upon corre- 
spondent banks to share excess 
loans. 
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Branch Banking 


Termination 


Branch can be closed at any 
time if unprofitable. All that 
is required to close a national 
bank branch is a resolution of 
the board of directors or of the 
stockholders, if branch is de- 
scribed in articles of associa- 
tion, and the transmittal to the 
comptroller of such resolution 
torether with certificate author- 
izing the branch. 
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Holding Company Operation 


Termination 


Requires voluntary liquida- 
tion of affiliate according to 
provisions of the State or Fed- 
eral laws under which it was 
chartered. 
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